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EDITORIAL NOTE 

When the mammoth task had been completed of reprinting the 
early Victorian nominate reports of Wyatt and Webb and Wyatt Webb 
and a*Beckett and the reports being the Victorian Reports of 1 870-1872 
and the Victorian Law Reports of 1875-1956, it was apparent that 
there was a gap of approximately two years between the last year of the 
early Victorian Reports (1872) and the Tirst year of the Victorian Law 
Reports (1875). The reprint of the Australian Jurist Reports (1870- 
1874) virtually closes that gap, by making available modern copies of 
these old reports, which otherwise are quite unobtainable, being long 
out of print. The only way of obtaining access to the Jurist Reports 
(which consist of Victorian cases) for example was by attending at the 
Supreme Court Library. It was thought that a reprint was desirable, 
both for those practising the law as barristers or solicitors, and for 
teachers of law in the universities; 

It was thought also that a reprint of a'Beckett J.*s reserved cases 
of 1846-51, of the Victorian Law Times of 1856-1857, and of the 
practically unknown Williams* Practice Cases of 1847 would be of 
interest to the profession. Together with the reprinting of Australian 
Law Times cases from 1879-1928 (these are Victorian decisions) which 
have not been reported in the Victorian Law Reports series during the 
same period, the profession will have for the first time a readily avail- 
able and practically complete set of Victorian Supreme Court 
decisions, including Port Phillip decisions before Separation. 

Eric E. Hewitt 
may 19 70 judge of the victorian county court 
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COMMON LAW. 

In Banco. Hilaby Term. 

Friday, Deo. 10. 1869. 

(Before their Honours the Chief Justice (Sir 
W. F. Stawell), Mr. Justice Barry, and Mr. 
Justice Williams.) 

REOINA V. CARR. 

Prohibitioti^DUtinctionbelween **Convietian w 
Order " and DUlitM Warrant, 

Rale n/si to prohibit the justices at Mary- 
borough enforcing a warrant of ejectment. 

Mr. Quiiilan moved the rule absolute. 

Mr. Higinbotham and Mr. Casey showed 
cause. 

A preliminary objection was taken that the 
warrant having been enforced, there was no- 
thing to nrohibit. The order n'mi was granted 
tnr Mr. Justice Barnr on 29th November in 
Melbourne, or the 30th November, and before 
the order was served the warrant of eject- 
ment had Ix^en enforced. 

Mr. Quinlan urged that the issue of the 
order operated as a stay of all proceedings. 

The Court agreed with tliis view. But 
another objection was taken that the Justices 
of the Peace Statute only allowed prohibition 
to be issued in cases of "conviction or 
order," and this warrant was neither a con- 
Tiction nor an order. Mat/or of Fitzroy v. 
OoUinfFwoodOanOampanueV/y.^'W., & A'B.,72. 

The Court held the objection fatal, and dis- 
ehaived the rule. 



in chambers. 

Friday, Jan. 21, 1870. 

(Before His Honour the Chief Jusijbice.) 

in re 0. J. DAVIS. 

Habeas Corpus^Offence committed in 
JSn(/land— Warrants, 

This was an application on the return to a 
writ of habeas corpus, to discharge Charles 
James Davis, at present detained in Mel- 
bourne gaol on a remand warrant on a 
charge of forgery, from custody. 

Mr. Gurner, the Crown Solicitor, appeared 
in support of the remand warrant ; and Mr. 
Wrixou for the prisoner. 

Some ti>ne ago the police received a telegram 
from Ensland directing them to arrest a man 
named Davis, who was a passenger by the 
Yorkshire, and was alleged to be guilty of 
forgery. On the arrival of the vessel, she 
was Doarded by Detective Kourke, who ar- 
rested the prisoner for forgery. On the 17th 
Jan. the prisoner was brought before the City 
Bench, but no warrant or sworn information 
was produced. Upon the application of In- 
spector Kabat, the prisoner was remanded 
nntil the 24th Jan. by which time it was 
anticipated an officer of the London detective 
police force would have arrived with all the 
necessary documents. 

Mr. Wrixon presumed that a warrant had 
arrived from England, certified in the usnal 
manner. 

Mr. Gurner said that no such warrant had 
been returned. There was only one warrant 
returned for the habeas corpus. 

Mr. Wrixon contended that the prisoner 
was held by two different warrants. One 
signed by Mr. Pantou alleged that he was 
charged with forgery, without stating where 
or when the offence was committed, and not 
giving any particulars other than that he 
was charged with forgery, and that Mr. 
Panton had remanded him on that chaige. 
The second warrant stated that the 
forgery was committed in England, that 
the prisoner had been brought before 
Mr. Panton charged with committing 
the forgeiy in England, and that he 
had remanded him. The first warrant was 
bad, as it merely set forth the charge in 
general terms, and therefore the prisoner should 
be discharged, because it was necessary for 
Mr. Panton to show what jurisdiction he had 
exercised. Had he been dealing with the case 
of a prisoner who was charged with 
forgery committed in the colony, he would 
exercise a jurisdiction under the Justices 
Statute, but in the case of a person charged 
with forgery commit ted in England, he exer- 
cised authority given under the Imperial 
statute and 7 Vict., sections 2 and 3. Every 
limited jurisdiction must, he submitted, de- 
fine its limits and show its authority, so that 
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tbe first warrant was not good, as it uicrely 
showed forgery generally. Under tLo Im- 
perial statute, Mr. Panton was bonud to 
parsae a certain course of procedure. He 
should Lave had a warrant, backed in a par- 
ticnlar way, befort >liim when the prisoner was 
brought up. and should have taken certain 
evidence of crimiualiry, fur if he did not 
follow precisely the xequiremouts of the Eng- 
lish act, he would not have any jurikliction 
at alL With regard to the second warrant, 
which set forth that the prisoner "did 
feloniously forge certain documents with 
intent to defraud, contrary to the statute in 
Eugland,*' he (Mr. Wrixon) purposed to go 
into allidavits, to show tha^^ the course pre- 
scribed by the Imperial statute was not 
followed, and that therefore Mr. Panton 
had no jurisdiction. 

Mr. GuKXER observed that he had not been 
served with any aHidavits. 

Mr. Waixon said tbu affidavit he meant to 
use had been filed, and was accessible to the 
Crown authorities. Before Mr. Panton wai 
entitled to conimit a prijioner chargtrd with 
forgery in England, in order that he might 
?et him rt-maudtd there he should under 
the 2ud section of the act have had a warrant 
previously certified before him, and und^r the 
;^id section should have taken some evidence 
as to the criminalit> of the accused. 

Mr. GouxEB remarkid that he would not 
contend that the second warrant was good. 

Mr. Wrixon. -If the Crown abandoned 
the Second warrant, it was clear that the fir«t 
one was bad, as it ought to show on the iace 
of it under what jurisdiciion it was issued. 
In the case re Na«h, 4 Barnw«;ll and Alder- 
son, r. 295. the judgment of tlie Court dis- 
tinctly laid down that eveiy limiU'd autho- 
rity must be shown to have been strictly 
pursued. Mr. Panton appeared to exercise a 
kind of double Jurisdiction, under the Cri- 
minals Act C and 7 Vict., chapter 21. and 
under the Justices Act for ofi'ences relating 
to Victoria. There was nothing iu the 
warrant to show what jurisdiction he had 
exercised, and it was imnortant to ascer- 
tain that to see that he kept within the 
iimiU of that jurisdiction. The Court could 
not intend anything in favour of the war- 
rant. It must clearly state everything neces- 
sary to give a justice jurisdiction. In ex parte 
Eden, 2 Maule and Selwyn. p. 22G, it was 
laid down that the Court would intend 
nothhig in favour of t>ie return.^ As Mr. 
Panton acted in a double capacity—as a 
justice for Victoria and under the authority 
of the Imperial statu te->he should show, 
which particular authority he was exercising 
at the time. He would not be entitled to deal 
wiUi the cose of a person charged with 
forgery in England as he would with that of % 
prisoner charged with a similar oifenoe in 
victoria. The words " in th« cdLony" wen 
struck out of the warrant He would now 
read an affidavit to show that the prisoner 
had been merely charged with forgery by 
telegram, without any warrant or information 
being produced. 

Mr. UuBNEB considered that a return could 
not be controverted \q affidavit 

Mr. Wrixok adimtted that unless he 
showed that the magistrate had no jurisdic- 
tion at alt the affidavit was not admissible ; 
but that he proposed to do. because Mr. 
Panton had been dealing with a person 
charged with forgery in England, and ar- 
rested without a warrant, and because he 
took no evidence of tbe criminality of the 



accused before committing him. a-i he ought 
to have dune. A mere telegram sailng 
that an offence had been committed in 
England was not sufficient The deposi- 
tion upon which the warrant was ori- 
Sinally obtained would be sufficient evi- 
enoe if produced, or if that could not be 
done oral testimony should be given. The 
affidavit of Mr. Samuels, the attorney for 
the prisoner, stated tbat Leopold Kabat, the 
ins^'Ctorof police, who conducted theptose- 
cution at the police court, admitted, during 
the hearing of the chaige, that the priboner 
had not been arrested by virtue of any war- 
rant or information upon oath in writing, 
but solely in consequence of a telegram from 
England directing bis arrest on a cbuige of 
forgenr. lie (Mr. Wrixou) submittid that 
the affidavit was receivable on the authority 
of re CornHiac. 1 Wyatt & Webb, p. lt». 
in which it was contended that upon a 
motion for habvas curpu* to discharge a 
prisoner from custody, it %»a4 competent for 
the prisoner to show, by ullidavit, that the 
committing justices had no jurist! iction. 
On that occasion his Honour had ad- 
mitted that though he first doubted 
whether be could go behind the warrant 
of conviction, which was admitted v* be 
good, and inquire into the question of juris* 
diction on athd»vitK, yet the authorities cited 
on behalf of tht; prisoner went beyond what 
he thought was tlit* line, and the justice not 
being sei-.ed of the case, and it being admitted 
there wsta no information, summons, or war- 
rant, the prisoner was discharged. In the 
present instance the prisoner liad been ar- 
rtstid on a tehgram for an offence alleged to 
have bii^n committed in England, and no 
evidence of his ciiminality had been given 
before he was remanded. 

Mr. OuuNKR said that after all the affidavit 
which hud been lead merely gave negative 
tvStimony, and only stated that no wanant 
had been pioduc»;d and nothing exhibited ; 
but iirespcctive of that, it must be remem- 
bered til at the ivarrant which they were 
arguing about wan merely a remand waixant 
and not one to dei.iin the pri^soner in custody. 
It was simply a warrant given under the form 
of their own act No. 2G7, but lie appre- 
hend^ ic was quite sufficient to detain tho 
prisoner until the day of his remand, or to 
any day prior to it, as a magistrate had the 
powi r to ( i*der tfu- iiian to be br^.u^ht up 
nnniediatelv after the case was deiidcJ, or 
any tnne between the commitment and the 
return. The prisoner was charged with a 
Very heiiiouj offence, and surely tbe Court 
would not send him adrift before eridonoi! 
could be obtained and brought before the 
magistrate of the commission of the crime. 

liis Honour remarked that there was a 
clear distinction between an apprehending 
and a remand warrant 

Mr. Wrixon submitted that the Justices 
Act and the power to remand under it ap- 
plied to one kind of jurisdiction, but that 
Mr. Panton had dealt with a totally different 
matter, and had exercised a juiisdiction 
under the Imperial act Ho had no right to 
entertain the matter until the prisoner bad 
been brought U'fore him on warrant ; other- 
wise any person might be arrested on tbe 
strength ot a telegram, brought up and sent 
to gaol on the chance ox a warrant turning 
up afterwards and not proving a mistake. 
Before a magistrate had a right to send a 
man to gaol under such circumstancea ho 
should have the security required by the act» 
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viz.. a warrant properly endorsed from Eng- 
latiii. sbowing that the charge was bondJide, 
and then he KhoQld take some evidence ot the 
criminality of the accased. Until those preli- 
minaries were conijplied with he had no juris- 
diction to remand the prisoner, ordeiU with him 
at all. Mr. Panton had clearly avoided and 
struck out of the warrant all words which 
would define where the crime was committed, 
and oiJy left a general chaige of forgery. 
The I'iucstion of remand raised in the 
Justices* Act did not apply, as the case did 
not come within that act, bat the prisoner 
bein:: ctiarged with a crime committed in 
England, and coming under the Imperial act, 
could not be remanded. 

His Honour tliought sufficient had been 
sljown to justify a remand. The prisoner 
might have been arrested without a war- 
rant at all. The Court only remanded the 
inisouer until a specific day, beyond which 
he could not be detained. With respect to 
the omission of the words "in the said 
colony/* in the warrant, he observed they 
were not in the act, but only in the printed 
forms of thti warrant, and they did not seem 
necessary. The prisoner might be apprehended 
without a warrant, on the apprehending con- 
staMe witnessing the offence committed. It 
might not have been possible to set forth all 
the details at first, and since the justice had 
remanded the prisoner in order that they 
might be obtained, he was of opinion that no 
injury had been inflicted. With that view he 
could not go into the affidavit, unless he held 
it was essential that those particular facts 
should app«!ar on the face of the remand war- 
rant, lie thought the prisoner should be re 
maiuled. 

DIVORCE COURT. 

(Dcforo their Honours theXhief Justice (Sir 
W. F. SUwell), Mr. Justice Barry, and Mr. 
Justice AVilliams.) 

Wednesday, Deo. 22; 1809. 

bury v. bury and ru-ssell. 

Dmohttmi of Marriage— Eoidenee of 
JffinpoMltHt af/ahist Co respondent— Co«U. 
This was a petition by S. S. Bury praying 
for a divorce from his wife on the gronud ol 
adultery with Robert RusselL The case as to 
Russell was tried before a jury in September, 
when all the i^8ue8 were found in petitioner's 
favour, and £300 damages awardfed against 
RusselL The principal evidence against 
Russell was that of Mrs. Bury, whp^ called 
for the petitioner, deposed to the intimacy 
existing between her and Russell. On be- 
half of Russell, a rule was obtained to enter 
a verdict for the co-respondent, on the ground 
that Mrs. Bury*s evidence was not admissible 
against him, or if it was, that it should be 
corroborated ; and that there was no corrobora- 
tion. Judgment was reserved on that rule. 
Subsequently, the snit was set down for hearing 
as against Mrs. Bury. It was undefended by 
ber, and no notice of the hearing had been 
given to Russell, who, therefore| did not ap- 
pear. Judgment was now given by the 
Court 

The cases referred to in the argument were 
KcfUs p, KealM, 28 L. J. .57, Bobhuon r. 
Roffinion, 29 L. J. 178, Tatham v. Taihav% 
Si L. J. 140, Williams v. Wiliiama, 35 L. J. 
8. Oingtr v. Oinaer, 35 L. J. 9, Browuv, Brovmy 
35 L. J. 13, Boardnian v, Boardman, 1 L. 
R.. P. and M. 233, Bajflis v, Baylis, L L. R. 
395, Oonradi v. Conradi, 1. L. R., P. and 
M.514. 



The Chief Justice said that the Court 
thought the evidence of Mrs. Bniy was 
admissible. The Evidence Act declared that 
in criminal proceedings no person should be 
competent or compellable to give evidence 
for or against her or his husband or wife. 
The section omitted *' matrimonial proceed- 
ings.'* The Legislature had evidently consi- 
dered what exceptions should be allowed as to 
the competency of a witness ; and as they 
did not make matrimonial cases an exception, 
he thouKht Mrs. Bury's evidence was admis- 
liible. He was also of opinion that Mrs. 
Bury*s evidence should be regarded as that of 
an accomplice, and as such it required to be 
corroborated. Ho thought there was cor- 
roborative evidence— slight, nodoubt» but still 
sufficient to go to the Jury. The corroborative 
circumstances were the co-respondent taking 
a house for the respondent, the payment by 
him of £30 or £40 through the mercantile 
bonse that transacted business for his firm, 
a^ his visits to her. The petitioner was, 
therefore, entitled to a decree as prayed. The 
co-respondent must pay the general costs and 
the costs of the issues against him. The 
costs, however, of the heanng against the re- 
spondent ought not to be paid b/ him. He 
had no notice of that proceeding, and it was 
only common justice that he should be heard. 
It was questionable, as the co-respondent did 
not have notice, wheUicr the decree would 
not be open to serious objection on that 
account. 

Mr. Justice Barry obscn^ed that the deci- 
sion of the English court in Bobinson r. 
Bobimon, as to the admissibility of tlie 
respondent's evidence, did not apply here. 
Our statute law, as evidence, was more 
comprehensive than that of England. 
The rules of evidence in all our courts 
were the same. There was not one code for 
common law, another for equity, and another 
for divorce. The respondent was, therefore, 
admissible as a witness against the co-respon- 
dent But standing, as she did, in the posi- 
tion of a person crinunating herself and stig- 
matising another person who was a party to 
the record, she re<iuired to be corroborated. 

Decree for dissolution of roarriase as 
prayed. 

EQUITY. 

(Before His Ilonom* Mr. Justice Molci^worth) 

Thursday, Dec. 9, 18G9. 

IN THE WILL OF ANNE HUGHE9. 

Signature of Testator. 

Mr. Duigan moved for probate of the will 
of Ann Hughes to be granted to the executors. 
One of the witnesKes signed his name before 
the last clause of the wiO 

His Honour thought section 8 of the 
Wills Statute did not refiuire that the 
signature should bo at the bottom of the 
will, and granted the application. 

IN THE GOODS OF V.'M. SANDERS. 

Commission to Adminiftrator, 
Mr. WoRTHiNOTON moved that in passing 
the accounts of the administration of this 
estate the administrator, William Graham, be 
allowed a commission. It was stated to the 
Court some time since that it was usual to 
allow commission where, as in this case, a 
creditor was the administrator. 

His Honour thought the application should, 
in the first instance, be made to the Master. 
If it was necessary to apply to the Court» the 
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«i&davit thoald stale the amoiint of the credi- 
tors* debtk for lie was not disposed to enconraae 
the practice of small creditors taking the 
profitahle administration of large property. 
He should also like to know what had b^en 
done in communicating with the next of kin. 



Thubsdat, Dtc. 23. 18G9. 

CAWLET V. CAWUEY. 

IfimpaymeiU of Co9U—Atlachm(Ht Abiolute 
«n ^rs/ iMtonce. 

This was an ecclesiastical suit heard some 
time ago, and a decree made against defend- 
ant with costs. 

Mr. Wbbd moTed for an attachment against 
tlie defendant absolute, in the first instance 
for non-pasrment of costs. 

The CouBT granted the attachment. 



WEDarESDAY, Feu. 2, 1870. 
(Before his Honour Mr. Justice Molesworth.) 

BBEVT ▼. JOSBS. 

MauUabU Mwigaoe—Dtbi due by Iltir and 
noi Pergonal HtprtMHtative, 

Mr. J. W. Stephen and Mr. Lawes for the 
plaintiffs ; Mr. Webb for defendant. 

Plaintiffs, who are auctioneers in Tasmania, 
claimed to be regarded as equiUble mort- 
gageee of some land belonging to John W il- 
lUwi Jones, deceased, and on which thej al- 
leged they had advanced a sum which, with 
interest, now amounts to £0.300. 

His HoNOUB, in giving judcment, said,— 
The plaintiffs in this case, Messrs. Brent 
and Westbrook, in December, 18C1, made 
advances (about £3,500) to Mr. John William 
Jones, of the Fulham Station. Parole evi- 
dence was offered that he promised to give 
security upon a portion of which he was 
■eised at the time of the advance, but as 
that was not put in issue by the bill I do 
not act upon it In September, 1862, he 
wanted to raise money to purchase interests 
under the Land Act then in force m parts 
of the station, and made arrangements with 
the Union Bank to make him advances for the 
deposits upon his draft upon the plaintiffs, 
and wrote, September 20, 18G2, to them :— 
" To render you secured, I lodge with the 
manager deeds, &c., of my purchased land at 
Fulham, on which are house, &c., which cost 
me over £4.000, and the said deeds, &c., are 
to be handed over to you by the sold 
manager on your accepting the draft, 
which will amount to about £1.000. On 
procurhig the deeds of the land which I pur- 
chas<;d on the 12th inst. I will also transfer 
them to you as a further security for the 
amount I obtained of you in December last, 
and the draft aboveroenUomd." This lite- 
rally means that the existing deeds should bo 
security for the future accommodation sought^ 
and the subsequently acquired deeds be fur- 
ther security for it, and be further secuiitjj— 
tliat is, security additional to any the plain* 
tiffs then had— for the previous advance. How- 
ever probable it would be that he would make 
the existing deeds a sechrity for past as 
well as future advances, no ^ucli intention 
is expressed. On the 3rd October, having 



computed the purchases, lie wrote to the 
plaintitfs referring to the letter SeptmiWr *'.0 : 
— "I beg to advise you of my having drawn 
on your firm in favour of Union Dank, Mel* 
bourne, at (K) days, for £1,.140, and which yon 
xiiiW oblige by acct^ting and returnini; to the 
said bank. The manager of that bank will on 



receipt of said draft forward to you as security 
deed of my land at Fulham, as seated in 
my letter to yon of the *i0th ult 1 have 
also to state that when the iicci-^sjay 
transfers of the land Iiitely purchasetl by me 
at fulham are completed I will hand 
them also over to you as a further security.'* 
This letter seems to me rather more narrow 
than the former as to making the exist- 
ing deed a security for a past debt The 
plaintiffs afterwards got the old deed, under 
circumstances not very accnratily shown, but 
I would take as under the stipulation in the 
letters ; and by the ImII seek, as aj^aiiist the 
infant heir of Jone«, to enforce the .Mcuritf 
for their entire claim. I tliink it »houla 
be limited to the £1,310 advance only. 
Jones died October, 1862, intestate, leav- 
ing the defendant an infant heir. There 
is some doubt whether under the act (IdOl) 
this debt is as between his representativee 
primarily a charge on his real or i>er.<»onal 
estate. See Jarman on Wills, Cll, citing Pent* 
broole v. Fr'tfmf, 1 Johna and Hem., i:>2. I 
regret having to decide such a point without 
English authority, but think that the land 
was ** charged with the payment of a sum of 
money by way of niortaage,** and therefore 
the money is to be paid by tbo heir, and 
that he cannot object to the administrm* 
triz not being made a party to exonerate 
him. Declare that the plaintiffs are by virtue 
of the deposit of the said Crown grant and the 
letters in bill mentioned equitable mortt;ageee 
of the land therein comprised for Sicunnc 
the sum of £1,:M0 in biU mentioned, ana 
interest by way of indemnity to them. Kefer 
it to the master to inquire the sum due to the 
plaintiffs on the said account with interest 
over and above all just credits and allowances, 
and in case the sum found to be due shall be 
pidd by the defendant, with interest, within 
six months of the Master's report, let 
the plaintiffs release the said land end 
hand over the Crown grant thereof to the 
Master for the said defendant ; and in case 
default shall be made in the said payment^ 
let the master direct the said land, or a com* 
petent part thereof, to be sold in satisfaction 
of the said plaintiffs' demand, the defendant 
to join in conveyance, and tlie proceeds of 
the said sale be applied in payment thereof ; 
the surplus, if any, to be paid into the hands 
of the master for the benefit of the defendant* 
Let the parties abide their own costs up to 
and including this decree, but let the blain* 
tiffs have their future costs to be added to 
their debt, and payable in like manner. 
Liberty to apply. 

ABLBTT v. KIXBELLA. 

Partttion Suit. 

Mr. T. A'Beckett for plaintiff ; Mr. C. P. 
Smith for defendants. 

This was a partition suit. Plaiiitili' and 
(ieorgo Ware (now deceased), the husband of 
the defendant Kinsetla, were in iiartnershio 
as farmers, and selected a quantity of land 
under the act of ISnJti. In 1800 George Ware 
died, leaving a widow (^ince married) and an 
infant child. 

His Honour made the following decree : — 
Declare that the interests in bill mentioned in 
allotments 23 A B. and 24 A B, parish of 
Murroon, county of Polwarth, acquired by the 
plaintiff John Arlett, and George Ware in 
bill named respectively, were part of their 
partnership property. Declare that an agree* 
ment was made between the f^aid plaintiff 
and George Ware that upon the dissolution 
of the said partnership the said plaintiff 
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abonld hold in tevenltf the aUoiOMiit 24 A B, 
and Um northern half of the allotment ^ B ; 
and the aaid George Ware ihonld hold in 
lev^ralty the aUotment 23 A, and the tonthem 
half of the allotment 23 B, and that the laid 
agreement haWng heen acted upon bjr their 
respectively bailding aeparate honaee on the 
said portion of the said Unde respectively 
assigned to them, should be speciftodly per- 
formed. That the aoooants of the partner- 
ship in bill mentioned between the plaintiif 
and the defendant Esther Kiniella shoald 
be deemed settled npon the payment of the 
som of £7 lOs. in bill menttoned. Order that 
the parties execute conveyances and releases 
in accordance with the above declarations, to 
be settled by the master in case they diiior. 
Declare thai this decree shall be binaing on 
the infant defendant George Ware, unless, 
on being served with kubpcuna, he shall, 
within MX months after he shall attain the 
age of 21 years, show to this Court good 
cause to the contrary. Order the plslntiu to 
nay the costs of the said infant defendant 
Refer to master to tax same. Older the plain- 
tiff and defendant Kiniella to abide their 
own costs. Liberty to apply. 

FlIEL.Ur V. UACODOT. 

8ttU/ot* AceoHnU^TfUMti-e againU SoUeilar cf 

JSntate, t:mjUoiffd oa recoiHuundalUm (^ 

Te$ta(ar. 

Mr. Bunny and Mr. Spensley for plaintiff ; 
Mr. J. W. Stepben and Mr. Holroyd for de- 
fendant 

The suit was instituted by Mr. P. Tbelan, 
trustee of the estate of Timothy Lane, de- 
oeased. against the administrator of the 
estate of the late Mr. James Macoboy to 
obtain a sum of £L800, due from this estate 
to Lane's estate. Mr. James Macoboy had 
acted as solicitor for Mr. Lane, and the latter 
by his will, in appointing Pbelan trustee^ re- 
commended him to employ Mr. Macoboy as 
the solicitor. Mr. Phelan hod acted on the 
recommendation, and it was alleged that on 
an account taken of his receipts and charges, 
there was the sum already mentioned due to 
the estate. Mr. Phelan was sued by tl«e par- 
ties entitled under the will of Lane for the 
£1,800, it being contended that it was Iqr his 
default in leaving the whole management to 
Mr. Maoobov that the deQciency had arisen, 
and that toough he miyht recover against 
Macoboy's estate, he was in the first instance 
answerable to the Lanes, and he now sought 
to make Mr. Macoboy answerable to him. An 
objection was taken of want of parties, it 
being urged that those entitled under the 
will should be made parties to the suit The 
objection turned on the point whether the 
recommendation by Timothy Lane for the 
employment of Mr. Macoboy was directonr or 
mandatory. His Honour was under the im- 
pression that it was merely directory, and in 
that aspect tho cettuique trust need not be a 

ry to the suit for Macoboy would then 
merely an agent of the trustee, and 
responsible to him alone, while tho trustee 
would be responsible to the cutulque trust 
The bill, however, was framed in the 
aspect that Mr. James Macobov*s employ- 
ment was compulsory, but his Honour in- 
timated he would proceed with the case if 
plainUflTs counsel were prepared to treat the 
clause in the will as rccommendatorv, and 
would deal with the case as one of principal 
and agent only. PlaintilTs counsel elected 
to treat the ca^e in this aspect and the hear- 
ing was proceeded with. 



His HovooB. in givins judgment on the 
whole cascb said :— Mr. Ttmothy Lane made a 
wiU— August 9, 1896~by which, and codicils 
to it Messrs. Phelan and Ban/ were an- 
pointod trustees and executors, leaving his 
propertv. real and penonal, subject to debts, 
2bc. to Lis daughter Mary Anne Lane for life, 
with remainder! over. This will recited the 
confidence the testator had in his agent Mr. 
Jamei Macoboy, and his desire to have his 
services in the management of his affairs 
after his decease, and directed the trustees to 
employ Macoboy solelv- as their agent soli- 
citor, cc. Lane died November 3, 18G0. and 
the executors took probate. Phelan has 
practically acted alone, and Barry is out of 
the jurisdiction. Phelan regarded Macoboy 
as entitled to the agency under the will, 
and allowed his conunuance in the office 
—as to the real estate, all the receipts of 
rents, &&, and disbursements for repairs, 
law costs, interest to mortgagees, mainten- 
ance to Miss Lane, &c., passing through his 
hands, but Phelan advised him as to manage- 
ment in some degree. Macoboy, by himtelf 
or partner, carried on some law and agency 
business for the estate, as to which he bad 
bills of costs prepaied and taxed €» parte; 
he kept apparently very accurate accounts 
balanced in his books, which he showed 
from time to timo to Phelan, as also the bills 
of costs. Phelan looked at the accounts and 
costs generally, not requiring voucheia» &c. 
Miss Lane married Mr. James Began Lane, and 
came of aao in 18GC. Hegan Lane and wife 
were dissatisfied with Macoboy's manage- 
monlL wanted to get the estate into Hogan 
Lane s hands, wanted accounts of Macoboy's 
dealings. Macoboy sought a release from 
Phelan, which he refused. Phelan, to ploaso 
the Lanes, got accounts from Macoboy at 
that time, which he submitted to tliem, and 
steps were taken both bw them and Phelan to 
have the costs retaxeo, and some progress 
was made when Macoboy died May 3, 1867 ; 
and in October, 18G8, administiatlon to him 
was granted to tho defendant Mr. Michael 
Francis Macoboy. Tliis bill was sealed Julv 13^ 
18G!\ praying accounts of the proceeds of the 
real estate. There might have been doubt 
whether the words of the will as to employing 
James Macoboy as agent were recommen- 
datory or imperative, and very able lawyers 
differed on similar wills ; but I take it that 
the parties before me assent to the question 
being decided by Shaw v. LatcfeM^ bCk K, 
129 : Fimlen v. 8Uphen$, 2 PhiL, 142 ; that 
these words are recommendatory only. This 
will was framed in language in some degree 
to the contrarv, treating MsoolKHr as liable to 
the estate, which caused an objection for 
want of parties, only one trustee and no 
ceBiuhiUt trust being before the Court ; but 
that objection I thought disposed of by the 
recommendatorv construction, which renders 
Phelan only liable to the eesf tfigaie trust and 
Macoboy liable to Pbchui only. But still the 
recommendatory words, and the impression 
they produced upon Phelan, as being im- 
perative, are of importance as to Phelan's 
dealings with Macoboy, and considering 
whether tho transactions between them 
should be deemed to amount to a settlement 
of accounts. Keeping accounts furnished 
without objection may amount to a settle- 
ment— IFi//t« V. Jei-neaoH 2 Atk., 251; 
Ckuicartu e. LtUouehe, 1 Ball & Beatty, 429. 
In this case I do not think the manner 
of dealing amounted to a settlement of ac- 
counts, but should have felt some difficulty as 
to the extent to which I should relieve the 
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prctitnfe dttfendant from Toadiiag Ilia 
counts had I nofc been relieved from it oy the 
pUiniiff*! ooanml oonaentiiic to admit tha 
oorrectoem of tha aoeoanta fimlahad azeepi 
astocoati. Aa to thaMi tha matter wa% in 
fact, in litigation in Jamat Maooboy'a tiie- 
tima. Tha man relation of tach principal 
and acant wonld appear lo toatain a bill in 
equity— JfoAfpeaee «. Boffen^ 31 L. J., 908. 
RefttT it to tha master to take an acoonnl of all 
the moneys reeeiTed by Jamas Macoboy, da- 
ceased, in bill named, in rasped of tha real M- 
tatesoi Timothy Lane, deoeased, in bill named, 
as agent of tha plaintiff . and of the applica- 
tion thereof bj consent of tha plaintiff; tha 
account fumuhed bf Jamea Maoob«y up to 
the Idth Uaar. 18G6, in tha anawer of de- 
fendant mennoned to be taimn aa correct ex- 
cept as to tha items for coste payable to tha 
said Jimes Maoobiqr or his nurtner therein 
to the credit of the said Jamea Macobof; and 
let the master, in taking the said accounts, 
allow all just credite and aUowances, and 
strike a balance. Reserve further directions 
and costs. 

HAMZ V. AiTKEar. 

Ordtr Bfftmd. 

Mr. Ilolmd, in December last, on behalf 
of the NaUonal Bank, applied for a stop 
order, staying pavment of any money out of 
couit without notice to the bank. Mr.Aitken. 
who was entitled toa legacvof £3^000outof 
the estate, had assignen the legacy to tha 
batik, and tha bank contended that no further 
payments out of the funds should be mada 
without notice to them. Mr. J. W. Stephen 
opposed the application. 

His HoxouR. in giving judgment, laid.— 
This is an application for a stop order, the 
first I riHxdlect m this court Mr. Jeremiah 
George Ware dial intestate. A suit was in- 
stituted for the administration of his asseK 
Pending the suit his widow married Mr. Ait- 
ken. By settlement upon her marriage her 
dower was assigned to trustees for her sepa- 
rate use, the accumulation during her life to 
be at bcr disposal by wilL By thesameset- 
tlement she assigned to the same trustees 
£15,000 of her sharo of Wara's personid 
estate. By her will she appointed Aitken and 
the UuA trustees of her settlement executors, 
and left Aitken £d,000. A supplciucutal suit 
was instituted, putting in imne thU settle- 
ment and her will, braisnng the trustetis of 
both before the court, seeking a continuance 
of the acconnte directed in the original vsiuke, 
but not seeking to have the trusta of Mrs. 
Aitkcn's will carried into exi-cntion. A de- 
cree has been mado in the supulemcntal suit; 
accounts dirvcted, and a large fund of tha 
ossete of Ware has been brought into court. 
Aicken being indebted to the Xattonol Bank, 
assigned his legacy of £.jOOO to it as security. 
Tha bank now appUea for a stop order that 
no funds should be paid to Uia executors of 
the will, trustees of the settlement, or any of 
them, or any future trustees of will or seule- 
roeut^ without previous notice to the bank. 
This suit is not m framed on to embracu any 
account of the legacies! bcuucatlied by Mrs. 
Aitken or the payment of them by the court 
to the legatee ; and I have not !K*en reft- rred 
to any Ciisc in which a stop order was made 
for the assignee of a person whom the court 
would not pay. There is some peculiarity in 
the circumstance that the same person is 
legatee and executor, and in the latter charac- 
ter might po^bly receive this fund, buc I do 
not think I should therefore involve tha 
ease with a perplexity about an interest not 



directly determinable in it. The bank serving 
notice of the assignment on all tlie trosteea 
will have the protection and priority which 
it affords. The only case I have found at^all 
ftkirottring the application It Mtfvft «« «v, A'«'nI 
ea^rfr, 1 M*N. & O., lOt, 1 UoU & Tw., 214, 
in which the assignee of the expectant bhara 
of one of the next of kin of a lunatic ob- 
tained a stop order upon the funds in tha 
lunatic matter, which was granted with soma 
doubt. At first ftight one would say that, aa 
tha next of kincould get thefuudonly throuen 
an admiidstrator, this is an authori^ for tha 
bank, but advances are often made to the jnext 
of kin of lunatics during their Uves. In Wtlih 
iarv. Hall &Tw., 213^ a lunatic beina dead« 
there was a litigation in the ecd es iatd ral 
courto about his will, and an assucnce of ona 
of tho next of kin soujKht a stop order, which 
the Court ref osed, saying; the executor of tha 
will, if esteblished. must get thefunds.^ In 
PigoU (« re. 3 M'K & O, 2f». there was a fund 
in a cause to which a lunatic was absolutely 
entitl«d, an assignment of the expectant iu« 
tereet of one of the next of kin in it waa 
made, and the Court ref osed a fttoporder aa 
to that fund for the assignee. The order 
sought by the bmik would embarrass the ad- 
ministration of funds in which many peopla 
besid«'S Aitken are interested, and I think I 
should refuM the application with costs. 



GOCGR ▼. FAKnnrcTox. 
ParUursMp SnU'~irtJi:HC(htL 

This was an application for an injunction 
to restrain the defendant from interfering; in 
the business of Fanington and Ca, brewers, 
atBalhuat. 

Mr. J. W. Stephen and Mr. T. A^eckett 
lor plaintiffs ; 3Ir. Uolroyd for defendant 

The bnsfaiem was originally owned by 
Farrington, but in July hist the plaintiffs-- 
Oough, Ellis,, and Watson- entered into 
partnership with him, a deed being drawn up 
bf which Fanignton was appointed brewer 
and manager. i*rovision was made for hold- 
ing half-yearly meetings, and at the meeting 
in January last so much dissatisfaction waa 
expressed at defendant's management that 
ha tendered his resignation, which was ac- 
cepted, and Ellis was appointed in his place 
as manager. Mr. Farrington, however, waa 
not satisfied with this appointment, and ha 
now insisted that his nartoers had no power 
to remove him*cxcept for jost cause,^ and that 
they had no cause whatever for their actoon. 
The deed of partnership contained prorikiona 
for referring disputes to arbitration, and it 
was contenaed for defendant that thw waa 
such a dispute as should be referred to arbi- 
tration, and not be brought before the Court. 

IDs HoxouR thought the plaintifis were at 
liberty to remove the defendant from hij 
position as manager, and they were entitled 
rothe assistance of the Court to diroel any 
misapprehension by the public as to the con- 
tiuuancy of his powers. Farrington had bgrn 
held out as the manager, and tha pubho 
ooaht to know he no longer acted aa 
such. He did not think the arbitrauon 
clauses met this case ; they were merely in- 
tended to refer to disputed acconnte. and not 
to the m^^agement He would grant tha 
motion, costs to be costs m the cause (without 
prejudice to the right, if any. of defendant to 
act as brewery. 
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TomuT, Fii. 8, WTa hometter amd oiherb v. akdehmx akd 

(Before hi* Honour Mr. Jmtioe Holetirortb.) othebi. 

AUXISOB T, THE LOXDOV AND ADSTUUAJi Trade if arki— Injunction. 

AOEKT ooaroRATioa. Mr. J. W. Stephen knd Mr. T. A'BsckcU 

AeUoa on BBl <^ KtthaMffe—Infmelh» on (oTnlniniitra; Mr Bbddt for defendititf. 

tkt f/nvnd of frand rt/iutd—IJtftnet at This noi a motion made nii Feb. 10, (or en 

£oio. injnnotiou to rcitrain defendanlii from Mslling 

■train the defendente frou proceeding with "J'"'!?^ Va f "'."''• «^ '"'-?' "Sbltwri or 

Mr. Bnnnjuid Kr. T. A'Beckettfor plein- tS^l^T?^^J^^ '*""^ '" ' """"e"^™- 

tiff ; Mr. J. W. Steiihen ud Mr. WebVfor n",?'i?,i _„ b.j ™ k.;. w , r, j n 

defendentH. " "* ''"' ^"* "'™ *" oeholf of David Hot- 

^le^biU Bled by Bicheid Hewwn CUrenw. J*'*?^ »n<» Oeorge W. Smith who ceny on 

ftiheep and cUUe farnier, alleged that in t Pittsbiugli Penn. 

Kucb, 1868. theplaiotiff antkorued the de- ."l,* **'5'-^' °J 

fendantL who were his aeenta, to sell for valuaWe mtdicinel 

Um theK»ri»b italion and etoek (or £12.000 f «£""*; ''' ' ''??* 

— £2,000 caeh. and thebalance by WIU. The intiffi. who are the 

porcbater was one John Alfred Lewis, who e mlitme w» FOld 

agreed tobur.cODdilionallynpontbe corpora- f.'iS' "i ^'*™'"^ 

Son advanang him £2.»0 to curry on the J^J^ "^ "?»•«"<■'■• 

•tntion, aa aecnrity for repaying which be 2„?3 '?.",?''!'■..''"," 

offered a lien on the neil clip of wool. Mr.J. ^"J- .n'^l''*"" 

H.CIoiigh.whoactedasmana8er(ortbedefen- ^ printed thereon 

dants, said the corporation was willing to ad- , - , ... t,i^ _;""•' A*5* "'**": 

Tance £1.300 on the wool, but would "m largely wld in Vktori* and bad acquired 

advance the £2,000 if Mr. Clarence would S'*ff'!tl'°° '" F"'*''«°£*Lu*^'?T ""7i'' 

Hire his gnarantee for JCTOO. and he ad- ^,'"''S?f3!Li'* V 5^*1 f^**;?"!?* 

IriMd jda&itiff to give this gnanntee. *"?' ■""'5^ Mr",* "^ plftintiff*- for the 

PlainUrf^sented to 5Ve the guarantee, but "'"^l *"* *?«,"£'» '^P°'J?;.°' **"" ^**t.": 

j.-f-ni. — I 1 ir.Vii — >.! — ... .„.'." In October laat Mr. Newell discovered thai 

biitrrs were being sold in Melboame in bottles 

_ _ ol tbe tame deecrlption as plaintiffs', and 

ontreao.nB:-'MJboi^ne.Ma.;i:hffi:iflM.- ""Jj^tf ^^.5Si^.^'°.S'iSS.< I^'^hIu 

The Manager of the L. and A.A.C. Limited. "* " ""i "i^r?^' u^rtH 'J'^! 

Melboume.-Dear Sir.-ln consideration oi !£?.„?.^i"" JT" i5?t"'''£^..'""S.jSS 

jonr acceding to the application of Mr. J. A. ^'?"^^*f^.,. ^* "" """her ebaind 

iewi».madethi.d.r.GranadTaneeofROOO J^" F'''w?J'™'^.i"'!Lr'M"ii.'«uli!' 

net on the tecnrity of the wool off tbe sheep ?™. '■>. **,"'? . ^'^«'7 j'"*5"'?5. Pll*": 

on the Narioh station. I hereby undertake tS Hf* ■ »"^ ealcultted to induce the beTw!. that 

Kfund to yo". "hen called ipon. any defi- J!"* miitnre wm plaintiffs ; and the injnnc- 

dency that may arise in the saC ■;f the said ''«'' '"3.."**?'?"!. •ojBht to reftraio fntate 

wool-that is to say. should the realisation of ««i«- ■P%*'«,'*?^.V'"' .^7 *£",':, •"'"'S"2« 

tbewoolnot«mounttothesniDaf£^OOOnet '?'?*7!j*' ''*'''*^ *M* 5*^ •*}"* "^^ S' 

after paying intereit and Gommlsuontiiereon, »'■'?!''''„'•'.. P?*"^!"'' '^ eiclnsively 

•sweflM sale charges and expenses of car- ""^^u" .?**^i'V'j"*!*^v ?"£."'* '"*^^ 

liaae. i;c., I agree to pay inch a lun at may raon"w they (dtfendantsl had been man o- 

be required to make op the doOdency." In fwtunng bitten in email qoMtities (or the 

January. 18C9. plaiutifF discovered, Tor the use of their cuitomeri. and which had been 

first lime, that the guarantee wasnotlimited »?''' l*.VS5I»?""P^?^'' ^?^ '*"^*,''*,'*?'V'5S 

to £700. defendants having written to bim for »* whichJbottles wch ai those o( pleintif^ 

payment of £1.652 17s. 8d., and on bli refus- r*"? "*". AU such bottles were purchased 

fig to pay, an action was commenced against "> '•»» ujn»l wuy from pwsons who collected 

hini;and tbli action liewished forsn in- '■"'.•"'J the same, and the bittete were 

Isnetion to Retrain bottled m such bottles not with the intention 

Theaffidarita filed by tbe difendants in of defrauding the plaintiffs, or any other per- 

answer denied (be truth of the view put for- wp^ or (or the purpose ol reprraenting the 

ward by the plaintiff, and ollrged positively piitnre as that of plaintiffs , but because Oie 

that the a^eement was for a guarantee for bottles were of a shape better adapted for 

f OlX) and not (oi £700 packing and less liable to bresksge, and the 

Hii Honour said no case had been made >*t>el* "O"^ by defendants did not contain 

out for Ibu interference o( a court o( canity. ™ names o( tbe plainUffs, or eiUier 

If the cose was as had boeu put forward!^ the "*' "'«'"• They were purchased from Fer- 

plaintifl, hehadaeood ded'ucost lav but if Busson and Mitchell, engravers, who were 

tbe defondanW view was correct, the plain- «i the habit o( ensrai-ing labels with limilsr 

tiff liad no redress either in equity or at words (or the use o( other persons manu[ac< 

Uw. The conflict o( evidence between the tnrirg bitters, and were not adopted tor the 

patties was such that, even i( the equity suit purpose o( defrauding nlaintiffs, or as repre- 

went on, be would probably have liad to send sen line plaintiffs manufacture ai deiend an la . 

iHortrinl beiote a juijr, and ihe qnesUon DetendBnti further alleged that they had nb 

could a» well be tried in the common law represented their bitten as plainUffa'. They 

action in the first instance, which would pro- had only sold W down bottles altoeethet. of 

babiy be determined before the case could be which 28 dosen were in botUrs with the words 

readv for taking evidence in equity. Here- "Hoetetlor-sStomach Bitters,- andtbeybad 

fused Hie injunction ; coett to be costs in the now only six doten botUet marked with tbe 

*»use. _ _ _ _ word* ''^Celebrated Stomach Bitters." They 

offered to consent to a perpetual injunction. 
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questioii, therefore, was as to the costs. 
His Honour reserved his decision. 
The Court then adjourned till next day. 

His HoKOVB gavehis decision in this case. He 
amid, — ^This is a motion for an injunction to 
restrain the use of trade marks somewhat novel 
in its character. The plaintiffs are an Ame- 
rican firm^Messrs. David Hostetter and G. 
W. Smith— who manufacture a compound 
called or described in the label on bottles, 
" Hostetter's celebrated stomach bitten," the 
bottles having on their side impressed in bas- 
relief the words '* Dr. J. Hostetter's stomach 
bitters.'* These bottles and their contents 
are sold and used extensively in Melbourne, 
the plaintiffs u&ing no means .to get their empty 
bottles returned, wthich seem to be convrnient 
for bottling bitters and other liquids, and to 
drcuUtc like other empty bottles for further 
use. The defrndaiits. Messrs. Anderson and 
others, are wine ah*) spirit merchants, Mel- 
bourne, manufactnn rs of another soiuewhat 
similar article, which Uic^ by their labels call 
" Celebrated stomach bitters ;*' their labels 
b(>ing so dissimilar to the plaintiffs that I do 
not think they should be deemed imitations ; 
but they have procured bottlrs stamped in 
bas-relief like the plaintiffs' —almost certainly 
formerly belonging to and sold by the 
plaintiffs— and sold their bitters in such 
bottles with their own labels. Two dozen cases 
were purchased at the defendants,— one in 
November, the other in February — the 
bottles contained in which were without 
exception so stamped. The defendant's an- 
swering affidavits state that they have sold 
not more than 40 dozen bottles of their manu- 
facture with their label, of which 25 dozen 
were in bottles so stamped, showing that it 
was a matter upon which they were observant 
The same affidavit states that at the time of 
the service of the bill the defendants had un- 
sold six dozen bottles so stamped containing 
their manufacture, and marked with their 
label, and that any other cases which they 
have marked "celebrated stomach bitters" are 
emptjr. The defendants sell in cases, not 
showing the bottles, and do not appecir 
to have verbally represented that they sold 
Hostetter's bitters ; but I think the above 
facts point strongly to the conclusion that 
their use of the stamped bottles is not acci- 
dental, but designed to make consumers be- 
lieve that their mixture is Hostetter's. and 
thi^ they employ Hostetter's bottles, if not 
ezclnavely, preferentially, as far as they can 

SBt Uiem. Taking the facts so, I much 
.onbted whether I should grant an injuno- 
^pn* The defendants are lawful ownen 
of bpttlesj the value of which relative 
to the bitters may be considerable. I 
have doubted whether I can restrain 
the defendants from using the bottles 
so as to produce an impression that their con- 
tents are the plaintiffs' manufacture. In 
all the decided cases of injunction which I 
know of, the defendants were guilty of a kind 
of forgery. The onlv case resembling the 
present to which I have been referred ir 
Wefch V. Knott, 4 Kay and John, 747. 4 Jurist, 
N.S., 330, in which the present Chancellor, 
when Vice-chancellor, refused, under the 
peculiar circumst«nces, an injunction as to 
the use of Schweppe's sodawater bottles, but 
very plainly showed he would grant it in a 
case like the present His opinion on this 
point appears not disapproved in the case 
Zeaiher Cloth Company v. American Leatlier 
Cloth Conipany, 33 Law Journal, 199. 
by Lord Chancellor Westbury. If I held 



the defendants entitled to use the bottles 
as their property, I could hardly distinguish 
their using the bottles with the plaintiffs' 
labels not effaced. The plaintiffs nave not 
shown their connexion with Dr. J. Hostetter, 
but the defendants have not made any ques- 
tion upon it, such as influenced the decision 
in the above case, 33 Law Journal. On the 
wholes witli some doubt I grant an injunc- 
tion restraining the defendants, their agents. 
&C., from selling or parting with any bottles 
containing bitters, not being manufactured 
by the plaintiffs, stamped *' Dr. J. Hostetter's 
stomach bitters," and labelled "celebrated 
stomach bitters," until further orders. Costa 
to be in cause. 

BS MARY ANN BILLAM T. 

Letlen of Adnfmhtration^Marriaae dttrin^ 
infancy of hnAand—inttrfa^nce of Court 

Mr. F. L. Sm TTH, on Thursday last, applied 
for administration of the goods of Mary Ann 
Bellamy to be granted to an attorney of the 
husband. 

His HoNOUB said he was at first inclined to 
think that there was a difficulty in the 
case, owing to the husband having been an 
infant at the time of his marriage, and his 
not having disclosed that fact The docu- 
ments before the Court however, appeared 
to be regular. No one appeared to oppose 
the application, and he would be going out of 
his province were he at that time to enter 
into the legality of the marriage. He should 
grant the order. 

IN TUB ESTATE OF WILLI AU BLANNIN. 

AtlmmiMttaiiofn of Real Estate— Amount of 

Surety, 

Mr. Wbbb said that a rule had been granted 
to the son of this person to administer the 
real estate. The propeity was worth £20,0CO, 
but the administrator could not get sure- 
ties to justify for £80,000. He therefore 
applied for permission to enter into a bond 
for £10,000, the sureties to justify for £40.000. 
No one but the administrator and his mother 
were entitled to the estate. 

His Honour granted the application. 

IN THE WILL OF HXNRT DTER. 

Proof of Will— Revocation of Probate of an 
earlier Will-Hotict, 
Mr. T. A'Beckett moved for a revocation of 
probate granted to Chas. Dyer and Henry 
Milne, two of the executors of a will at one 
time supposed to be the last will, and 
that probate be granted to Chas. Dyer, Henrv 
Milne, and tlie widow of the deceasea» 
who were executors of his last will. It ap* 
peared that Henry Dyer before he left the 
colony executed a will .appointing his wife, 
his brother Charles, and Milne, executrix and 
executors. He went to England and soon 
afterwards died. His widow wrote to the 
brother here, stating that Dyer had. before 
his death, made a will appointing her 
and Charles Dyer and Milne executrix 
and executors ; and the executors here, 
supposing that reference was made to 
the will made here, applied for and ob- 
tained probate to it The' widow subse- 
quently arrived in the colony, bringing with 
her a will made in England, appointing the 
same parties executrix and executors, of later 
date than that proved. According to WiU 
Hams on Executors, 54C, the only persons 
entitled to notice in sui:h cases were the 
executors. 

His Honour granted the application. 
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Honour Mr. Jnetioe Wflliaina.) 



BBOIBA Y. DBAPBB. 

MmbeBdemeni—Lareeny ae Bailee--Compame$ 

StaiuicSee. 16 and 17— Evidence af WUneee 

not examined at FoUoeOowrL 

Thomas Webb Draoer, late acconntant of 
the Commercial Bana, wai indicted on an 
information charsing mm in the ilrrt coant 
with embessUng a cbeone for £867 and its 
proceeds, bekmaing to the Commercial Bank, 
Eis masteis. The second coont ohaiged him 
with larceny of the same cheque as a bailee 
to the bank ; the third oonnt with larcen j 
as a bailee for Derbyshire and Bronke, the 
peisons who paid the cheque into the bank. 

Mr. J. H. Dunne prosecuted with Mr. 



Before the juxy were empanneUed, Mr. 
Dinnni asked his Honour to intimate to any 
of the Jurors who were shareholdeis of the 
Commercial Bank that it would be adTisaUe 
tiiey should not act as Jurors 

His HoHOUB made the intimation as sng- 
geeted by the Crown mnbsecntor. 

The Juxy having oeen empanelled, Mr. 
Dunne stated the ease against the pxisoner, 
remarking that it was one of considecable 
importance as affecting the liberty of the 
prieoner at the bar, and as affecting the mer- 
cantile community of the city ; and at the 
outset he asked the Jury to disoud from their 
minds anything they had heard or read about 
it. A case of such magnitude was certain to 
engage public attention for a long time before 
liie trial and to ezdte comments ; but the 
Jury ought to disregard eTervthina but the 
eridence which would be adduced, and to 
gire their Terdict simply on it The facts 
inight appear at the first Tiew com^icated, 
but Uiey were really Tery simpla The pri- 
aoner was the accountant at the Commercial 
Bank, and as such was largely trusted by the 
bank in the superriBion of accounts and 
otherwise. On the 1st Noyember last Mr. G. 
G. Darbydiiie and Mr. Ernest Brunke called 

at the bank to open an account in their ioint 
names, but eyery cheque to be signed by both 
of them. The reason for this last condition 
was that Darbyshire and Brunke were in- 
terested in the sale of some land, one acting 
for the Yeodot, the other for the purchaser ; 
and both natuaUy desired to haye some con- 
trol oyer the money. They had neyer 
seen Draper till this occasion, and this 
was a dreumstance which should be remem- 
bered in connexion with some eyidenoe which 
would be giyen. Meisrs. Darbyshire and 
Brunke ^w Draper about opening the 
account, and three pay-slips were written out 
by Draper, and signed by Darbyshire and 
Brunke for £1,030 Os. 6d. This sum was 
made up of two cheoues onefor £967 ISs. lid. 
on the English, Scottish, and Australian 
Chartered Bank, the other for £12 10s. 7d. on 
the Commercial Bank. One pay-slip was 
retained by Draper for the bank, the oihers 
handed to Darlqrshire and Brunke initialed 
by him. But Draper, instead of opening the 
account as he ought to haye done, raid 
£727 18s. lid. of Derbyshire's cheque into 
his own account at the bank, and £260 to 
Clarke and Ca's account, makina exacthr 
£967 18s. lid. The pay-sttp for £1030 9fe. 6d. 
and the cheque for £42 10s. were retained by 
DrHwr himselt as if they had been giyen to 
the teller the fraud would haye been 
at once discoyered. He, howeyer, told 
the ledgerkeeper that if any dieques 
signed hf Darbyshire and Brunke were pre- 
sented, they should be honoured, as those 
persons were about to open an account the 
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ImI btiBt «lukl in iwlilar tlMjr bad tlm 
opened tlie •cooont On llie lal Norember. 
Inrmper^e own aoooont wit oreidnwn, end 
between that dale and 87tb Norember be drew 
out all the monef wbkb the pafment of £737 
18e.lld. fepreeented, and Clarke and Ca ope- 
rated on thelMO paid to their eiedil OnSfth 
Norenber Draper Mid into Daibfibire and 
Bmnke'i aoooont toe cbeqne for £42 lOfe. 7d., 
whiidi he had reoaiTod from them on Ut No- 
vember, and a ilip debitinf the Colonial 
Bank. London— the afenti of the bank— 
with £887 18i. Ud., wbioh wae nid to 
have been plaoed in London to the 
credit of Darbfihire and Bmnke. It wae 
owtainlj Terj einjnilar that there ehoald 
be two paymenti of precieelj the tame 
amoont to theee gentlemen'a aoeoant* Bnt 
if monoy wae paid to their aoooant in 
London, their cradit ahoold be over £1,900^ 
whereat, in fact^ up to the end of the year it 
did not ezoeed £1,030 Oil 6d. Moreover, it 
woold be proved that Darbiahire and Bmnke 
expected no aodi mon«j from London ; and 
that no advioet were aentto the bank here of 
each monoy having been paid. He did not 
pot thia laat dreamttanoe aa an aggrava- 
tion of the nriaoner'a gnilt^ or to ahow 
that he baa backed np one fraad 
bf another, bat to ahow what hia in- 
tantiona were when he reoeived the£l,090 from 
Daibfahire and Bmnke. 

Jamea Napier, manager of the Commercial 
Bank, Geelong, examined bj Mr. Higin* 
botham, adid,— In 1866 vraa aecratary of the 
bank and inapector of branches. I prodnoe 
oopv of the onrtiftcate of regiatration of the 

Mr. Ibslavd objected that thia copf vraa 
not evidence of the incorporation of the bank. 

Mr. HioiMBOTHAM aabmittcd that aectiona 
16and 17 of the Companiea Act made the cei^ 
tificate evidence. 

His HovouB aaid that he thoncht aection 
17 merely referred to financial matten» 
namely, the chama to be impoeed for obtain- 
ing copiea, bnt did not make theee copiea evi- 
dence. Section 16, however, made the OamiU 
notice aalBcient evidence, and that ought to 
be produced. 

fheOazeUe of the 8fth May, 1866, waa then 
tendered, containing a notice si^ed by the 
depaty registrar-general, certifying that the 
Commerdsl Bank had been legiatered. 

Mr. IBBLAITD objected to this OamtU being 
received. It was not tendered at the police 
conrtk and no notice waa given to the pri- 
aoner that it waa intended to rely on it now. 
Mtea. V. Brwm, Notea of Cases, 60. 

His HoHOUB.-r-That case only applies to 
witnesses. The case of B$g. v. Brimn was 
not a judgment binding on the Coartk bat 
merely an intimalioa of ODinkm oe to whai 
the practice in fatore shoald be. Toconetno 
the role too rigidly woold merslvbe toplMO 
a trap lor the Crown. Bad& fadge ■tnss do* 
dde for himeelf; aooording to his own discva* 
tion. wbetherthenewevidenoe-^whotherthat 
of witnessee or otherwiee— ehoald be received. 

The Ooselfe was then admitted. , ^^ 

Mr. Napier's examination oontinned :--On 
1st Octobst; 1866, Mr. Draper signed an 
agreement with the bank to eerve t hem a a 
acooantant Thedatieeof accoantantwora— 
to be responsible for the corre ct ness of tho 
booki^ also to act for the manager in his ao- 
sencob and to take charge of all the eecm- 
riti«SL The acooantant takee rank •S^Jf^ 
manager, anlew there is a secretary- ^t ual 
time there was a secretary of the Commersial 



Bank« and that oflee exieted lorUmoathe 
after October. 1866w The aecoantant k aocsi- 
slUe to the pablic hi the transaction of bank 



Cnes-examined by Mr. Ibsloh.— I hava 
beenStf years fan banking. Tbedatieelhava 
spoken of are those OKhaiged by an ac- 
ooantant in the cdoniee and TCiifland, boi 
not in Scotland. The Commeroial is the only 
bank I have been in in thie oolony. I know 
from the practico of the Oriental. Natkmal, 
and Colonial Bank% that the acooantant 
takee charge in the absence of the manager. 

Bo-examined — ^I know from my dealings In 
the Commerdal Bank with other banke that 
the datlee of acooantant are each aa I havn 
aeaciiDea* 

Eraeet Branke^ a Jeweller In Mdboamek 
examfased by Mr. CAan.— On Ut November, 
1868, ahoat noon, went to Commercial Bank 
with Mr. Darbyehire. Saw Mr. Draper 
there. We paid money into the bank. Had 
not eeen Mr. Draper befmo on that dav • 
Had aeon him previoasly, bat not aboat tlua 
bodnees. Prodace paydip dgned by no and 
Darbyehire. Draper filled np the body of It 
We tdd Draper we wished to open a mnnlng 
aoooant One cheqae we paid in wae for 
£867 18e. Ud., datedlVov. 1. on the BncUsh, 
Scottish, and Aostralian Chartered Bank, 
drawn by O. C. Darbyehire. The other 
waa for £42 IQs. Ud., drawn on tho 
Comroerdal Bank on the Slat October, 
by Darbydiire, BrankOi and 'rkomaa. Wo 
alao paid in oar billa for collection to no to 
theaccoant Wegot reodpte for thoee Dills. 
I got one pay-slia Mr. Darbydiire another, 
and Mr. Draper Yu^ a third. I thoacht tho 
prisoner was assistant manager. I did not 
expect any money from London. Never paid 
in any other eam of £867 18s. Ud. to this ao- 
ooant Paid no farther sams into tho bank 
on this aoooant The bank pay-aiip now bean 
date 27th November. I did not notice it very 
dearly at the time, bat I think it wae dated 
IstNovember. AtaU events itisnotfastho 
same state as when I paid it in. The dnpll- 
cate I have bears date let November. 

Thomas Stewart assistant recdving tdlar 
in the Commercial Bank, examined by Mr. 
HioorBOTHAif.— Prodace the >oash-book lor 
November lest There is an entry of a re- 
ceipt of £887 18s. Ud. on 1st November. I 
made the entry from slips I foand on tho 
coanter initialled by the receivinc-tdler, Mr. 
Hanndi. The two slips prodnced are thoee 
from which I made the entry ; they were 
connected with a cheqae (that of Darbyahin 
for £867 18s. Ud.) The two pay-dips are, hk 
the prisoner's writtng ; the dieqoe is init Ja llo d 
by nim. Of the two pay-slice one waa for 
£727 18ii. Ud., hi favoar of Dnmer; tho 
other, £26a in favoar of Clarke a Co. Both 
were signed as being pdd in by Draper. 

Mr. luLAVD took an objection that tho 
witness had not recdved the dipe from the 
prisoner, and they dioald be properly traced, 
and the witness was ordered down for a time. 

George Christian Darbydiire. examined bf 
Mr. HiaiVBOTHAM.— On 1st November last 
went to the Commerdd Bank with Mr. 
Bmnke. I was ander the impresdon at tho 
time that I saw Mr. Vdentine, for I had not 
seen him or Draper before. I am sare it waa 
the prisoner we saw. We told him we widied 
to open an accoant in oar joint names, and 
he got the dipe and flUed them np. Thepaj- 
slip prodaced has my signatare, bat it has not 
the date on which I paid the money fan. Tnp 
date Is altered from 1st November to S7th 
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November. Did not operate on the account 
or paj in any money to the acoonnt between 
lit and 27th November. Was not entitled to 
a credit from any one in England for the 
amount of £967 18s. lid. 

Croes-ezamined by Mr. Ibslamd.— Idid not 
notice the contents of the slip retained by the 
bank. I can't say Inoticed the date, bat it is 
plain on the face of it that the date is altered. 

Victor Fritz, ledger- keeper at the Commer- 
dalBank, examined by Mr. Casit.— There 
an three ledger-keepers at the bank. My 
department is from A to F. On Ist Novem- 
ber Draper told me that if any cheques were 
nresented by Geo. C. Darbyshire and Ernest 
Brunke were presented they were to be paid, 
aa they were about to onen an account. Pri- 
soner also Rave me a slip of paper with the 
words "Georxe C. Darbyshire and Ernest 
Brunke." They were written by Draper. I 
destroyed the paper after the account was 
opened. Draper had an account at the 
bank. On 1st November it was overdrawn 
£253 18s. Id. On the 1st November 
£727 18s. Ud. was paid into his credit. Pro- 
duce the pay slip for the amount ; it is in the 
prisoner's writing, and the amount is paid in 
by himself. I get the pay slips from the re- 
ceiving teller. Mr. Hannah was teller on 
that day. Between 1st and 27th November 
mora than £700 was drawn out by the pri- 
aoner : till the 23rd, £963 IDs. was drawn out, 
on 29th £38 158. was drawn out. Besides the 
£727 18s. lid., there was 979 17s. 2d. paid into 
prisoner's account in November. The last 
anm was paid in on 20th November for £64. 
The account is now closed. Mr. Clarke's ac- 
count is kept by another ledger-keeper. 

Cross-examined.— The largest Overdraft of 
the prisoner appearing in this ledger is £1,414 
on 20ch September, 1869. I am not aware 
that it was secured. I am not aware of any 
other bank officer's account being overdrawn. 
There are no clerks* accounts in my book. On 
21st September he was overdrawn £1,349 ; on 
24tb, £1,370 ; on the 26tb, £50 ; on 27th he was 
6s. 6d. in credit ; on 8th October he was over- 
drawn £82 10s. ; on the 24tb, £140 10s. 9d. 

Mr. Ibkland.— Who authorised the over- 
draft? 

Witness.— I don't know. 

Mr. Ireland. —The manager knew all 
about them ? 

Witness.— I suppose so. I made up state- 
ments of the overdrafts weekly. I suppose 
the manager might see them. The board 
meet weekly. I don't know if they see my 
lists. They can if they like. I only make 
<mt my balances for my own sake in order to 
balance my books, to see that tbev are cor- 
rect. The directors would know of the over- 
drafts if they looked at the balances. 

Mr. Ibblano. — Are there no other checks 
on the overdrafts ? 

Witness.— I don't know. 

Mr. laxLANO.— Did Mr. Draper give instruc- 
tions to omit his overdrafts from the balanes? 

Witness.— Yes. 

Mr. Ibblamd.— When? 

Witness.— I can't remember. 

Mr. Ibkland. —Where? 

Witness.— I don't know. In the bank. 

Mr. Ibbla.NO. — Are you sure Draper told 
jou to omit the overdrafts?. 

Witness (after a pause). — No. 

Mr.lBBLAND.— Why then did yousay he did ? 

Witness.- 1 misunderstood you. If the 
£727 18s. Ud. had not been paid in on 1st 
November, Draper would have been £712 14s. 



ICKl. overdrawn. With that amount he was 
£1548. Id. in credit There was a dishonoured 
cheque for £75 by Hales paid in same day. 
Draper's account was squared on 29th Novem- 
ber, when he drew out £38 odd. Tne manager 
grants overdrafts, and in his absence the 
accountant does so. It was usual to refer to 
the accountant for overdrafts, even when the 
manager was present 

Re-oxamined. — On 1st £458 16s. 9d. was 
drawn out by prisoner. One cheque for 
£451 was in favour of W. B. Jones. I have 
instructions to make out a list of overdrafts 
generally once a month, sometimes oftener. 

To Mr. Ibeland.— The monthly accounts 
are made out for the manager. I don't know 
what he does with them. The monthly ac- 
counts would show Draper's overdniits. 

It was next proposed to examine Wm. 
Hannah, one of the clerks, who had not 
been examined at the police-court^ and of 
whom no notice had been given to the pri- 
■oner, when Mr. Ireland again raised the 
objection founded on the case of Beg. v, 
Jo9eph Brown, but his Honour adhered to 
the opinion he already expressed, that in 
merely formal proofs, the Crown was not to 
be too strictly bonnd by that case. 

William Hannah, receiving teller of the 
Commercial Bank, examined by Mr. Hiour- 
BOTHAM.— The pay-slips for £727 18s. lid., 
and £260 to Clarke and Co.'8 account are in 
Draper's writing. They are initialled 
by me. Received them on 1st November, 
and they were paid to tiie accounts men- 
tioned. I believe Draper handed me the 
slips. They came to me in the course of 
business. These slips were not paid over the 
counter, but from behind. Draper used very 
often to come in to my compartment from a door 
behind. I gave them to Mr. Stewart, the 
assistant teller, who enters up the book. On 
27th November received a pay^slip signed by 
Geo C. Darbyshire and Ernest Brunke, for 
£1,030 9d. 6d. It was certainly not paid in 
on the Ist otherwise it would have appeared 
in the book of that date. I have not got the 
book for the 27th November here. The slip 
is made up of £987 18s. Ud., and £42 lOs. 7d. 
The latter is a cheque on the bank. The 
former is represented by a slip stating adebit to 
the ColoniaJ Bank in London for £987 18s. Ud. 
in favour of Darbyshire and Brunke. The 
date of the debit slip is 27th November, and 
it is in Draper's writing. I passed these 
documents to Mr. Stewart to be entered in 
the books. 

Cross-examined. — It was usual for the ac- 
countant to hand in documents to me from 
behind and not over the counter. I have a 
distinct recollection of his doing so on 1st 
November. I remember that he handed the 
vouchers appropriating the cheque for £987 
18s. Ud. The cheque and the two pay slips 
came together. I can't say if they were 
pinned together. The cheque would go in 
the ordinary course for exchange. 

Thomas Stewart recalled.— The youchers 
appropriating the £987 18s. Ud. cheque were 
entered by me on 1st November. One pay 
slip was for £260, to the credit of Clarke and 
Co.; the other, for £727 18s. Ud., to Draper's 
account I remember distinctly on 27th 
November entering a credit for £1,030 
99. 6d. to the account of Darbyshire and 
Brunke. I transmitted the slips to the 
ledgerkeeper in the usual course. 

Edward Towle, assistant ledgerkeeper in 
the branch of the Commercial Bank at Col- 
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lingwood, examined by Mr. Casey.— On the 
1st November was assistant ledgerkeeper at 
the head office. Had charge of the letters P 
to Z. I kept the account of Clarke and Co. 
I entered a credit to them of £260 from the 
pay-slip produced. 

Cross-examined by Mr. Irbland.— Clarke's 
account was put into this book to divide the 
number of accounts. Clarke and Co.'s ac- 
count was overdrawn at this date. 

Thomas Ellis, assistant ledgerkeeper in 
the Commercial Bank, examined by Mr. 
Higinbotham. — On 27th November an ac- 
count was first opened in the ledger in favour 
of Darbyshire and Brunke for £1.030 9s. 6d. 
No other sums were entered to their account 
last year. 

Alfred Edward Clarke, stock and share 
broker, Melbourne, examined by Mr. Casey.— 
Had transftctions with Draper. He was in- 
debted to me, on the 1st November last» 
about £300. I was not pressing for payment. 
J keep an account at the Commercial Bank. 
£260 was paid to my credit on that day. 
Draper told me he had paid in the money. I 
drew against the amount 

Cross-examined by Mr. Ibilakd.— I can't 
say whether Draper said he paid the money, 
or that he credited me with it If he had 
said *' credited," I should have understood 
that he paid it 

Re-examined.— Oave Draper credit for the 
amount 

Benjamin Bond Williams, examined by Mr. 
Higinbotham.— In November last was clear- 
ing clerk at the Commercial Bank. Received 
Darbyshire's cheque for £987 18s. lid. on 1st 
November, and sent it to the English. Scot- 
tish, and Australian Chartered Bank. It 
must have been honoured, as I did not get it 
back. I gave it to the exchange derk of the 
English, Scottish, and Australian Chartered 
Bank. 

William Sigismund Rncker, exchange clerk 
at the English, Scottish, and Australian Char- 
tered Bank, proved that he had received Darby- 
shire's cheque from the last witness on 1st 
November. The English, Scottish, and Aus- 
tralian Chartered Bank paid the money. 

Cross-examined by Mr. Ireland. — The 
money was paid to the Commercial Bank. 

Christopher Caldwell, acting accountant 
to the Commercial Bank, Melbourne, exa- 
mined by Mr. Bjoinbotham. — Succeeded 
Draper on the first week in December. Was 
previooslj at Ballant The accovntant'f 
duties are to supervise the business generally 
nnder the manager, and to take the mana- 
ger's place, if required. The accountant sees 
any one of the public who wish to see him 
during bank hours. If the accountant takes 
a deposit^ it is his duty to pass it on the same 
day to the receiving teller. It is the account- 
ant's duty to conduct the London corre* 
spondenoe, under the direction of the mand* 

ger. The inward correspondence is received 
y the accountant, who reads it and passes it 
on to the manager. I have examined tho 
London correspondence and accounts for that 
month. There is no advice of any credit to 
Darbyshire and Brunke during November. 

Mr. Ibbland objected to the witness giving 
this evidence, ana called for the accounts. 

The accounts were then produced. The 
witness said that no entry appeared in them 
of any credit to Darbyshire and Brunke. The 
advices referring to such a credit would be 
dated about October, 1869. Have not re- 
ceived since my appointment any advices 
about this sum. The Colonial Bank in London 
are our agents. 



Cross-examined by Mr. Ibeland —I got the 
papers in the ofiice. The balance are conse- 
cutive from the very beginning to the present 
time, and there is no entry in any of them of 
this sum being transmitted. It could not be 
transmitted by any other source. I heard the 
chairman at the last meeting of the company 
say that Draper was dismissed on the first 
complaint and I heard Mr. Valentine quali^ 
that by saying there was a complaint of hia 
having, unauthorised, allowed an overdraft 
of £4,000 to one firm, and that he was called 
on to pay £800, and that he paid £200. Hia 
salary was raised at that time. That occurred 
in 1868. It was said at that meeting that to 
write o£f 10s« per share would meet all lia- 
bilities. It is now in contemplation to make 
another call. 

Mr. Dunne announced that the case for 
the prosecution was closed. 

Mr. Ibeland.— Where is Mr. Valentine, the 
manager ? 

Mr. Dunne.— If you desire him you can 
have him. 

Mr. Valentine was then called, but he did 
not answer. 

Mr. Ibeland submitted there was no case 
to go to the jury. On the first count, the 
essential elements of embezzlement, as con* 
tradistinguished from larceny, were, that the 
person accused must have been in the employ 
of the person from whom he was said to have 
embezzled the money or security ; that he 
must have received it in virtue of his em« 
ployment and intercepted it in the course of 
transit between him and his employer. Here 
the cheque was not intercepted. It was 
paid to the prisoner in the ordinary course 
of business, and he paid it into the bank. 
What was ultimately done with the money, 
into whose credit the proceeds were ultimately 
paid, did not affect the question. 

His HoNOUB. — Is it the cheque or its value 
which the prisoner is diarged with embei- 
■ling? 

Mr. Ibeland.— The cheque. He never had 
the money. It never came to his hands at 
any time, and the cheque he paid to the Com- 
mercial Bank when he received it R. v. MuT' 
ray, 1 Mood. C. C, 276, K v. Wavell, ibid. 221. 
Nor was there any larceny as bailee, for the 
prisoner received the cheque as an officer of 
the bank and paid it to the bank. Nor could 
he be charged as bailee for Darbyshire and 
Brunke, because they had no right to the 
cheque after they paid it in. All their inte- 
rest was in having certain money paid to 
their credit and that was done. In Beg, v. 
CfarreU, 8 Cox, 368, a curate had appropriated 
to his own use money given him to pay into a 
bank. It was held that he was not bound to 
pay in the amount in specie, and that he was 
therefore only civilly and not criminally 
UaUe. 

His HoNOUB. — It seems almost a mental 
crime rather than an actual one. 

Mr. Ibeland. — No case can be produced in 
which a charge of embezzlement was sus- 
tained when the money or security reached 
the employer's hands. 

Mr. Justice Williams.— Did the money 
reach the bank's hands ? 

Mr. Ibeland. — Yes. 

Mr. Dunne.— It was the duty of a servant^ 
immediately on receiving any money or 
security, to hand it over to nis employers. If 
he retained it for an instant, with the inten 
tionof devoting it to his own use, it was 
embezzlement In this instance, it was true, 
apiece of paper reached the English, Scot- 
tish, and Australian Chartered Bank, but the 
money paid in by Darbyshire and Brunke to 
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the bftnk did not reach it £700 of it was paid 
to the priBoner's account, and £260 to Clarke 
and CSo.'i. 

Mr. HioiNBOTHAM.->It IS dear that, Tie wing 
the deposit of Darl^shire as a loan to the 
bank, which is the view to take of it the 
bank were deprived of it 

Mr. Ibblahd.— Suppose Darbvshire'scheqoe 
was dishonoured, what would become of the 
chaise then ? 

His Honour, after consultation with one of 
tbe other judges, said he would reserve the 
point 

Mr. Iriland then addressed the jury for 
the defence, pointing out the distinction be- 
tween larceny and embezzlement In the 
latter the money or security must be inter- 
cepted before reachins the employer's hands ; 
in the other it must be taken out of the em- 
ployer's possession. The jury had been pro- 
perly cautioned by the learned Crown prose- 
cutor against regarding any of the rumours 
that they had heard affecting the case. But 
it would have been better for the bank, which 
had sent two counsel to assist the Crown in 
procuring the conviction of this unfortunate 
man, had its authorities refrained from 
circulating any of those rumours— rumours of 
a most detrimental character as affecting the 
prisoner, and which ought not to be tolerated 
in any British society. They might also have 
refrained from inflammatory speeches at their 
different meetings, which could only have the 
effect of injuring the prisoner's chances before 
a jury. It was impossible for a jury to discard 
all the impressions they had received outside 
ttie court caused by those vile, cowardly, and 
alanderous rumours circulated by this de- 
spicable institution. Why did not the 
manager come there to answer for himself ? 
In the name of fair play and justice, could the 
jury pronounce a verdict affecting the liberty 
of this man, trying a question not between 
bim and the Crown, but between him 
and the bank, when the manager dared 
not come forward ? Why did he run away 
if there was nothing to conceal. The jury 
might infer, therefore, that the whole case 
was not before them, and it was their duty to 
mj that they would refuse to make this man 
the scapegoat of the other officials in the mal- 
administration of the bank's funds. Certainly 
tiiese seemed very curious transactions in an 
establishment like this—a man allowed to 
overdraw his own account without any check 
or controL But he submitted, with every 
confidence, that the prisoner was not guilty 
of any embezzlement He paid the coeque 
into the bank, and they got the proceeds of 
it It would have been a veiy different thing if 
he bad cashed the cheque himself, and dashed 
away with the proceeds to Callao. But the 
bank sot the money, and his misapplica- 
tion of .it in the accounts did not af- 
fect his criminality. At the very out- 
side it could only be but as an at- 
tempt to make the bank directors believe 
that he had reduced his overdraft more 
largely than it really was. It was simply 
taking it out of one pocket of the bank, ana 
putting it in the other. They had not lost a 
single penny of the cheque. He never heard 
an instance of a man bein^ robbed who was 
never out of possession of his money. If these 
accounts were readjusted, the prisoner's debt 
increased by the £987, and that amount placed 
to Darbyshire's credit, the whole thing would 
be squared. The transaction was certainly 
nnbusinesslike, and not to be defended by any 
high standard of morality, but nevertheless. 



he contended it was not a criminal but 
a civil liability. For though Darbyshire 
and Brunke lost nothing— their cheques were 
paid— the bank lost nothing, they got 
the money. It was merely a temporary 
rigging of Draper's account to keep it goin^ 
He could have obtained an overdraft on his 
own authority— therefore why should he be 
made a scapegoat?— not sent like those 
in ancient times into the wilderness, but 
sent to the dungeons of Pentrid^e with 
the sins of this establishment on his head. 
The chairman at the late meeting had de- 
clared that notwithstanding Draper's defi- 
ciency, the bank was £20,000 better off on the 
evening of the day on which his arrest was 
announced than it was in the morning. Why, 
that was a clear encouragement to his suc- 
cessor to take some more money, and then the 
bank would be £40.000 better off. Was ever 
such bunkum talked to intelligent people ? He 
(Mr. Ireland) acain asked the jury not to 
pander to the desires of a greedy bank to 
make dividends, and consign this man, who 
had once occupied a respectable position, to 
a lingering imprisonment in the society of 
Tillainsanammanfl. It was enough to startle 
bis father in his gravei and he asked the iury 
to pause before they did it the more especiiUly 
as the principal witness — he might almost say 
the pnncipal delinquent— had run away, and 
not aared to show his face. He (Mr. Ireland) 
would not shrink from putting this case. 
What would they say if it was known to the 
manager that this credit had been put in to 
satisfy the directors that efforts were being 
made to reduce the overdraft? And had the 
manager ventured to say that this was not so ? 
Whatwould have become of the charge of em- 
bezzlement then? Every prisoner was sup- 
posed in the eye of the law to be innocent till 
Lis guilt was established. At 10 o'clock that 
mornine he was presumed to be innocent 
and had anything occurred in the interim to 
rebut that presumption? It should be re- 
membered that a verdict of acquittal would 
not wholly release the prisoner, for there 
were other charges aaainst him on which he 
could be arrested, ana which would give Mr. 
Valentine an opportunity of explaining sonvs 
of the drcumstances which were not very 
clear. 

Mr. Justice Williams summed up. Strong 
comments had been made on the absence of 
the bank manager, and certainly it would 
have been more satisfactory had he been here 
to explain about the overdraft For to say 
that the manager did not know of the overdraft 
was out of the question. The manager 
had access to the books, and ought to have 
known the state of the accounts, and it was 
impossible to conceive that he did not know 
of the overdraft It was also singular that 
officials were allowed to overdraw their own 
accounts. This was the second case of that 
kind which had occurred within his expe- 
rience during the last 48 hours, and it seemed 
to him singular that officials should be allowed 
to overdraw as a matter of course. If the 
manager knew of it it was almost equal to 
conniving at dishonesty. Draper, it appeared, 
was allowed to overdraw very largely— on one 
occasion to the extent of £1,411. and was 
thus allowed to enter into speculations into 
which he ought not to have entered. But 
this only affected the conduct of the 
bank, and not the prisoner's crime ; 
nor aid the absence of the manager affect 
the prisoner's guilt Havins recited the 
facts, his Honour proceeded :— It was said that 
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the prisoner, haTins received the cheques, 
handed them to the bank, and there was no 
detention bf him— no interception from the 
bank, and therefore the documents were 
never withheld from his emplojer. That was 
very plausible, bat it was qnesUonable if it 
was sonnd, for a detention for a single mo- 
ment was sufficient to maintain the charge. 
And if at the time he held these cheques his 
mind was at work, and he intended to devote 
them to his own purposes, that would con- 
stitute embeulement What ensued subse- 
auenUy to his handing the cheques to 
be officials did not matter. What did 
he intend to do at the time he ob- 
tained the cheques? Something had been 
said about the respecUbihty of the 
prisoner, but that rather told against him. 
Where there was adoubt regarding an offence, 
a man's position ought to be considered, but 
not in a case such as the present, and however 
disagreeable it mi^ht be, the jury ought not 
to swerve from their dutv. . . , , , . . 

The jury retired at half -past 4 o dock. At 
half-past 5 they stated they had not agreed. 

The Foreman.— Must we be unanimous! 

His Honour.— Certainly. 

The junr again retired, and had agreed at 
half -past 9 o'clock. ,, ^ ,. _ 

At 10 minutes to 12 o'clock, his Honour 
took his seat on the bench, and the jury 
were brought into court. They found the 

Erisoner ** guilty," but strongly recommended 
Im to mercy on account of the lax manage- 
ment of the bank. , , . ^ ^t. j- * 
Mr. DcNNK said he would take the verdict 
on the first count, that relating to embezzle- 

The Associate then asked the prisoner if he 
had anything to say in mitigation of punish- 
ment. 

The prisoner made no reply. 

His Honour, in passing sentence^ said,— On 
first considering your case, I was inchned to 
sentence you to two years imprisonment witn 
hard labour; but I quite agree with the 
view the jury have Uken of the conduct of 
the bank, and I feel that, to a cerUin extent, 
that was an incentive to your crime, there- 
fore, inasmuch as the jury have recommended 
you to mercy, I shall on that recommendaUon 
nass the sentence which I am now about to 
Impose, and which is-That you be im- 
pris^ in Her Majesty's gM^. at Melbourne, 
or such other gaol as His Excellency maj 
appoint, for one year, with hard labour. 

Uis Honour (addressing Mr. Millery.— Do 
you now wish a special case reserved? 

Mr. Miller.— if your Honour pleasea. 

His Honour.— Very welL 

Attorneys :— For the Grown, Oumer; for 
the Bank, Clayton ; for prisoner. Crisp, Lewii^ 
andWUks. 

EQUITY. 

(Before His Honour Mr. Justice MoleswortlL) 

Thursday, Fkr. 16, 1870. 

drrvrrman ▼. dohirtt. 

Sale aj Freehold by Sheriff— MotdK9 NoHoi 
—Sale out ofSaUMek, 

This was a suit heard on Tuesday, Feb. 8tfa, 
to compel the defendant^ William Doherty. 
to execute a conveyance of some land al 
Baimsdale. 

Mr. Bunny and Mr. Lawes for plaintiff ; 
Mr. J. W. Stephen for defendant. 



In May. 1864. Doherty sold the land for £S6 
to one Patrick Kenna. and in October of the 
the same year signed the following receipt :— 
'* Baimsdale, 22nd October, 1864.— Received 
from Mr. Patrick Kenna, Baimsdale. the sum 
of twenty-two pounds sterling (£22), in sundry 
payments, from 11th Mav. 1864. to date, being 
part payment of parcel of land purchased from 
me in the township of Baimsdale. £22. Wm. 
Doher^." The oalanoe of the purchase- 
money. £3, was paid some time afterwards, 
and Kenna enteied into possession. In May, 
1867, the sheriff of the colony, under a writ of 
;i./a.. Doherty V. Kenna, sold the right, titie, 
and interest of Kenna in this land to the 
plaintiffs for £25, and the deed of convey* 
ance was executed by the sheriff to plaintiff, 
and in November, 1867, plaintiff took pos- 
session, with the consent of Kenna. The de- 
fendant had not executed any conveyance 
to Kinna, but in June. 1869, he commenced 
an action of ejectment for the land. Plain- 
tiff prayed for an injunction to restain this 
action, and for an order directing Do- 
herty to execute a conveyance to them. The 
defence was that the land was sold to 
Kenna for £.^. only £22 of which had been 
paid, and the balance still remained due ; 
that the sale by the sheriff was illegal, inas- 
much as the writ otfi.ja, was directed to the 
sheriff for the circuit district of Sale, and not 
to the sheriff of the colony (although Mr. 
Farie chanced to occupy both positions) ; that 
the land ought to have been therefore sold 
at Sale, and not in Melbourne ; and that a 
sale at the latter place was void. 

His Honour, in giving judgment, said,— La 
1864. the defendant being in possession off 
some ground at Baimsdale, sold to one 
Kenna, who states that the purchase-money 
was to be £25. which he paid. The defendant 
says that he bargained for £37, of which £22 
only was paid. On the 22nd October, 1864, 
he gave a receipt for £22 received by him to 
that time. iCenna states that he subse- 
quentiy. in the presence of his wife, paid the 
remaining £3, making iip £25. Kenna re- 
mained in possession subsequentiy. and built 
a house on the ground. The defendant^ 
having claims against him, obtained, in 1867, 
a judgment against him. registered it in the 
Supreme Court, issued execution, and sold the 
right, tiUe, and interest of Kenna in the land 
in question to the plaintiffs, and got the pro- 
ceeds of the sale. Plaintiffs entered into pos- 
session, which they retained till January, 
1869. when the defendant brought ejectment. 
I think the possession by Kenna. after the 
whole of the purchase money was paid, waa 
part performance of the agreement, and is 
sufficient to give him an equitable titie to tho 
premises. An objection to the plaintiffaT 
titie is that there is no cvidenos of the 
sheriff*s having given a month's notice before 
the sale. I recollect the question being 
brought before me in a case affecting shares 
in mines, whether the month's notice waa 
necessary, and I was then referred to a dea- 
sion of the full court in regard to freehold^ 
in which it was held that it was not a necea- 
sary ingredient to the titie of a purchase 
under an execution ; that his titie was good 
whether there was notice or not But I 
have not been able to find either case. 
Assuming, however, that the objection M 
ffood, it is not raised by the defendant m hia 
answer ; and in the absence of evidence on 
the subject, and as the point was not raised 
by tiie answer. I shall deal witii the transac- 
tion on the maxim Omnia presumufUur nU 
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octal and oonilder the plaintiib' title good. 
Another objection is raued, patent on the 
faee of the proceedins^ namely, that the 
■herifTe tale was not held at the properplaoe. 
Mr. Fane at that time held the office of 
•hevff of Victoria and the particular office of 
•heriff for the Sale district Having aeized 
in the character of sheriff of Sale, ne pro- 
oeeded to sell in Melbourne. I have looked 
for authorities, but cannot find any, to the 
effect that the sheriff is bound to sell in his 
bailiwick property seised there. Having no 
authority on the subject, I shall hold 
that the title made by the sheriff was 
food. There ii^ then, a dispute as to 
whether Kenna paid all the purchase- 
money, but I tiiink the preponderance of evi- 
dence is against the defendant Besides 
Kenna's direct statement— which might have 
been, but was not; corroborated by his wife 
— ^there is the undisputed possession of the 
land by Kenna first and by the plaintiffs 
afterwards ; there is the fact that the item is 
not included in the action brought against 
Kenna for goo<is ; and there is the fact that 
in the execution issued by defendant against 
Kenna, he undertakes to sell all Kenna's 
ligh^ title, and interest in the land, and yet 
he gives no intimation that that title is 
doffged by a balance of £15 being due to him- 
self; nor when he is applied to by plaintiffs' 
solicitors does he say that £15 is due to him. 
Decree as prayed for conveyance of the land 
by defendant to plaintiffs, with costs. 
Solicitors :— Clayton ; Bencraft and Smith. 

BABRSTT ▼. BKOWBALL. 

Partnership SuU— Injunction— I^on^om- 
pUance with order of Court 

This was a motion, heard on Feb. 14, for 
a receiver, and for an injunction restraining 
defendant in the management of a business 
in which he and plaiDtiffs were partners. 

Mr. J. W. Stephen and Mr. Webb for the 
plaintiffs ; Mr. Bunny for defendant ' 

A similar motion was made in December 
last and was refused. The facts, as then re* 
presented on both sides, were the following : 
—The plaintiffs, Barrett Harcourt, Water- 
house, and Hedbnrgh. owned coal mines and 
bricknelds at Seymour, in Tasmania. Joseph 
SnowbiUl, the defendant became scquainted 
with them in May, 1869. and offered himself 
as one competent to manage the mines. 
Plaintiffs agreed to give him one-fifth of the 
profits, in addition to a weekly salaiy of 40s., 
defendant undertaking to manage the affairs, 
and devote his attention solely to them. It 
was alleged in the bill that Snowball, instead 
of residing, as he promised, at Seymour, had, 
with the exception of a short visit there, re- 
mained in Melbourne. About 1,000 tons of 
coal, and 20.000 firebricks, and some dav 
had been forwarded to defendant in Mef- 
boume^ who had sold the greater part^ and it 
was alleged that he had never rendered any 
intelligible accounts of the transactions of the 
partnership, and he was now carrying on 
business on his own account as an engineer. 
In September last plaintiffs decided to nur- 
chase the schooner Seabird, to be used in 
connexion with the business, and requested 
defendant to negotiate the purchase. Snow- 
ball bought the vessel for £1,650 from a Mr. 
GUUes ; £50 was paid in cash, £600 by bUls 
endorsed by plaintiffs, and £1,000 raised by 
defendant if loan. The schooner was regis- 
tered in defendant's name as sole owner. 
The letters sent by Snowball to the plain- 
tiffs in Tasmania being unsatisfactory, Mr. 



Harcourt came over to Melbourne to in- 

8nii6 into the affairs of the partnership, 
nt did not find them verv satisfactory. 
The bill was, therefore, filed to deter- 
mine the putnership, and in the mean- 
time an injunction was prated to restrain 
defendant mm disposins of the company's 
assets, and from interfenns in the manage- 
ment of the affairs thereof. The defendant 
on the former occasion filed a long affidavit 
denying the principal allegations of mis- 
conduct made against him. He stated that 
he was induced bf them to join the companj, 
and to give up an undertaking he had in 
hand to form another company at Spring 
Bay. He denied that he had agreed to give 
his whole time to the company's business. 
Defendant represented that the registration 
of the Sealed in his own name was due 
to the fact that the Customs authorities re- 
fused to rMister it in the name of the com- 
pany (as It was a private one), and there 
was not time to obtain a declaration of 
ownership from the plaintiffs, it beine ne- 
eeisary to complete toe sale without delay. 
On that occasion Mr. Justice Molesworth re- 
foied the application, and the defendant un- 
dertook to chanoe the registry of the Seabird, 
and to meet a bul then about to fall due. The 
application was now renewed on affidavits by 
plaintiffs, that the defendant had not paid 
the bill alluded to, but had renewed the 
same, and had given a mortgage over the 
Seabird to secure it Plaintiffs also alleged 
that they had on the 30th December to meet 
another bill for £200, part payment of the 
Seabird. Allegations were alM) made that de- 
fendant had not comi|^ed with a reauest to 
send the Seabird to fiobart Town with coal 
from the mines, but had brought her to Mel 
bourne in ballast and she was now lying in 
the Saltwater River, at a loss of £20 weekly. 
The defendant in his affidavits, asserted 
that it was the fault of the plaintiffs 
that the ship was unemployed, inasmuch 
as they refused to allow any coals to be sent 
to Melbourne by her. He stated that he did 
not understand he was to meet the partner- 
ship liabilities out of his private funds, and 
asserted that he had apphed to plaintiffs to 
provide funds, and they^ad refused. He had 
entered into a contract for the supply of 
bricks for the Melbourne Mint from the com- 
pany's place, which would yield a large profit 
if he was allowed to manage it, and under 
the circumstances it was contended there was 
no case for either injunction or receiver. 

His HoNOUB said,— This is a suit by four 
pitftners against a fifth, and the present ap- 

Slication is for an injunction restraining the 
efendant from interfering with the partner- 
ship property, and for a receiver. There was a 
written contract for partnership between 
plaintiffs and defendant as to certain coal 
mines in Tasmania, the produce of which was 
to be sold here. Tbe written asreement con- 
tracted that the defendant should be the 
manager of the mines — not that he should be 
manager here. Instead of taking up his resi- 
dence at the mine, which the agreement con- 
templated and provided for, he remained 
hert^ and acted practically as the manager 
here. He was, moreover, a dictatorial 
partner, and thought that he might do 
what he liked. Among other things, he 
purchased a schooner named the Seabird, No- 
vember 29, and he mortgaged it for psjt of 
the purchase money to the Maritime Loan 
Ck>mpany for £1,000, and interest payable 
half-yearly— the first half-yeafs interest fall- 
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ing due in Mtj next. He gave the oompany 
a power of sale, not to be ezerdsed till No- 
▼ember, 1870, a jear after the date of the 
mortgage. A bill for £160 g^ven to the same 
company fell doe 9th December. 1809. On 
13th December, foor days after the bill fell 
doe. a motion was made in this suit for a 
receiyer and an in janction. The application 
was grounded principally on the amaaTits of 
the other four partners that the defendant 
was parsaing his own course without regard 
to their advice or controL I considered that 
theie was no imputation upon him of misap- 
propriating the funds ; that the complaints 
as to his dictatorial conduct and deportment 
were well founded, but he was culpable rather 
as to hii temper than his honesty. He had 
then confessedly a good deal of the comnany's 
coals in his hands, and he represented him- 
self as a person having adequate means ; 
and I refused that motion on his undertiikiiif 
to register the ship, which was previously m 
his own name only, in tiie names of M^f*if 
and partners, on his also undertaking to pay 
the bill for £160, and to meet the current lia- 
bilities afterwards from time to time. The 
first condition, the transfer of Vbm ship to 
himself and j^aitners, has been complied with. 
As to the thud, the meeting of current lia- 
bilities, it is from its very nature subjeet to 
modifications. It cannot be so rigidly en* 
fofoed as to make him piur all debts, whether 
he had funds or not. The second cooditloii 
was, however, a distinct stipulation that he 
should pay the bill for £100. Itwasthathe 
should find assets, whether the company's or 
his own. The defendant considered it as 
an undertaking to pay out of tiie company's 
assets. But at that ume there could Veno 
idea as to the manner in which heand his pail- 
ners financially stood towards each other. No 
accounts had been taken, and I could have no 
idea as to how they would stand so as to 
make an antidpatory order. He seemed to 
be in the wrong, and to avert an injunction he 
undertook to ps^ the bilL Instead of paying it^ 
he renewed it to the ICaritime Company so 
as to fall due on or about February 1. Even 
on his own oonstruelion, that he was only to 
pay out oi asseti^ he does not now say dis- 
tinctly that he had no assets. Herefsistoan 
account which he furnished about January 
17. but which I cannot distinctly understand 
but from wUeh I lathar Jfaite that ha than 
had assets out of which tbebffl mii^t hmv» 
been met Almost immediately after the 
order of the Court was made, the solidtois d 
eadi party took oppodte views of it, tha 
defendant's constromg it as above— that ii^ 
thinkinr the order only applied to assets in 
his hands, the plaintiffs' tlit««i*g the oontraiy. 
On 29th December, the plaintiffs' solidton 
wen informed for the first time that the bill 
was renewed, coupled with an intimation 
that the plaintiffs must supply funds for the 
l ia hil ities. Thero were various other diqputsa 
betwjMn them. One whether the Seabird 
shomd always trade between Seymour and 
Melbonrne carrying ooal% or whether sha 
should be sent occasionally to Hobart Town 
gtfry ing coals. On Januaiy 19, negotiationa 
were opened for a general compromisei on the 
terms of the defendant being bought out bf 
the other partners. There was a differenoo 
about the terma although I tldnk that was 
the best way of termiaatiiig their present 
unhappv connexion. On S9th January de* 
fendanrs solidtor wrote for advances, thread 
ening a sale of the SeiMrd l^ the Maritima 
Company, although it then did not appear 



very clear to plaintiffs as Ip what was meanly 
The mortgage to the loan company was on^ 
for interest and the sale could not take plaoa 
till November. The bill about to &U dua 
Ut February gave the company no right of 
sale. On 31st Januarv, however, the defend- 
antk puriaing hit usual course to manage how 
he liked, executed a mortgage to the M ari« 
time Loan Company, givinc tfiem a power of 
sale to be executed on the oaar after, to secaro 
the renewed £160 bill, whicb, according to 
the terms of the order of the Court, he ought 
to have met Although he was then in 
c oi wspondenoe with plaintiffs' solidtors, ha 
took this extraordinary step without commu- 
niealini his intention to them. He did tell 
Item that the power of sale would notba 
e aa rds ed so long as the vessel traded between 
Melbonme and Seymour— that is to say, one 
partner entitled toa fifth interest in the ship 
faisisted that he had a right to send the vessel 
wliare he pleased, and against the views of 
ttia others ; and he made such an agreement 
with the Maritime Company as would secure 
that she should be em^oyed where he pleased, 
all this canning out his old aystem of doing 
eveiythingin his own way— of insisting that 
he must do master and dictator, and that 
what he liked must be done. The plaintiffa 
appear to be persons in f und% or who can 
command funds, and they have resorted to 
the course of redeeming the mortgage on the 
ship. The present application is based upon 
tiw defendants not having complied with the 
fonner order of the Court One objection to 
the motion is the dehqr that has taken plaoa. 
But the pUintiffs were not informed tiU 29th 
December that the bill had been renewed. 
This occurred in vacation, a time when it ia 
not easv to put the court in motion. The 
plaintiffs were also out of the jurisdiction, and 
they could not proceed tiU one of their 
number came here ; a compromise was also 
pending on 19th Januaiy, which prevented 
any application. The delay Is no answer to 
the appUcation, and as the motion is one 
separate from the main causey it does not 
depend upon the main cause for costs. The 
plaintiffs must meet the current liabOitiea, 
and when a recdver is appointed, they can 
move for the application of the funds in the 
recdver's hands for that puipose. My reason 
for requiring this is that I am doing some- 
thing unusual in appointing a recdver over 
the property here^ leaving untouched Uie pro- 
perty in Tasmania. Injunction and receiver 
gnnted, defendant to pay the costs of tlia 
■Motion* 
Solidton :—Griq^ Lewis, and WUks ; Oaon* 



THumAT, Fn. 17, 1670. 

DT THB OOOIM OV gDWABD 1IAU0T. 

Revocation of AdmkMrtdkm--Order noi com- 
pleied^DelaifktproewnmQSfirotiu, 
Mr. FuLUBtov moved for an order to 
rescind the letten of administration granted 
in this case to Robert Malloy, a nephew of tha 
deceased, and for a nant of administration 
to Charles Malloy, a brother. The adminia- 
tntion was nanted to Robert in September 
last^but nothing farther had been done— tha 
rule had not been taken out It was alleged 
on the other side that the delay was occa- 
sioned by a difllculty in finding sureties ; 
but this was not a sufficient excuse. 
The brother had arrived in the cdony 
in the meantimsL and he was entitled to ad- 
ministration. Barrimm v. WtUUm, 2 Strange 
911, Coote's Probate PlactioelSO, Williamt on 
SzecQton 549. 
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a» ^Tflntoi7 o( (be eatalA-three nonlhi— 
be aiked that tba nuetiaa inl(ht ba i " 
to flia the inmitoiT now. Lavrmet i 



dCa S 



B.aiA- 

«a ; ReifMlop, L KoWtKW, 4ST. 

Hit HoMODB Mid thM, In tba abaanoe «f 
•nr one neanr ot kin to tbe decMied, tha 
iieMiew wM entitled to admlnittrUioiL Bat 

be bad r •-' -'- ■ 



dothe him with the power of adninitttatun, 
•Itboo^ anlEeient tina had nUpaod to en- 
able bin to do to. Tha nde reqnlring on In- 
T«Dtoi7 to ba fllad within uina moDtha 
ihonU be taken aa the limit within wbich tba 
powarto admlniatat aatbi to beoompleled. 
Anotber penan bad now arrived u tha 
colcmr, who would haTe been antilled in tbe 



It Hie nqihew bad eompleted Ui 

1 at odmiuiitnUOT, no doubt the 

Court wonld bava been my loth to nmora 
blm. But he had not done lo, and now a 
mum aliflUe peiaon had an^lied, to whom 
■dminiitntion ought to be granted. 

Adminitfiation gnnted to Chailea KoUof, 
Oabnthar. ^^ 

Fnoton: — IfaoBaell; *ni " §*<«■■« 



■Btlmonj ore at £3 per ton. and OM tons 
ontlmonj ore tallingi at ISa.. with op- 
tlm to increaw tbe puchue to 400 ton« 
on and 1,BOO tona tmllngit and in eventi 
lAkh ofterwaidi occurred, to take the Mme 
valoa id ore Inrteod ot (ailing*. The aame 
erect and nac^ 
ei,ftc. Theie 
enced toimlDK 
dr land*, and 
tbem and the 
imponj, which 
hat acontider- 
id waa then in 
hat tha pur- 
ia, and were 
ra* condaded 
> wonld pro- 
claim ahonld 
d reaponmbili- 

dedto. About 
itna (Janoarr, 
ipanj TerbaUr 
it oonbact aU 



TnaaoAT, Fob. H UTO. 

Alii le avoid Bale e/Ortbg Mining O&mpatii/ 
$0 Ut Legal Manager— AmaacenteafPlaiHtif 



oonbact hdng 77S ton*. Thli vaitaUon. a* 
vatbal. waa not binding aren a* between tba 
portiei to it Tbe oompanr waa formed and 
fauoippfated nnder Act Ho. 238, •• tbe Coatei- 
fleU Qold and Antimonr Hinlog Compan* 
fR«iitwed^ baring adeeJot ambdatfam Ated 
llaicb 8, USB; br wbicb tba aboTC htnda and 
othettwae uada the p 
panjp, thia deed 01 ' 

proipectna nor L 

UB<, ao that I take 
the omnpanj woi tin(_ 
tlon to laiai tha eonbact, 
then and afterward! woAad o~ 



indlTidnal bnjn and aeller of tha 



snble for a qnanti^ of mine,bnt U the borer worked oat inch a oon- 
dbr UmataleMpnea «*ct ha could not afterwarda oomplain. 
Plaintiff allegad that Th»t, bowerer, mar be otherwiae oi to mem- 



worth about £S lOr, and eontended that be 



— '^^ —Mw.*» mo "^ •*"* gmnenaea uiac ne contract haTing _._ 

oagnt to paj the ditfereuca in prioe between raiaedbr them without their knowledge, 

tha two Taloationa. The defenos wa« that (act. the contract waa worked out on liai 

nt _tha tame Ute ore waa Dmcbaied tbe ezlendTe 
'> the ccdonr 



Thi* wai a rait br Hr. William Youle, a "■ ' '" • - -- ' . . ^« 

■baieholdei in tha CoaterfieM Antimonr Com. 

ponj, tomake Ki. Lang, the ' — ' 

of the oompanr, aniwerable ft 

antimonr ore porobaaed Mf Ui 

Oan lu real value. PUintiff a__ - . — , 

Hr. Lang boi^ht an lor £4 wlueh waa ban of the eompanr oom^alninf ol 
. -—.... _, ,...i_,,._ contract haTing been ezecuted with i 

raited br them without their knowW 

'"' •■■- contract* 

_ ^„,„... w— ottite 833— were ddiveicd op to 

pnrchaaad br ^'bruair 28;, 1868. Fidd wot tba mining 

-' •-— manager dt the eompanr; Lang iia leipu 

manager: Peniaton Coater, lidd, and aeven 
othan, diieotna. Raid haring laiaed the 
oie from tima to tinic^ aent it to Md- 
boune, to Long*! umita. It waa paid 
for br cbeqnee of Coatar, Fldd, and 
Col to the oompanr through Liang; and Lang 
attMwarda, not Immedlatdr, aetUed with 
Corta. Fidd, and Co. lor it I^ng*! agents 
nmitted it to London, when it waa aoM 
with condderable proflt to faim. Lang en- 
tered thii ore in tbe eaab-bookt of the 
oompanr aa aold to Coatar, field, and 
"- treating it aa If a daUTOir br 



higbeat jnioe obtainable ii 

rirenlorit; that the ore . , . 

Mr. Lang to idiere the oompanr from aoibu- 
nrnment^ wbicb, if not oreroome, wonld 
naTo proboblr caniad ita coUapae. Mr. Youh^ 
tt waa further alleged, waa a director a( (be 
time moat lA the aolea oomplained of took 
plao«, and wnctiMMd tham, and it did no^ 
therdorft lie with him to endaaTOor to npaet 
tba ttanaactiona- 

nia eaae wai argued on February % and 
February 11. 

Hia HovoOB read tha following Judgment :— 
Aa I collect the matarld facti m thia caas, 
tb«r were aa follow :—KeMm Peniaton Coaler, 
Allan Coater, and Sdwln Field and the plain- 

til^ Hr. TotiK ware Joint holdera of a leaaa w wars out we tonne 
«f tend, woAing a m&w upon it for antimonr balanee-ahoet «< the oomia 
ondgold. TheplaUibltgaTeaj) hie inlarPBt, pared did not diadcaa the 
Jnw^lSei Tbe delen^i Hr. Lonft biid dmaer. ThebiUaUegetplai 



work out tbe former liaUUtr. Tbe 
■— -- "^ - whidi he pre- 



in writing, Lang and partner agreed to pnr- tba pULiUff and other ahareholdeta. It goei 
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OB to complain of sales of 528 tons after April, 
1866, made to Lang at £4 and £4 6s. a ton, 
Imt the/, as well as a purchase of the material 
of the nimaoe from Laos for £100. which the 
bill assaib^ were made with the full knowledge 
and consultation of the directors, including 
espedaUy the plainttif himself. As to the 
argument that they resulted from an em- 
barrasnnent of the company produced by 
Lang's previous outreaching, it is somewhat 
too far-fetched to be regarded. Confinincour 
attention to the interval between June, 
186& and Februair, 1866. the only case made 
by the bill is that the business of the company 
was conducted by Lang as manager, that be- 
fore the sale to the company he had been en- 
gaged in mining operations on the land, 
knew the value of the antimony ore, that 
tbo ore was sold hr him on behalf of the 
company to himself at the price of £3 a 
ton, and that the fact of nis being the 
porohaser was in no manner disclosed to the 
shareholders of the company. Both by the 
act 228^ and Uie deed of association of this 
company, the directors, not the manager, 
wero the persons authorised to sell the mineral 
produce of its mine ; and according to the 
evidence in this case, the directors did assent 
to the sales— Field undoubtedly. As to one 
sale. May 26, 1865^ five other duectors ^ened 
a receipt for the price of 76 tons, at £8 per 
ton. The defenduit has given evidence that 
the directors were aware of the sale to him ; 
two directon, other than Field and Peniston 
Coster, have proved that they vrero aware of 
the ore beinjr paid for by Coster, Field, and 
Co., and deuvered to Lang, and that in pur^ 
Buance of a previous contract referred to in 
the prospectus, and no directs has proved 
his ignorance of these facts.. The s^e pur- 

erted to be, and was, to Coster. Field, and 
»., not to Lang ; but the sale to them and 
resale to him wero so far connected that^ if 
the case depended upon that point. I should, 
as to the rights of shareholders impugning 
A sale as to him, hold it to be ao^ aa a sale 
by thedirectors toCoster, Field, and Ca Peni- 
ston Coster and Field bebg directors and also 
members of the firm purchasing micht ikm- 
sibly afTord a ground for impeach i ng the sale ; 
but that case has not been made. The case 
which has been principally urged bef oro me, 
not that made by the SOl, is the injustice to 
shaieholders in naving their produce sold to 
fulfil a oontnctk and that oDtional on Lan^ 
partk made byhimwitfatheM&ns of themiiia* 
The plaintiff, suing on behalf of himself and 
other shareholder^ cannot recover, ^^^jj'^^'^^ 
conduct has precluded him from leoovwing. 
Now, Yonle does not attempt to deny lui 
knowledge at the time of Lang's poritioiiM 
manager, influence with the' directon. and oC 
his being virtually the purchaser of the ov^ 
all the facts tending to sustain his aaserticn 
that Lang purchased frou^ himself, and yet 
be never attempted, until after he ceased to 
be a director, m any way to object on that 
ground. The entries in the books of tbo 
sales beinff to Coster, Field, and Ca. may 
afford evidence of a design by Lang to cmi« 
ceal from the shareholders the fact of hie 
b^g the purchaser ; but they did not de- 
ceive the plaintiff, who seems to have known 
nothing about them until years after, when 
he discoverod them, and sought to emplof 
them as evidence. Field's testimony is dis- 
tinct, and not opposed bv plaintiifs^ that be* 
foro the formation of the company he told 
pi iii«tiif of an agreement with Lang to sell 
on, principally to be raised af torwaids ; that 



he told himlbefore he was a shareholder thai 
Lanf had eyerdsed his option to take oro "in- 
stead of tailings. Then may be doubt as to 
when pUintiff was made awaro of the ezten* 
sion of the written contract by parole, but it 
would be hard for him to obtain relief as to 
the difference between what he knew and did 
not know. His bill claims much moro than he 
could in any way get, and his acquiescence 

Eredudes him from relief as to the only case 
e makes. So I dismiss the bill, with costs^ 
as against Lang. The bill sought toprocun 
a bttiefit coula do no injury to the company 
made a defendant, and it has appeared to op- 
pose the plaintiff. I do not think I shouU 
give it costs. 

Solicitors .-—Trollope ; Malleson, England, 
and Stewart. 

PATENT CASE. 

An application was made on Mondi 
Nov. 18; 1869, for a renewal of the patent to _. 
granted to Mr. James Harrison for the manu- 
faetoro of ice. The commissioners appbinted 
to consider the application were Mr. Justice 
Barry, Judge Pohlman, and Judge Bindon. 

Mr. T. A'Beck^t appeared for the arali- 
cants. Daheety, Ibbotson k Co. ; Mr. Landale 
for tiie Victoria Ice Company ; Mr. O. P. 
Smith for the Attomey-OeneraL 

On Saturday, Nov. 20; the commissionera 
published their report The facts appear in the 
report as follows :— 

^* We, three of the commissioners appointed 
by an instrument signed by Your Exoellencj 
Sir John Henry Thomas Manners Sutton, 
K.C.B., Qovemor and COmmander-in-Chi« 
in and over the Colony of Victoria. Ac, 
in council, and under the seal of the 
colony, dated the 6th day of September, 
1869. have the honour to report— That 
on Thursday, the 18th day of xloTcmber, 
we opened the commission in the Supreme 
Court in Melbourne, at the hour of fifteen 
minutes past 10 a.m., and were attended hf 
Mr. A'Beckett, counsel for the petitioners : 
Mr. George Paton Smith appeared for the 
hon. the Attorney General \ Mr. Landale ap- 
peared on behalf of the Victorian Ice Com- 
pany (Limited), now enp;Rged in working the 
patent hereinafter mentioned, under a royalty 
Rom the petitioners, who concurred in the ap- 
plication of the petitioners, and consented to 
be bound by the conditions hereinafter men* 
tioned. January 16, 1898, the patent was put 
in : it will expire in January, 1870. The as- 
signment from the original patentee to the 
petitionen was produced and proved; the 
Q994mmmU QwutU, Tk« Argms, the A^, the 
GmIom AdvertiMtr, containinc notices re* 
quired by hiw were produced. 1. It was 
proved to our satisfaction by witoesses ex: 
amined upon oath that the invcntoon is new 
in princifie. It is called a process and ap- 
paiatus for refrigerating by the evaporation 
^volatile liquids t» vacuo, then condensation 
by pressure iid the conUnued nnsvaporation 
Md re^ndcnsation of the same material^ 
It oonsiate in the continuous einployment of 
ether to extract the latent l^f^ fi«»J.]j;»g^ 
condensed in a second vessel, the ether is re- 
tuned to the firet. and thus used again with- 
out loss. As far as appeared in endeno^ 
^e materials employed^ by previous expgri- 
mentallate were altogether «Pg?^^«S *^ 
process of refrigeration. ^J?^^tl2^Vf 
&e invention we ^"ww* •^^■■*"™5L.SS 
^ciency of the process had been recomjasd 

by scientific men of eminence m London^ 
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TnOeman Vandar, TyndalL i 
*■-* — "*■ — ilmenti In 



mddltloa to tha profit! to be derired br the 

ludbMB «KhiUtad bf thepatMttM lnlfl6& — *"' " ' '^leinTeDtoronaht to 

UGT, and 18S& ThelMprodaoodbooiutinMa i thla equitable at- 

— . ■ 1 111 ii.j — ^ concurred. (Bx- 

■ Pateot, Webeter, 
n.r.Cm) And it 

. of the Crown that in 

pnired that the patentee espendod it to the petitionera 

In mktoring Us plana to enable him to WPPI7 the intrnati ot the 

for the Mtera-piMnt a ram of not IcM uian therefors^ a lUpnla- 

jaOUz thai after he had obtained theae let- i> the effect that the 

(en^M iDonned a fnrther oatlaj ot £300 in Limited) •honld nn* 

Ml enJeawmi to came wtltable machinery to Tnturea higher price 

hemannliKtuiedinthlacoanti7:that,lU]lng kthanU noiradTGr- 

in ttieae effortt he went to England, Bad le- rsea. (Xa r* MaiiH't 

m^ned there for neatly tiiree jean engaged in ).} To this pn^wai- 

procnrlnf the manntectnie of the neccMarr l^ the Victorian loe 

■pparatoa. It appear* that he dltplaredakiu ire aocordinglj have 

and Ingsnuit; In perfecting the araaTMOa, and ' *e have oonudered 

In renaerins it neefol to the pablic, he ez> mbb' reoommend-- 

pmded not 1«m than £3,0CNX M which abont of 14 year^ named 

£l,400*ere advanced tohim by thepetiUonen lieI6th of Jannatr, 

In London. Itwaa proved that In addition to urison, be extended 

thla luge outlay daring moie than two yean, :ri for the full term 

the patentee Incaned a aerioni lea* in conee- ISth day of Jannaiy, 

gaenceofln]urTtoBaetormachlnery(niann- whkh will be la the year 1970. SL That la 

facinred for bim in England) while on the the new lettei»f)atent, granting raoh exien- 



fore, until the end of the year 1869, aearir dd«ntlon of the gtaat, and \ pioVW that 
' - — - of thelettemthat the nid lettata-pJent ahoold t« Told If the 



e mannfactare of ice «aa ootnmenced by term* of each lemnaeratiim be ncrt duly ob 

mm in Gedong. It waa ptored that the lerred. 8. That the sztenilon shall abo be 

botineM wai carried tm at a loe* to the on condition that In the lioenMa to be granted 

patentee nntil Novembei. 18SI, and he nlti- to all penona deMrooa of 

matebwaa compelled to mrrenderhUeitate; and apparntoc there be a 

and that In consemience of Infringement! ulng the pttloA of Hioh ei- 

of the patent (in En^and) after the aMign- persan% and the Tietorian 

inent In lOBb, the petitioners were involved nited), shall not charge to 

In litigation Id the Court of Chancery, there r price for the ke to be made 

jMotractedfor between three and fonryeen, ; find by the tariff otpricca 

aadsta cost to them of from^MOO to £000. theaaldTlotorlanlceCom- 

" >■ fortherpnmd thatafter the Tietorian d given in e^ence b ' 



Ice Company (Limited) was put In poasearicm md is berranto annexed ; 

of the macUneiT. and enabled to work with eosla of tht aroeaianca on 

■offioient c^tltaf and without interferenoe, m and of the Victorian lee 



the pnbUc availed themselves of the mann- i, and the diaiges ot the 

fiwtore to an extent which tended, with other tnmisrion, be taxed by the 

moving causes, to put a stop to the Impor- HnmWen, and paid qr the 
tation M natural ice from abr cm— dimlnlihed 



^«- aa^«^> In T.»I\;n.Iuiiir JT. iZWj ™ ■"."" ■!""""" natea tne price to oa lo. per 

*2?»M*,SS?^i5 JS5F aS^u"^" !l^ lb. for ke at the works, aifi 2d. or 8d, whra 

■nd od. inten duivered by the company to dtjivered. ace — " — "■ .-^-^^-1 :.■ 

oonsmnen, ^Mdlng to the quantity re- tancefrcmtl] 
qnired and dlstanoe from the works, and ^^ 

which enabled the company to declare :— ■'• uitoai 



*.^5I^i? deUvered, according to the quantity and d* 
J»rS?.S tance from the ;;Sa.. 



- > <^)erationa, a •cqnitedby theVlctMlanlceCompnny.whom 

dividend ot 6 per cent. ; UBtrOi the second '^ repitsented, previous to the application 

year, 16 per cent: iVSM, the third year, IS «m the extension ofthepatent ooulil not be 

per o«it.:186T-& the fbnrth year, 121 per cent, t^taema to tiMm, a^ owing to a verbal 

We are thus led to Uie eanchulon— 1. That snangement entered Into between them and 

the invention Is meritorious. 2. That it has *be petitioners, they bad been prevented from 

proved nsefnt to the paUlc 8. That tha entering a ooMrtf 

bet (rf «• not having been bKMght Into Mr. Justice Bakbt said he had andetstood 

WaUe taToWalnTdSelUnunerSwi tn ^^- 1"*"*™ •dmitted that tbe compwiy 

hfaOT tbdr expense and labour in peiftoting ^ Muented, W rabmitted that the Mten- 

mdl Invention' (see 28 VIctoria,^o. siffi gM" {"no way aff«Med the acquired ri^tsrf 

aect S) ; and thatthose condltimu wkt *" ?'*T^ ,P J^-JK^S*""? ,iamed 

iriikhentitie the petitioner* to the favourable n>«"d. sod would not (UAthelrTCriNJagree- 

eojsideraaOT (rftte Crown. It was stated »«^ *« wmPfuj »nW>t be idaced in an 

fey the patentee that airangentent* had been ™>&>rtnnate position, 

made Iv tiie petitioners irtiereby certidn re- Hr. Justice Babbt replied thai that wu 

oompenie would be made to him aathebi- itot befbre the oommiadon, which onljreeom- 

lentorlbrtiielMsea he had sustained. This mended to His Ezcdkncy the propriety trf 
is reasonaue and Jni^ inasmuch oi the exten- 
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extending the patent He ooniidered tlie 
company rather faToorably dealt with. They 
were not regularly before the commiMion and 
were not entitled to their ooste, bat in oonae- 
qnenoe of thdr haying consented to the 
application, the oomnmeion had agreed to 
SJre them their costs. 

The proceedings then terminated. 
PRIVY COUNCIL. 

BASnUM Y. KOrrATT. 



Gro9$ NegUaanee—PromiM to Carry PkMif 

Safdy. 

This action was tried at the sittingi of the 
Supreme Court before Triidtv term, 1868, 
and a rerdict was giTen for plaintiff- 
damages, £1,600. A mle iitfi was obtained 
for a nonsuit, on which the Court gare judg- 
ment Septemlx^T 3, 1868^ diichargin| the rule. 
The Court wai; not unanimous, Mr. Justice 
WiUiams dissi* ung. Defendant appealed to 
the Priyy Coancil, and the appeal was heard 
in December, before Lord Chelmsford. Sir J. 
W. ColTille, Sir Joseph Napier, and Lord 
Justice Oiffard, by whom judgment was giyen 
December 15, 1869, roTersinff the decision of 
the Supreme Courts and making absolute the 
rule for the nonsuit 

The facts and arguments appear fully in the 
judgments. In Melbourne, Mr. Billinc, Mr. 
Fellows, and Mr. Aspinall were for plaintiff ; 
attomcTS, BCiUer and Ireland. Mr. Higin- 
botham, Mr. C. A. Smyth, and Mr. Hurls 
for defendant ; attorneys, Klingender, Chars* 
ley, andliddle. 

Mr. Mellish, Q.C., and Mr. Gadstone ap* 
peared for plaintiff before the PriTy Council ; 
attorneys, Tamplin and Taylor. Mr. Matustr , 
Q.C., Mr. Macnamara, Q.C., and Mr. J. D. 
Wood for defendants ; attorneys^ Wedlake 
and Letts. 

Judgment was given br the Supreme Conrti 
September 3; 186( as follows :— 

The Cmxr Jusnci read the following as 
the judgment of himself and Mr. Justice 
Bmy:^ 

Action for negligence and wrongfnl dis- 
missal. Tlie decUfcration contained three 
counts— the first two for breaches of promisea 
to safely oonyey the plaintiff— in the one^ as 
a passenger in a carnage of the defendantTa 
forprofit in that behiOF to Willis's station; 
in toe other, as a passenger to Ballarat the 
plaintiff haying taken a seat in a oarriaga 
of the defendant's at his request The lasl 
count was for wrongful dismissaL Pleas to 
the Ist and 2nd— that defendant did not pro* 
mise ; that plaintiff did not become such pas- 
senger, && , and a denial of the breaches ; and 
to the last count payment into court of a 
sum of £22^ Replication to the last plea~ 
acceptance of the sum in full satisfaction, and 
jdhider of issue on the others. The cause 
was tried. The facts, so far as they were 
proved, were as follow :— The plaintiff, who 
was an artist practising as a decorator and 
landscape-gardener, made an engagement 
in May, 1867, with the defendant to lay out 
the grounds at Hopkins-hill, on his station, 
in the country. The plaintiff went to Hop- 
kins-hill, ana entered on this engagement 
On the 13th September he was requested by 
the defendant to accompany , him to an out- 
stetion of his, caUed WiUk's station, dia- 
\|ant about eight mUes from Hopkins-hiU. 



and assist in papering some rooms. The 
plaintiff objected ; but on the defendant's 
insisting, at last assented. He had not 
undertaken to perform work of tiiat 
kind, but his real reason for refonng; 
as he alleged, was, that having been driven 
by the defendant he objected to Mi mode 
of driving, and he therefore refosed, as he 
had also done on several previous occa- 
siona On this day he made excuses ; amongst 
otiiers. tiie we^her-it was tiien raping--- 
not wishing to teU the d(^endant himself 
that the way he drove was his (the plamtifTs) 
real objection. Ultimately they started, the 
defendant driving in a bnggy-a hght Ameri- 
can carriage—drawn by two horses. Their 
route was by a pablio road, three chaus m 
width: but though enclosed by fences on 
both rides it was not formed— the surface, 
except as affected by traffic, was in almost its 
natoral condition; the trees had not been 
removed. The horses were a very spintea 
pair. The plaintiff and defendant were the 
only witnesses of wbat^occurred during the 
drive, and tiie plaintiff was evidently not 
conversant with the management of either 
carriages or horses. He described the horses 
as proceeding at a gradual rate at first; 
after some distance they went ^at a 
rapid pace, until the accident happened ; the 
defendant whipped them, saying thev were 
sluggish; they were galloping now and then; 
ttiev were going very ^t Jt the time of tiie 
accident but the plaintiff did not toow 
whether they were gallopug. At about 
a mUe from WUUs's stati^ three trai^ 
branched off, all between the fences ; the de- 
fendant selected thi^ to the left : the centre 
one was more distinct The plaintiff just 
then was thrown out of the boggy, about two 
yards on the left hand side. Hewas rendered 
bsensible. and when he recovered opnsdoos- 
ness he found that the fore wheels of the 
boggy and the horses were gone ; the back 
part of the carriage was left There was a 
Ranch of a tree across the track, and the 
hind wheels had evidentiy been stopped at 
that tree, but the plaintiff could not see 
whether the tree extended the whole way 
across the track. Trees had been cut down 
by draymen, the leaves affording food for the 
oxen. There were several branches lying 
about The plaintiff did not further describe 
what was the immediate cause of the acci- 
dent The defendant had never explained 
the way in which it occurred. The defend- 
ant who said he was , experienced in 
driving, asserted he had gone at 
a moderate rate — not so fast as 
right mUes an hour ; that he had se- 
lected the left-hand track as the best 
He had driven along this part of 
the road freqnentiy. The tracks branched 
off at the top of a gentie incline 
near a littie valley; at the bottom. andM 
the opposite ascent commenced, two plongn 
furrows of the ordinary kind, a few inches 
deep^ had been drawn across the track. Xo 
crossing one the buggy was jolted ; the king- 
bolt by which the front wheels and fore ca]> 
riage are attached to the hind, broke, and 
the horses got away with the fore carriage 
and wheels. There was no other cause for 
the accident ; there was nothing across the 
track. There were logs lying about— no 
timber across the track. The buggy was ki 
good repair, had been remilarly examined, 
and the king-bolt was sound. The defendant 
himself was thrown underneath the plaintiff, 
and was stunned; he recovered oonsdons- 
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BMi btioie tlM plaintiif did, uid atoooe went 
to Willli'a italioD, and sent a hone and cart 
to lemore the plaintiff to Hopkine*hiU, where 
he was pioperly attended to. In addition 
to theee aoconnti of the aoddent^ there were 
▼ariona etatomenti depoeed to bf MTeral wit- 
nenee aa ha?ing heen made hjf the defend- 
ant Theae atatomenta were denied by the 
defendant Thna. aa renrda the horaea— 
bf one witneaa that the defendant aaid the 
hoFMa were very auiiited ; he never aoffered 
an/onelto drive tnem. Hewaa very often 
obliged to wind the reina over hia hand, that 
he miRht have power over them. By another, 
that he (the defendant) wonld never go out 
wiUi one of the horaea he had aerved falm the 
same trick before, and had mined the other 
horae besidea— that he had bolted and made 
the other hone to bolt too ; that the plaintiff 
and he were going ont when the horaea 
bolted, and the plaintiff waa in jared. Ajid by 
another, he (the defendant) aaid he coold 
acarcely drive theae horaea ; had told a boy in 
the carriage with him to be ready to jump 
oat ea he conld not manage them. And the 
defendant himaelf, in anawer to a qneation 
by the jury, aaid he dare not let theae honea 
aaUop. Aa regaida the caniage, that the de- 
fendant aaid he had to blame himaelf for what 
had occurred ; he had not examined the 
Tebicle. After the accident he discovered 
the defective atate of the king-bolt And to an- 
other witnera, that it waa neglect— the baggy 
waa not looked ta the king-bolt had broken. 
No qneationarisea reapecting the aecond count 
It related to an accident after the fint which 
hi4;>pened between Hopkina-hill and Streat- 
ham, when the plaintiff waa on hia way back 
vid Ballarat to Melbourne. It waa not aua- 
tahaed by the evidence, and the jury, by di- 
rection of the Judge, returned a verdict on it 
for the defendant They gave a verdict for 
the plaintiff on the fint count damagea 
£1,600, leave being leaerved to move to enter 
a nonaoit In purauanoe of that leave the 
preaent rule waa obtained. Two qneationa 
ariae in thia caae Waa there evidence of the 
promise laid in the fint count ; and if not waa 
thero evidence of auch negligence on the part 
of the defendant aa to render him anawerable. 
Hie promiae waa, in effect that in conaidera- 
tion of the plaintiff'a goins to WUlia'a atation, 
to paper the rooma, the defendant agreed to 
drive him there. It waa an offer by the defend- 
ant which, when once the plaintiff accepted it 
by getting into the carriage, became obliga- 
tory on the defendant Such an agreement 
might no doubt have been made, but in the 
preaent caae there ia no direct evidence of it 
whatever ; nor do the facta, in our opinion, 
auatain the inference which it ia aaid for the 
plaintiff ought to be drawn. Aa it appean 
to ua, the plaintiff waa unwilling to re- 
fuse a reqneat made by the person wha for 
the time being, waa in the position of his 
employer, but he was reluctant to be 
driven by the defendant; his heaitotion 
to go to the Atation aroae not ao much 
from any desire to avoid the perform- 
ance of a menial work as from a oonscious- 
neaa that hia agreeing to do ao necessarily 
involved bis being driven by the defendant 
The plaintiff did not wish to be driven by him, 
and did not wish to tell him sa Pressure of 
aome kind induced the plaintiff to assent 
He agreed to go to Willis's stetion aa 
a voluntery act on hia part ; but ^ ao 
iu from the drive being the conaideration 
which moved him to accept the defendant'a 
offer, it waa that which he desired 



to avoid. We think we should be doing 
violenoe to the plain and obviooa 
meaning of the evidence if we held 
that the inference aa auggeated for the 
plaintiff waa legitimately dedudble ; indeed 
the oontrary opinion waa not ao much 
preaaed, the plaintiff alleging there waa evi- 
dence to auatain the fint count, even if no 
proof had been adduced of profit or reward 
to the defendant; the principal qneatiou both 
at the trial and the argument being, whether 
the defendant had been guilty of any negli- 
gence whatever ? We aaaume, therefore, it ia 
not in diaputo that the action may be main- 
tained if there waa evidence to sfo to the jurv 
that the defendant had not uaed the care and 
akill he waa bound to do aa a- bailee without 
profit or reward, and ahall proceed to con- 
aider the latter of the two qneationa above- 
mentioned. For the plaintiff, it waa con- 
tended that the propensities and temper of 
the horaea, the evidence of the plaintiii aa to 
the cause of the accident the circumstoncea 
attendant on ito occurrence, and the admis- 
aiona of the defendant all formed a caae on 
which a Jury alone could pronounce. For 
the defendant^ Uiat the plaintiff had not 
aabatantiated hii own caae that it mat 
be proved by him. and proved affirma- 
tively, not inferantiaUy, that the fracture 
of the king-bolt waa a mere aoddent againat 
which the defendant waa not bound to pro- 
vide, and that tiieie waa no proof the horaea 
were not dealt with aa the heoeaaitiea of 
the caae required. The qneation of the 
amount of care and akill a gratuitoua agant 
or bailee may, under different circumatancea, 
be required to beatow, haa within the laat few 
yean been fully oonaidered by the eourto at 
Weatminater. Tlie following prindplea have 
we think, been recojsniaed :~A peraon who 
undertakea to provide for the conveyance of 
another, althouah he doea ao gratuitoualy, ia 
bound to exenaae due and reaaonable care. 
An unpaid agent ia bound to uae auch 
akill aa it haa oeen ahown he poaaesses, and 
ia guilty of calpaUe negligence if he do not 
Mere proof of an aoddent doea not in all 
caaea throw upon a defendant the burden of 
ahowing the real cauae of the injury ^ then 
must be reaaonable evidence of negligence ; 
but where the thing, being under the manage- 
ment of the defendant the acddent ia aiich 
aa in the ordinary courae doea not happen if 
^those who have the management use proper 
care, it affords reasonable ^vidence^ in the 
absence of explanation, that the acddent 
arose from want of care. 8eoU v, London 
Dock Oompanp, 3 Hurls, and Colt 601. . Ac- 
cording to the evidence for the plaintiff, the 
defendant poaaeaaed sufficient skill as a cha- 
rioteer ; the road on which he was driving 
E resented no peculiar difficulties ; one of the 
orseshad bolted with him, or served him a 
tridc on a previous occasion ; both persons in 
the carriage were thrown out with vio- 
lence, not in the direction in which 
the carriage waa being driven, but two 
yarda on the left the defendant although 
driving andntting on the right having, ao-' 
cording to hia own atateroent to the plaintiff, 
been thrown alao to the left end underneath 
the plaintiff. There waa no evidence that 
the carriage waa upset and the caae put for- 
ward by the defendant ahowa it coald not 
well have been, aa the mere fracture of the 
king-bolt and withdrawal of the fore-carnage 
wuold not without aome other canae have 
overturned the body and hind wheela. The 
body would merely have fallen forward. It 
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was oontended for Uie d«iiiMlaiil that negli 

gnoa muit be piOTad aillnBfttiTely, not in- 
lentiAlly. If it it thenbv meuit thai Um 
idaintiff iibomid to prove his ceae^ and that 
negligence ii not to be pieeamed, we folly 
concur with the nropoeition ; bat it can 
acaicely be maintetned that negUaenoe may 
not, as well as any other faet^ be shown 
either by loesamptiYe or direct proof. Thus, 
in Uie present case there may hare been 
no dlreet CTidence that the carriage was 
driyen so as to catch the wheel in the tree^ 
bat the hind wheels are foond by the plain* 
tiff, as soon as he recoven, arrested m it^ 
so we nnderstand the cTidence of the plain- 
tiff, and so we are informed it was apparently 
leceiTcd at the triaL The carriage most have 
been p r o ceeding at aruid rate to aecoont 
for the Tiolence of the fell of both plaintiff 
and defendant : no reason was suggested lor 
their haTing nllen on one side from a 
carriage which was not apset The mere 
fractare of the bolt ooald scarcely have pro- 
dnoed such an effect^ unless it was also 
accompanied by some sadden arrest of the 
back part of the carriage, or one of the hind 
wheels. Tlie witness for the plaintiff was not 
croes-ezamined on any of these pointB. Na 
explanation was given by the defendant be- 
fore the trial of the caose of the accident The 
Jory are not to infer negligence, or to accept 
the acddent per m, as any evidence of it 
Bat thev may act on drcamstantial evidence^ 
and if they «re satisfied with the proofs, may 
find that the wheel which was evident^ 
stopped had been driven, or the defendant 
had allowed it to be drawn, against the tree. 
If eo, there was evidence to go to them, for 
if the defendant did not exerdse the skill he 
poesessed, he might have been foand gailty 
of calpable neillgenoe. It is nrged that 
the same evidence which is reqaired 
in cases of negligence would sufllce to 
convict a person accused of manslaughter. 
That proposition has not been generally 
accepted. It was questioned in Hammaek v. 
White, 11 Com. B.N.8. 607. per WUles J. It is 
after all little more than an attempt to prove 
idem per Hem. and leaves untouched the real 
difficulty of whether in each instance there is 
or is notevidence of culpable neiMponce. We 
think the plaintiff launched a nrlmd facie 
case against the defendant, and that a judge 
ought not to have stopped iti invdviog as it 

illd the deduction of inferences of &et-41ia 
peculiar province of a jury. It was for tha 
defendant to explain or rebut that case. 
It was met by counter testimony, the de- 
fendant himself being the sole witness. Ha 
states in effect that ne was well acquainted 
with the road, that he was driving along it in 
a sound carriage drawn b^ horses which he had 
been in the habit of driving for several yean^ 
and hf a iolt in passing across a plough furrow 
the kmg-Dolt was broken, and the horses got 
awsJ^ as described by the plaintiff. The jolt 
and nactureof the bolt were the sole cause of 
the accident : there was no timber in tha 
way. We think that the rate at which the 
carriage was being driven, the depth of the 
plough farrow, Uie state of theground, whether 
hsjrd or soft, the position of both passengers 
and of the carriage immtsdiately after the acci- 
dent and all the other facts which render 
it probable or improbable that the accident 
could have happened in the way described for 
the defendant as well as the improbabiliy 
that a person in th j position of the defendant 
would not for his own sake have used all the 
skill he possessed, and taken dae care of him- 



self, were all matters for the consideration of 
the Jury, in determining which of two ajH 
panntly conflicting versions they would 
accept If that given for the defendant^ thef 
ought to have returned a VMdict for him ; 
if that for the plaintiff, the case made fcT 
him. instead of being explained away, 
was rendered even stronger by the ei^ 
deace offered for the defendant It is right 
to notice a point which it may be sup- 
posed arises in the evidence, though it waa 
not pat forward in support of the rule. Tha 
plain tiff entertained objectioiu to the defend- 
ant's mode of driving, and yet voluntarily aa- 
oompanied him on thtsoccanon. The plaintiira 
having done so, however, cannot abeolve tha 
defendant from the obligation on his part to 
azenise skill and observe proper caation. 
The plaintiff, unacoostomed to this descrip- 
tion of exerdse, may have had an objection 
to rapid driving, but he did nothing in oar 
opinion, amounting to a consent to incur any 
nsk, or to render the maxim of vokttA ntmJU 
h^wrla applicable to him. We think that^ 
regarding the whole case, as wtsll that for tha 
defendant as for the plaintiff, certain facts 
have been proved from wiuch inference! 
might.legitimately have been deduced, thai 
there was in this wa^r evidence to justify a 
verdict either for plaintiff or defendant^ a^ 
cording as the version for the one or tha 
other was accepted— that it was for tiie Jury 
not the Court to determine which premiseik 
they would accept and then deduce there- 
from the proper inferences, or decline to draw 
any ; and that we ought neither to witiidraw 
such a case altogether from the jurjr, nor, as 
there was evidence on both sides, disturb tha 
oondusions at which th«y have arrived. Tha 
rale nasi will be diMharged. The record as 
suggested at the trial may be amended. Rule 
discharged 



Mr. Justice Wiluams delivered tha follow- 
ing judgment :-- 



As to the insufficiency of the evidence to 
support the promise laid in the first count I 
entirely sgree with the other memben of ttia 
Court But as to whether the defendant haa 
been guilty of actionable negli^nce or not I 
have^ after the best consideration I can give 
itk been forced to the condusion that the de- 
fendant is entitied to our judgment on this 
ground as well as on the other. According 
to my reading of the judge's notes, I take the 
evidence of the plaintiff to be equally con- 
sistent with the absence as with the existence 
of neriigence in the defendant The carrian 
would appear to have been sound and sum- 
dent for the journey, although, as Mr. Smith 
stotes. the defendant took blame to himself 
for not having examined it before he 
started. Thenorses, though fresh and 
spirited, and one of them in the habit of 
bolting occasionally, were quite capable of 
being managed by the defendant who had 
driven them, as he says, for the last five yeara 
The plaintiff did not object to this mode of 
conveyance, and certainly not to the pace^ or 
management On a sudden, without warning 
or apparent cause, the plaintiff was thrown 
out about Iwoyards on the left-hand side of 
the buggy. The defendant says he had 
repeatedly driven the plaintiff with these 
horses, that he had been oonstantiv driving 
the horses for the last five years, the bu^fgy 
had been in constant use, that he was driving 
slower than seven or eight miles an hour— ^ 
horsee were trotting at . the time of the 
acddent There was a htUe valley, and aa 
they weie rising the hill there weie two 
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pUnii^ fuvowi— when the whedi fol into the 
BlooEh furrow tho Iraggj jolted ina the king- 
bolt broken and tfaef were both thrown out of 
the bngsj, end it would eeem the defendant 
wae thrown nndemeeth the iiU^Uff. For 
•ome little time the defendant, ai well ae 
the niaintiir, remained inaenaible. The 
defendant fint reooTored, and he then 
deecribes what he law and to what he attri- 
Imted the accident The plaintiff wae lying 
on the ground inaeniible : there were logi 
lying abont the nonnd ; there wat nothing 
aerofs the road ; the boi^ wae lonnd ; the 
hole waa the only canae of the accident ; no 
timber acrose the road ; it ii a coach road ; 
did not npiet ; the king-bolt broke, and we 
fell oat of the baggj. The plaintiff aajs: 
" When I came to my lenaet the fore wheelf of 
the boggy and the honei were gone: the 
back part was left: defendant was doing 
something to the boggy; he said he fefl 



vnder me : do not know how he coold haye 
fallen onder me. There was a branch of a 
tree across the road, and the hind wheels of 
the boggy had evidently been stopped at this 
tree. I coold not see whether the tree extended 
the whole way across the road*; the bollock- 
drivers had cot down trees for feed. This 
was a side track. There was a main branch 
more distinct than this.'* So, according to the 
eridence, we hare a soond carriage, manage- 
able horses, and competent skiU. Then how 
was the plaintiff thrown oot of the carriage 
by the negligence of the defendant ? It maybe 
said that the branch of the tree immediately 
before the hind part of the carriage jostifiee 
the oondosion that the defendant was at- 
tempting to drive OTer the branch, got the 
fore wheels over, bat coold not socoeed with 
the hind wheels, the necessary impetos and 
the sodden jerk broke the king-bolt and so 
caosed the accident; that the poMtionin which 
the plaintiff and defendant were thrown cor- 
roborates this view, and left soffident pre- 
somptive evidence for the jory to find on. 
Bot the plaintiff is not entitled to socceed 
unless there be aiBrmative proof of negli- 
gence on the part of the defendant It is 
weU said by Mr. Jostioe Williams in Toomey 
9, Th€ London, BrighUm, and Souih Boitem 
Oooft J^wy Company, 3 C. B. N. 8., 146 ; 
27 L. J. C. P., 89. "It is not enoogli 
to sa^ that there was some evidence—a mere 
sormise that there may have been negligence 
on the IMtft of the defendant clearly woold 
not justify the jodge in leaving the case to the 
jory. There most be evidence open which 
the jory might reasonably and properly oon- 
dode that there was negligence.'' Again, 
Baron BramweU says, in Oortman v. The 
Mattmi OowUies BaUway 4 H. & N., 785 ; 
29 h. J. exch., 91— '^ The very vagoe 
use of the term 'nMUgence' has led to 

"i??? /¥*• PP^ »'^ to the Jory in 
which I have been otterly onable to find 
UkB existence of any legal doty or any evi- 
dence of a breach of it" The principles 
laid down in the varioos authorities enu- 
merated in the jodgment of the Coort 
are dear ; and applying thoee prindples 
to ^e case before os, the qoestion is. 
whether we can see open the notee of 
the learned jodge any evidence of negli- 
gence on the pan of the defendant I 
can see nothing to show that the defendant 
was onskilfoL reckless, or careless. There is 
nothing which satisfies my mind affirmativdy 
that the defendant by negligence caosed the 
acddent The podtion of the hind wheels as 
seen after the acddent affords no soffident 



presomption to find on. At the most it in- 
vites a mere conjoctore, and may. nodoobt 
lead a suspicions mind to surmise that the 
defendant was rec^leesly driving over the 
branch, or cardesdv against a stump, although 
nobody says he did so, and the defendant 
says he did not hut that the furrow was the 
cause of the king-bolt breaking and of the 
acddent That the king-bolt breaking is of 
itself suffident to ndse a presumption of 
neglieence in the owner (see Temideton v. 
Hayden, 12 C. B., 507) wiU not I think, be 
contended. I am therefore of opinion that 
there was no sufficient or proper proof here : 
that the acddent itself constituted no prvmA 
fade case of negligence ; conseqoentiy, .no 
evidence at the hands of the defendant was 
repaired, and that the role to enter a non- 
aut shoold be made absolote. 

The jodgment of the Privy Coondl is as 
follows : — 

The question to be determined in this 
appeal is, whether there was any evidence to 
go to the iory of the appellant having been 
jgoilty of that degree of negligence for which, 
onder all the drcomstanoes of the case, he 
was reepondble? The following are the ma- 
terial ttota proved at the trial:— The re- 
spondent who is a decorator and ornamental 
gardener, had entered into an agreement 
with the appellant to serve him at m rate of 
£900 a year for three years, in laying oot his 
gardens at his residence at Hopkins-hilL On 
the day of the acddent the appellant asked 
the respondent togo to a place called Willis 
Station, which bdonged to the appellant to 
paper some rooms for him, and he propoeed to 
drive him there in his boggy. The respondent 
in his evidence, stated that after making 
many objections, he consented to go ; that his 
objections to accompany the appellant were 
with reference to his mode of driving ; that 
he made excosee, bot did not like telling him 
what his real motive for refosing was. The 
appellant in his evidence, said that the re- 
spondent ref osed to accompany him to WilUs 
Station because the morning was wet The 
acddent luuppened within a mile of Willis 
Station. The respondent described the 
buggy as old ami rusty, and one that 
he would not have been seen in near 
town, and the horses as a very sK»rited 
pair, and he stated that the appellant 
whipped up the horses to make them gallop, 
and that at the time of the acddent they 
were going very fast hut he could not say 
they were galloping. When they came to a 
spot where there were three tracks, the ap- 
pellant took the one on the left and the 
respondent was suddenly tiirown out about 
two yards on the left-hand side of the buggy. 
When he came to himself he found that the 
horses and the fore-wheels of the busgy were 
gone ; that there was the branch oi a tree 
across the road, whether the whole way across 
he could not say, and that the hind wheels 
had stopped at this branch. This is the whole 
acconnt which the respondent is able to give 
of the acddent b^ which he certainly re- 
cdved verjr serious injuries. Before connder- 
ing the evidence to prove negligence on the 
part of the appellant it will be proper to 
determine for what degree of negligence he it 
respondble. It is admitted that he was not 
carrying the respondent for profit in tiie 
ordinary meaning of that term, but Mr. Mel- 
lish argued that as the respondent was going 
to Willis Station on the appellant's business, 
and for his benefit he most be taken to have 
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oonincted for a greator degrae of akHl and 
ctxo than woidd be reqnized fkom a ponon 
who waa driviiif another gratuitonely. Bat 
their lordahips eannol adopfc thla yiew. The 
ident wai not obligea to go with the ^ip- 
it. bat might have found his wav to 
^illif Station in lome other manner, and the 
case amonnti to no more than thii, that the 
xeepondent haTing agreed to paner the rooma 
at the station, the appellant onered to dxire 
him there^ whicn imposed no higher dutf 
upon him than in the case sogaested during 
the argnment, of a person oif enng another a 
seat in a caniage which he is driTing, who 
certainly, if liable at all for an accident after- 
wards oociuring, could only be so for nei^- 
gence of a gross description. Is there, then, 
an^ OTidence of the appellant haring been 
gmlty of gross negligence— a term which is 
soffidentlf (J^icripBTe of the degree of negli- 
gence which 1- ndiirs a person poforminc a 
natnitons set > ice for another responsiUet 
There is no «%idence at all of the mode in 
which the accident took place. It is probable 
that it might haye been occasioned by mn* 
ning against the branch of the tree which is 
desaibedby the respondent as lying upon 
the road ; bat no farther description is given 
by the respondent of the acddent than the 
fact of its occarrence, and the place where it 
occaned. The cooncil for the respondent 
contended that a case of pHmd facie negli- 
gence being shown, the appellant was called 
npon to reflerehioiself from it. and they cited 
the case of SeoU v. the Landtm €mi 8L 
Katheruie's Dock Companp. where it was 
held that "in an action for personal in- 
jury cansed by the alleged neglect of 
the defendant the plaintin most addoce 
reasonable eWdence of negligence to war- 
irant the judge in leaving the case to the 
jury, but that where the thing is shown to 
be under the management of the defendant 
or his servant^ and the accidents is such as in 
the ordinary course of things does not hap- 
pen, if those who haye the management use 
proper care, it affords reasonable eyidence in 
the absence of explanation by the defendant 
that the accident arose from want of care. 
Now, that was a case in which the negligence 
proyed was that the plaintiff, who was an 
officer of the Customs, whilst in the diiC 
ehuseof his duty, was passing in front of a 
warehouse in the dock, and six bags of sugar 
fell upon him. Undoubtedly in that case 
there was the stronge st pHrndfacU pva* 
sumption of negUgenceu because it is not in 
the ordinary course of things that loaded bafi 
should fall out of a warehouse on a person 
below. Bat this case is yeir different 
There is nothing more ususl Uian for 
accidents to happen in driying without any 
want of care or skill on the part of the driver, 
and therefore no primd facie prssumption ci 
negligence having been raised, tiieir lord- 
ships think that it was necessary for the 
pUuntiff in the esse the respondent— to give 
affirmative evidence of there bdng gross 
negligence on the part of the appellant occa- 
sioning the accident The respondent en- 
deavoured to prove this degree of negligence 
on the part of the appellant by means <n ad- 
missions made by the appellant to two 
witnesses. The first of them. Smith, 
a nurseryman, said. "That nii^t" (that 
is the mght of the accident) "or the 
next momina, the defendant said that ho 
had to blame himself for what had occurred ; 
that he had not examined the vehicle; that 



after the accident he discovered the defectiva 
state of the kingbolt" And the same witness 
said that on another occasion, on his way to 
Willis Station, defendant said that he never 
would go out with one of the horses that 
he had served him the same trick before 
and had ruined the other horse besides. This 
witness, on being cross-examined, said the 
appellant said " ttie horse had bolted before 
on previous occasions— that he had bolted, 
and made the other horse bolt too.** The 
other witness, Margarstta Penr. said. "Tho 
defendant said it was nedect ; the haagj was 
not looked ta He sud the kingbolt had 
broken.** She also heard the defendant saj that 
he could scsffcely drive those horsesL and sha 
added that she had heard him tell ttie boy to 
be ready tojump out, as he could not man- 
age them, with regard to the proof of negli- 
gence by the admission of the appellant that 
he had not examined the vemde and dis* 
covered the defective state of the king-bolt| 
their lordships ars of opinion that this 
amounts to no proof whatever of negligenoa. 
It appears that the carriage was regularlf 
exammed bv a blacksmith every three 
months, and it is veiy unlikely that the 
amwUant before going out for a drive or 
using Uie buggy would examine very strictly 
and carefully what was its state with regard 
to its bolts and fastenings, or that ha 
could fairly be accused of negtigenca 
for not having done so. Then, as to 
the evidence of the appellant*s adminiona 
with respect to the horsee. Undoubtedly, if 
the accident had happened by reason of any 
of thoee circumstances to which the appellant 
spoke in his admissions to the witnesses, if 
tne horses had bolted, if they had become un- 
manageable, if they had been too much for 
him, and the accident could be referred to tho 
occurrence of any of these drcumstanoea 
there might have been a case made out against 
him. But so far from thli being proved, it 
appears from the respondent's eviaence, who 
had been driven with these horses by the an- 

SeUant before, that "On the road to Willia 
tation he did not observe anything unusual, 
exoept the appellant's whipping up the hcvsss^ 
as he said they were slngEish. And the 
respondent made no special complaint at 
the rate at which they were going, or of the 
vehide in which they were going, or of the 
horses.*' Under theee circumstances there 
rcMlly is no evidence whatever of any nedi- 
gence of any description on the part of the 
appellant The whole case against him is 
tibat in the course of driving to the Willia 
station, the horses and front wheels of the 
carriage separated from the hinder wheels^ 
possibly from coming in contact with the 
branch of the tree. But even that is men 
conjecture. But that the accident occurred 
from any negligence which would have ren- 
dered the appeUant liable is entirely destitute 
of proof. Their lordships aro very unwiUinc 
to mtorfera with the judgment of the learned 
judges who decided in this case that there 
was proof of neji^genoe sufficient to entitle 
the plaintiff to recover ; but they cannot 
help coming to the conclusion that the case 
ought to have been withdrawn from thejuif 
at the dose of the plaintiff's case, on tho 
ground that he had offered no evidence to 
establish a case of cross negligence against 
the defendant Under these circumstances^ 
their lordships will recommend Her Majesty 
to raverse toe judgment The costs will 
follow the usual course. 
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CHIEF COURT OF MINES. 
TauBSDAT, Mabob 8. 

(Before Ids Honoor Mr. Jnttice Mdletworth, 

Chief Judge.) 

BO0AIB8 ▼. BIOB. 

Sesidenee 8Ue—Unlaufid oecnpaiiai^ Breach 
of ByekuM-^uriidicUono/ Warden, 

A tpedal cam stated hf Mr. Warden Fos- 
ter from Welhalla. 

The casestated that " Henry Resales, of Wal* 
lialla, the holder of a mlner^s right, sought to 
have Kdvrard Rio^ of WalhaUa aforesaid, his 
eenrants, imidements^ goods and chattels, re- 
moTed forthwith from a piece of Grown lands 
alleged to be nnlawf ally occupied by the said 
Edward Rice: and also sought to recover 
from the said Edward Rice the snm of £6 as 
damages, the description of the said land, 
the drcamstances of the said occupation. 



.^ tiM Murlienlais of the said damagea 

Mng eei forth and contained in the war- 
den's sammons to the said defendant 
The following facts were either proved or ad- 
mitted on both sides :— That on the 15th 
September, 1860^ the complainant becamcb 
and from that time to the present has oon- 
tinved to be, the lawful owner and occupier 
of a residence site. That on the 1st Septem- 
ber, 1869, one Michael Ennjght registcff^ 
liimself in the books of the mining registrar 
at WalhaUa aforesaid, as the holder of a biui- 
ness site, being the land the subject matter of 
dispute in the said complaint That on the 
8th September, 1869, a transfer of the said 
business site of the said Michael Enright 
to the said Edward Rice was aigned and regis- 
tered in the mining registrar's books at 
Walhalla. That the said Edward Rice 
has, since such transfer to him of 
the said business site, placed thereon cer- 
tain building materials consistinff of timber. 
That every portion of the said piece of 
Crown land or business site of the said 
Edward Rice is either within 33ft of the 
centre of the main road, WalhaUa, or within 
lOft of the aforesaid reudeuce site of the said 
Henry Resales. It was contended for the 
complainant that the facts before redted dis- 
closed the contravention and violation on the 
part of the said defendant of l»e-law No. 36^ 
of the bye-lawi of the Gippe Land miuing 

distiietk dated the 16th day of June, 1869, 
and pnblished in the Victorian Oo9emment 
Qaube of 9th July, 1889 Jas amended in the 
Victorian OoseniiiiefU Ofmtte of the 10th 
September 1809). and that the complainant 
was right in seeking relief in the form con« 
tainedin the aforesaid warden's summons. 
It was contended for the def^dant (contra) 
that the complainant was wrong in seeking 
relief in the form contained in the said last* 
mentioned summons, that the defendant had 
not as alleged in said summons unlawfully 
trespassed upon, occupied, or interfered with 
the said piece or portion of Crown lands ; that 
as the said Henry Roeales was not in occu- 
pation of said land, he could not sue for tres- 
pass or damages ; and that if the defendant 
had infringed the said bye-law the only pro- 
per mode of proceduro was for a nenalty 
under the 237tb section of the act. No. 29L 
I ruled that the said complainant had pro- 
ceeded wrongly, and that the <mly proper 
.modeof procedunwas for a penalty under 
the said Z37th section." 

The summons issued by Resales, manager 
of the Walhalla Gold-mining Company, 
against Rice, stated the foUowing ground of 
complaint :^" For that you did on the 8di 
of September, 1869, and since that time do 
now, unlawf nUy trespsM upon, occupy, and 
intenero with a certain pieos of Crown lands 
described in transfer No. 2;721 in the rsgister 
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books ci Um mining*niittcar »! WaUialla^ m 
ftlMialiioM dla Na %714 in Mid mktor. 
wliidipieoe of land ItewwIofMid adjoin- 
ing the raridflnce dte of and oocapiad bf Um 
oompiainant^ and bf which complaint the 
aaid complainant aeeks to have von. j 
•erranti, implement^ aoodi, and oiati _ 
lemoTcd," Ac, at stated in the iMcial oaie. 

Mr. HoiAOTD. on behalf of Rotale^ con- 
tended that the magbtrate'e decision was 
eiT on eoiia. The bfo-Iawi piOTided that no 
bnsinen lite Bhdnld be taken npwithfai 10ft 
Off any other bodnets site or leiidenoe areti 
oir within 38ft of aroad, and it was admitted 
that the defendant's bnriness dte was taken 
np in Tiolation of that bgre-law. He submit- 
ted that the tnmsfer bf Enright to Rice was 
invalid. The Uth section of the Mining 
Statnte^ m. reqvirad that transfers should 
be elfeeted in a certain mj, name! j. bf the 
transferror ezpreidng *'his desire to do so in 
writing under his hand endorssd on the said 
licence, and signed bf him in the presence of 
and attsstedbfv warden or justi€e.'' In this 
instance that providon did not appear to Imto 
been ooipplied with. Rice was theiefore 
a trsspamer againKt somebbdf . But it was 
said nr the defendant that the course taken 
bf plaintiff to obtain rsdrsss was an improper 
one— that the complainant ou|^t to proceed 
undersea 237 of the Mining Statute, which 
pfOTided that anf perMn infringing a bfe- 
law was liable to a poialtf of £10. But sec. 
243 enacted that notwithstanding the re- 
cotrerr of anf penalty under the ac^ anf per- 
eon should be entiued to enforce anf avil 
remedf to whidi he had a right Tlie com- 
plainant had a right under the bfe-law as 
against all the world to a right to 10 dear 

Hanft 



feet from his residence ama. If anvthiikg 
done in contrarention of the bfe-law, it was 
an injurf of which he could complain before 
the Court of Mines or a warden. The com- 
plainant was rather unfortunate in using the 
term "trsspass." It was rather a nuisance 
than a trespass, and penalty would be no use in 
this case ; the mily praotinl rednsss was that 
which the plaintiff sought 

Mr. J. W. Stxpbin, for the defendant sub- 
mitted that the complainant's remedy was 
not by plaint- in this way. The Gourt of 
Mines had jurisdiction only in cases cog- 
nimble by courts of law or equity, and this 
was not a class of suit cognisable Inr such 
courts. No doubt the defendant's title was 
bad as against the Crown, and the Crown 
might turn him out of possesdon, or a com- 
mon informer might sue for the penalty, and 
for all be know the penalty might oe re- 
cofored for eyeiy day the defendant was In 



The case wasaigued on Febraaiy 21. 

His HoNOUBsaid: The complainant^ Mr. 
Roealei^ on September 16^ 1865^ was duly legis- 
tered*^ for a leddence dte, near a road, 
under the act 32. and Beechworth hm^ 
Uws, gaaetted April 2, 1363, by whiA 
It was proTided that no person should 
occupy a badness or residence dte, any 
porUon of which was within 30ft of tha 
centre of a road or thoroughfare, or within 
10ft of any dte previously occupied. Rosalea 
has remained dnce in possession. The Mining 
Statute was afterwards passed and the place 
assigned to the Qtm Land district end 
a fave-Iaw for that district passed (gasetted 
July 9, 1369) dmilar to the former, except 
that the prohibited distance from the centra 
of rosd is 33ft On the 1st September, 136^ 
a person took up, and was registered for. 4 



all of It bdng within 30ft of the road, imd 
much of it within 10ft of Rosalee*. Thia 
penon asdgoed to the defendant Mr. Rios^ 
and the plaint before the warden sought iw- 
drem for the inconvenlenoe occasioned to 
the complainant by the defendant's oocn- 

whether the plaintiff bed any redrsss ex- 
cept by enforcing penalties for breach of 
the bye-law, and whether his j^aint truly 
and properiy stated his cassi The warden 
ruled that the complainant had proceeded 
wrongly, and that the only proper mode of 
procedure was for a penalty, and asks me 
whether the said ruling was correct In pdnt 
of law. It has been argued before me that 
the warden had no junsdletlon under the 
Mining Act The warden's jurisdiction la 

SDerally dyen by reference to that of the 
itrkt Judge under section 101, and the 
only suodiyisions of that seetmn which 
could be held applicable are Nee. 1 and 
3L But the first seems to me confined 
to cases in which two persons are litigatliig 
for the right to the same land, &e, which 
they both daim. The third subdirision Is 
conoendDg any encroachment or treepam 
upon any land, fta, of which land, fta, any 
person shdl claim to. be entitled to be In toe 
occupation, Ac., for mining purpoees, and 
concerning any unlawful interference there- 
with or injury thereto, wiiich would I think, 
be applicable if the comp.ainant held his dte 
for mining purposes. Bv; the definition of 
mining purposes, both iii Na 32 and Na 
ttL do not include reddenccb though la 
htm the holder of a. mhier^e right Is 
made entitled to a red< ence. I therefore 
thmk that the holder of a reridence dte baa 
no redren under that 3rd subdiyliion. The 
warden is given a iorisdiction nnder Section 
177 for land dalmea for reddence or buriness 
under a budness licence, but that ii restricted, 
as in section 101, subsection 1, to caees in 
which the litigants daim the same land, and 
I think relates only to dtes for businees and 
reddence under section 9 ; for reddence dtee 
under miner's rights would come under see- 
tion 101. BubdiviMon L On the whole I shall, 
I think, suffideiitlf answer th« query for the 
warden's purposes by suing that the warden 
had no jorieqiction under the 177th sectioii 
of the Mining Statute In the subject of dis- 
pute between the parties. 

O'SULUVAH ▼. THS 1IT8TIRI0U8 QUABTI- 
IflNINO COMPAHT. 

AbamUmmaU—Far/eltMire'' Tribmien-^ 
Noiiee to JMJemkmtB. 

This was a spedal case from Mr.Akehurst 
the warden at Alexandra, and was argued on 
February 2L 

Mr. Bnnnf for the appdlant; no appear- 
ance for respondent 

The special case stated that a summona 
was issued on the 2Ut October, 1809^ bf I>eiiiB 
0*SuUiyan against the Mfsterious Quarta- 
miniiig Companf, ta obtain a declaration of 
fori dtnre against the defendants, and for an 
Older to give the plaintiff dx amalgamated 
claims at Alexandra. 

The case went on to say~"The corn- 
pany, on the 8th of July, 1369, obtained 
a suspendon based on a aedaration made 
by John Branch, deecriUng himsdf as m*-. 
nager of the Mysterious Gold-mhdng Con* 
pany (Redstered), setting forth as reasona 
Mnflnx of water, and for the procuring and 
ereotlDg of maohineiy,' and did not vea 
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work after the ezpizatloii of ttio nid smpen- 
•ioD. The defeiuUnt compeny pot in tn 
•creement dated the 5th May, 1800^ made 
Mtween the Mysterioua Gold-miiiiiig Com- 
pany (Begbfeered) and certain persona lor the 
working of the croiind on trihote for aix 
months from the aate of the agreement The 
trihoters gave vp the tribate with the know- 
ledae of the defendant company prior to the 
said 8th July, and the company obtained the 
permission to suspend above-mentioned. No 
notice under the 44tu bye-law, schedule S 
(which came into force on the 17th Jnly, 1860) 
was served on the defendant company. It 
was proved for the defendants by the said 
John Branch that he was the mansger of the 
defendant company— the Mysterious Qaaru 
Gold-mining Company (Registered) ; that he 
was not the mansger of any company called 
the Mysterious Gold-mining Company (Regis- 
tered) ; that it was mere oversight, or error, 
on the part of him, the said mansger, omit- 
ting the word * qnartz' in describing the com- 
pany both in the tribate agreement and in 
suspending the ground ; and that the directors* 
names signed to the tribate agreement were 
the names and signatures of directors of the 
said Mysterious Quartz Oold-miiiing Com- 
pany (Regiitered) ; bat it also appeared that 
the said sgreement was sealed with a seal 
hearing the words, ' Mysterious Gold- mining 
Company (Registered).' The defendant com- 
pany also proved and urged, in bar to the 
8 resent proceeding, that on the 1st day of 
eptember, 1869. a complaint by one Enkine 
against the defendant company, to enforce a 
forfeiture on other grounds, had been heard 
and dismissed bv me ; that Erskine had ap- 
pealed to the Court of Mines, and that, on 
the first day of hearing of this present 
proceeding, Erskine's appeal had not yet 
been heard by the Court of Mines. I 
postponed the further hearing of the 
present complaint until the 17th of No- 
Tember last^ and n the meantime Erskine's 
appeal was hearl by the Court, of Mines 
anddismimed. leing in doubts I reserved 
and do hereby sta^e this special case. The 

Suestions respectfully submitted are :— 1. Is 
be so-called tribute agreement valid by way of 
answer to this proceeding, having been drawn 
hi another name than that of the defendant 
company, and a seal bearing a diiferent name 
being used ? 2. Did the facts of the tributers 
giving up the work and leaving the ground, 
and the company afterwards, instead of work- 
ing the gruund themselves applying for and 
obtaining the suspension, render it obliieatory 
on them to resume work after its ezpiratiou 
as provided in bye-law 37 ? 3. Did these facts, 
and the subsequent coming into operation of 
the 44th bye*law. render it necessary for the 
plaintiff to give the notice in schedule S prior 
to commencing this suit? 4. And lastly 
(should his Honour answer the foregoing 

auestions in favour of this complainant), is 
lie fact of the pendency of Erskine's com- 
plaint, as beforementioned, any answer to 
this proceeding?" 

His HoKOUK delivered the following judg- 
ment Special case from warden (AlexandnO* 
The defendant company held amalgamated 
quarts claims, Beechworth district On the 5th 
SUv, 1869,^ it entered into a sealed agreement 
with certain persons for working the ground 
on tribute for six months. In the description 
of the company in this agreement, as well as 
the seal attached to it the company was called 
"Mysterious Gold-mining Company (Regis- 
tered)," instead of " Mysterious Quartz Gold- 



mining Company (Registered);" buti before 
the 8tn July, the case savs, *' the tributers, 
with the knowledge of the defendant com- 
pany, gave up the tribute," which I under- 
stand to mean that the company consented to 
the tributers abandoning the agreement and 
afterwards neither party to the agreement 
requested the other to perform it On the 
8th July the manager obtained a three 
months' suspension o^del^ making a similar 
mistake as to the name ot the company, and 
the company did nothing during or at toe end 
of the sospension order. The 44th bye-law, 
gasetted June 25, 1869, provided " that the 
registered lawful owner of a tenement who 
has employed a person to represent him, or 
in connenon with such mming tenement 
either by contract)or on tribute^ shall not 
infeit any of us rights or interest 
through any neglect^ absence^ or omission of 
■och emp&p6, provided that such lawful 
owner shall have such mining tenement 
duly represented within seven days of service 
of a notice, schedule b, fta," threatening for- 
Isitnre. The summons for forfeiture by the 
eomplainant O'Snllivan was served October 
2I9 1869, without any previoos threatening 

notices. Another pensoii, named ]BrBkin& 
had on the 1st of September. 1869, niooeeded 
against the same company for forieitare on 
other grounds before the same warden, and 
his summons was dismissed, but ttnskine ap- 
pealed to the Court of Mines before 
the hearing of CSuUivan's summons. 
Erskine's appeal was aftisrwards dismissed. 
The queries from the warden to me are— 
1, Is the so-called tribute agreement valid 
by way of answer to this proceeding, havinc 
been drawn in another name than that of 
the defendant company, and a seal bearing 
a different name being used ? Answer— My 
answer to subsequent queries makes this, 1 
think, unimportant (Juery2, Did the facts 
of the tributers giving up the work, 
and leaving the ground and the com- 
pany afterwards, instead of working the 
Kroand themselves, applying for and obtain- 
ing the suspension, render it obligatory 
on them to resume work after its expira- 
tion as provided for in bye-law 37 ? 8, Did 
these facts and the subsequent coming 
into operation of the 44th bye-law render it 
necessary for the pliUntiif to give the notice 
in schedule 8 prior to commencing this suit ? 
To these two queries I infer from the case 
that the defendants consented to the tri- 
buters abandoning the agreement or at all 
events perfectly knew that there was no pro- 
spect of their executing it and never urged 
them to do so. If so, the forfeiture was not 
I think, through the neglec^ absence, or 
omission of the tributers within the meaning 
of the 44th bye-law so as to entitle the de- 
fendant to notice. I rather think that the 
suspension order, even if obtained in the pro- 
per name, would not operate by way of estoppel 
against the defendants' right to the notice, 
but think that it being obtained by the de- 
fendants' manager affords strong evidence of 
the defendants regarding the tributers' agree- 
ment as abandoned. Fourth query. — Is the 
fact of the pendency of Erskine's complaint 
as before mentioned any answer to this pro- 
ceeding ? Answer.— I think it has no bearing 
upon it 
Attorney :— Coster. 

EQUITY. 
(Before his Honour Mr. Justice Mdesworth.) 
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Monday, Fib. 7. 

vatioital bank y. clarkb. 
JBtjluiU^ls Mortage — InUrui. 

Thif suit came before the Court to be die- 
posed of on the Terdict of a jury on an imie 
aent for triaL The bunk daimed to be equi- 
table mortgagees of some land, the title deiedi 
of which were deposited with them by Mr. R. 
CHarke, now deceased, as secoritv for an OTor^ 
draft. The defence set up was that the deeds 
were left with the bank, not as secnritj but 
mereljr for safe custody, and some months 
ago this question was sent for trial before a 
jury, who found in favour of the bank. 

Mr. J. W. Stephxv and Mr. Holbotd, for 
the bank, asked for a decree for an account 
of the money due by Clarke to the bank, and 
for payment of the same within six months 
of the master's report^ with interest at 10 per 
cent; in default of payment, sale of the land. 

Mr. Wkbb, for daendant, objected to inte- 
rest being allowed at 10 per cent, as the bank 
had not^reyioualy asked for it. 

His Honour held that the bank was 
not entitled to the interest at the high 
rate now asked ; it was only entitled to the 
ordinary interest He made the following 
decree :—" Declare plaintiff entitled to be 
considered equitable mortgagee of the lands 
and premises in the ninth paragraph of the 
Mil mentioned, to secure the sum due to it by 

' lard Clarke, deceased, on his current 
rant (as distinguished from his second 
..«/«/Ount), on the 26th day of March. 1868^ and 
interest thereon at the rate of So for every 
l£100 by the year. Refer it to the master to 
kake an account of the sum due for the said 
jdebt up to the date of his xenprt, over and 
labove all payments, just creoits, and allow- 
ances, and also to ascertain and tax the 
plaintiff's costs of this suit including those of 
the issue at law, and of the account hereby 
directed. If the defendant nay the said 
plaintiff the said inindpal, interest, and 
casts ascertained as aforesaid, within six 
months of the master's reiKxrt let the plain- 
tiff release the said premiws of the said 
equitable mortgage^ and hand over the titie 
deeds thereof to the defendant In default of 
such payment direct that the said lands and 
premises, or a competent part thereof, be 
■old under tiie dixaction of the said master, 
and the lands sold be conveyed by the partlei 
to the miiehaser or pnrcihaseffi, and the pio- 
ceeda of the sale be mlied In payment of tho 
aum due to tho pUantiff lor principal. In- 
tereslk and oosta ; the Interest Induduic sab- 
aequent interest at the same rate, and tho 
surplus of the purehaae-moneyf if any, be paid 
to the defendttut liberty to apply. 

Solidtors :-MalIeson,Bnglandand Stewart: 
Palmer and Hedderwick. 

Thubbdat, Fbb. 21 
(Before his Honour Mr. Justice Molesworth.) 

RB HARK DOWLINGb 

Attaehmeni o/Admhuairaiarfornot^lnig 
InveiUory rtqwrtd bu Supreme C<mri Ruki, 

Rule fM callinf dn Philip Bowling, tho 
administrator of the real and personal estalo 
of Mark Dowlina; to show cause whv an at- 
tachment should not issue against him te 
not having, within three months of the grant 
of administration, filed an inventory of tho 
estate and effects of the deceased. There 
were two rules, one in regard to the teal, tho 



other the personal estate. 

Mr. Lawes moved the rule absolute, Mr. 
Webb showed cause. 

Mr. Wbbb mentioned that since the rulea 
were taken out the inventories had been filed. 
The applicants were rather predpitate In 
their proceeding having within a very short 
time after applying for the inventories moved 
the Court for the attachment 

Mr. Lawbs said the inventories had only 
been filed on the previous day, and timo 
ought to be given to examine them. Cev> 
taiiily the respondent ought to pay the costSL 

His Honour.— I have no doubt as to tho 
costs, and I think I should give you the timo 
you want I obaerve that the inventories are 
filed on affidavit Now, the rules were designed 
expressly to avoid the expense of affidavita. 
As to the notice the respondent has sworn to 
do a certain thing, and that is sufficient 
notice. 

It appeared that the inventory of tho 
personal estate only set out that whidi 
was recdved hw the administrator, and did 
not state that this comprised all the estate^ 
effects, and credits, and the rule regarding 
the personalty was therefore o/dered to stand 
over to have this altered. The inventory of 
the real estate was accepted as correct; and 
tho order made by the Court was rule abso- 
lutOi with costs ; disallow cause ; no attaoh* 
ment to issue. 

Solidtors :—Oodfrey; Plummer. 

MOLONT ▼. BFBNCB, 

JDimnitaal of BiUfor wami cf ProBeeuUoi^-- 
AffreemaUfor Oomfiromm, 

Mr. HoLBOTD moved to dismlH this bilL 
lor want of prosecution. 

Mr. A'Bbckbit opposed the applicatioiL 
The suit had reference to a dispute about a 
mining lease. The parties had agreed to a 
compromise in June, 1M9, by which the land 
was divided. The defenda nts were to recdve 
£75, and the bill was to be dismissed without 
costs. The compromise had been carried out 
so far as the land was concerned, but tho 
£75 was not paid, and in order to compd Its 
bdng paid, this application was made. Tho 
plaintiff filed affidavits setting out that there 
was a difficulty in obtaining the money, aa 
many persons were interested, and thev lived 
at long distances from each other. The de- 
fendants contended that they were entitied 
to have the bill dismined with costs, leaving 
it to plaintiff to take proceedings to enforce 
the compromise. Askew «. Miltinffton, 9 
Hare 66. 

His Honour.— I think the equities will be 
met by dismissing the bill, with coets not to 
exceed £75. Defendants to have the coets of 
tho motion. 

Solidtors: For Plaintiffs, Klingender, Chaia- 
^, andLiddle; for Defendant, McKean and 



Wbdnbbdat, March 28, 1870. 

bobbbxbov y. kuts. 

Trantfer ef Land SkUute^-CerttJUaie^ 
Advene PaaeeseUm^TemuU'iU^oUL 

Mr. Lawes for plaintiff ; Mr. J. W. Stephen 
and Mr. T. A'Beckett for the defendant. 

In April, 1866^ one James Western pur- 
chased from tho Crown two allotmenta at 
Steiglitiffe and on the following May he sold m 
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poilioiiof one allolaient to ItobntMo, Iml 



onvmiiM WM Azecated. In No?«mber, 
1M8, defendant (Keith) ened W«tem for 
^m 10k M.. tbe Mnoant of bilk of ex- 
•chanfle giTen Iv Weetem to him, and 
to Mcue which Keith held the titte-deedf of 
the aUotmenti in qneition. Weetem did not 
defsnd^ and indgment wai obtained againet 
him by defanlti and ezeentioii imed, under 
which defendant bonaht the land mn the 
aheiiff. The plaintiff attended at the eale 
and made known that he had aome claim 
to part of the allotment^ and gave the 
details of it to Keith. The sheriif 
eonveyed the land to Keith, who regittered 
the conveyance nnder the Trantfer of Land 
Statate. and wai now the " registeied pro- 
prietor" of the land. The plaintiff was not 
aware that a certificate of title was about to 
he inaed, and therefore coald not lodge a 
eaeeo^ and having no legal title, Keith 
hnmght an action of ejectment. Robertson 
eonsented to jndgment being signed in that 
action on condition that ezecation did not 
issue until the rights of the parties had been 
determined in equity, and this bill was filed 
lor an injunction to restrain further pro- 
ceedings in the ejectment action, and a de- 
claration that plaintiff was the owner of the 
land. Defendant, in his answer, admitted 
he had notice of plaintiff's daim before the 
certificate of title was innied,. but said that 
he had advanced the money to Western 
without any knowledge of the transactions 
with plaintiff, and submitted that plaintiff, 
if he received anv reliet should pay the costs 
of the suit and of the ejectment 

In the aigunient defendant's counsel con- 
tended that as Western was the registered pro- 
Eietor of the land, Keith in his dealings with 
m, and in the purchase from the sheriff, 
was not bound by the sale to the plaintiff, for 
ihe Transfer of Land Statute ezpresslv said 
that though fraud would vitiate a certificate, 
yet that mere notice of the claims of another 
did not amount to a fraud. Plaintiff con- 
tended that the dealings of Keith after he 
knew of plaintiff's daim, did amount to fraud 
•n his part, and also contended that as the 
act made a certificate subject to liahts arising 
out of adverse poesession, it was subject to the 
plaintiff's lights, who was in adverse pceaes- 
sion as against the defendant To this it was 
replied that by adverse poe scsri on was meant 
possession for such a time as would give the 
holder a titles and not mere occupMon for 
anything less than the statuUny period of 15 



For the plaintiff it was then urged that if 
the possession was not adverM, he was a 
tenant-at-will and entitled to me privileges 
of section 49. 

His HovouB read the foUowingJudgment :— 
The facts of this case are that m 1866, after 
the passing of Act 140, a Mr. Western pur- 
•chased land at a Crown land sale. After- 
wards, before the issue of the Crown grant 
he sold part of it to the plaintiff, Mr. Bobert- 
aon, for aprice (£33). half cash, half bUl, by 
agreement in writing. The plaintiff con- 
tinued on the land, and built at a cost of £70. 
He afterwards paid the bilL He ne^^ted to 
legirter his transfer with the icM^trar under 
No. 140, section 99. before the Crown grant 
to Western issued. Western sold another 
part to Mr. M*GonigaL The Act 301, 
Transfer of Land Statute^ was afterwards 
passed. The defendant BIr. Keith, le- 
oovered a judgment aoainst Western for 



IMIiOa. 9d., fasoed eieoat^on, and on Febm- 
anrOb 1809, the sheriff sold toKeith the right 
title, and interest if any. of Western in the 
land (except that sold to M'Gtonigal) and in 
adjoining land, for the sum of £ia The 
plaintiff at the sale protested and gave the 
most distinct notice to the defendant the 
sheriff, and persons present of his tide, but 
omitted to lodge a caveat against registration 
of transfer under Na 301, section 110. The 
sheriff executed a transfer to the defendant 
March 19, 1809 (rsdting that Western was 
registered as proprietor In fee simple), of the 
•estate and interest of Western as registeied 
proprietor, and on the same day the transfer 
was registered, and certificate of title issued 
to the defendant making him a proprietor 
nnder the act The defendant lelies upon 
the 47th, 49th, 60th, and 106th sections of 
Na 301 as giving him title. For the plaintiff 
it has been insisted, firstty, that the sale, 
because it was by a sheriff, did not defeat his. 
equitable right The 19 Via 19, section 146, 
authorised sale of " all interest to which 
the execution debtor was entitled in 
lands and real estates which he might 
According to the laws of Victoria, &ve 
disposed of by whidi (he sheriff could 
oonvey the legal estate of the debtor, and 
the same protection against equitable claims, 
as the debtor^s oonvsjance wmild give : that* 
is, free from equitable daims of which the 
purchaser had no notice. The act SQL sec. 
106. says that the transfer from the sheriff 
shall have the same effect as if made by the 
proinietor, that is, as if made by the proprietor 
nnder itsdf; an opposite intention is shown as 
to assignments to oflldal assignees in insol- 
vency—sea 107— who are to hold suUect 
to equitieabut enabled to sell disdbaiged of 
equities. This brin^i me to deal with the 
case as if Western had transferred to the de- 
fendant having similar notice of tiie plaintiff's 
claim. The 47th section makes a certificate 
conclusive evidence of titla The 49th says^ 
notwithstanding the existence of any estate 
which but for the act might be held to have 
priorihr, the proprietor of land under the open^ 
tion of the act shall hold the same subject to 
incumbrances notified in the register-book, 
but free from all other incumbrances (which 
by interpretation clause indudesestatesi. But 
as to this there are several exceptions ; first in 
caseof fraud. Now, to interpret fraud, the oOih 
section say% ''except in case of fraud," and 
goes on to sav that no person taking a transfer 
from a proprietor shall be affected by notice, 
actual or constructive, of any trust or nnie- 
gtstered interest and the knowledge that any 
such trust or unregistered interest is in ex- 
istence shall not of itself be imputed as 
fraud. This explanation shows that the ad- 
vantage gained by the present defendant 
should not be regarded as fraud. I should 
instance, as to what might be deemed fraud 
under the act collusion between proprietor, 
vendor, and vendee to defeat an equitable 
interest or means taken by tiie vendee to 
induce a person having equitable interests 
not to enforce his right or lodge a caveat 
The defendant hereis not charged with having 
done anything of this dass to gain priority. 
Passing now to other exceptional provisions, 
section 49 says— "That the land included in 
any certificate shall be deemed to be subject 
&a, to any' rights subsisting under any 
ad vcTM possession of such hma, and to any 
public rights of way, &a, acquired bv enjoy- 
ment or user, fta ; and also^ when the poe- 
session is hot adverse to the interest of any 
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■erant of Uw Und, notwlthMudlM tlw Mme 
iM|ioatiT«ljnMviiotlMiMd*llyiuitifleduiR- 
MunbiMtM* ott mch eeitlaMtoM InMranant. " 
TIm flnt of Ui«N proriilaDa wm pnb«blr 
tiita«dnoed In maid to tba U jpun KUdu 
of UmltetiotM, iMt 4oM wrt nfer to ii The 
MovUon doM not Hve all tl|ht( of penoot 
In advMM priMBMloa, bat m*m iViti under 
pgwewion that I^ Mtlvcd fiou poMMdon. 
Thit is fratiflad b7 the oUbm tndndini ewe- 
nenti aoqnind by omi. Tba aeeond axoap- 
tional prnvMou nlataa to tlw intanrt (rfaar 
tenant of the land— tbat it. I tblnk, aU !»• 
tanati^ not nrarclj the tenant intereMa. The 
entln daata aaama Intended to provido 
to* an caaea of tumemioo, dlrtinfoMiinn 
manli adveraa poaNMion and tMiatur- 
Aa to lenanla In the otdlnaiT««aae of the 
woid. it U to be ofaeerved that the act onablai 
thoaa bavinf more than 10 jean to bring 
"■-'- ' ■■— ■*■> met, bat nonhere. 



Inonoibranois. RaMtnlni to the cUoi^ It 
■light beoonrended that the taTing ot ad< 
WHO poiKirioQ raeana taring righti nnder 
tbettatntaof limitation^ and that theaaring 
<d tenante' interaati hu leference to tenant* 
in oriinaif p^rianoe aa to their tan 
Kat ; and tut leetion SOprevented p 



idoubtinaljrehuiied it The wo 
Terae powewlon" baa a dear legal meaning 
■till operatiTa ai to the neoeeri^ ot demand 
of poweiriwi before ejectment^ when the 
iiriiiMlfiii it not ad*eneh Caae* collected, 
Boaoae on Brldenoa, H.P., 613. FOrmertr 
the ttatata of Unitationa did not cverate 
nntU tba oceopitir'e poaieidon wat ad*erM. 
Bm Septan w.The JTEI^ 3 U.andW.. 
BH i>oe R Clirter, 9 Q.B.,8B3. Tba lair on 
that ntdect waa altmd, 3 and 4 Wa IV. c 47. 
Riling the aamo ofleot to pottewton withont 
aduumledgenMnt o( title a* to an advoito 
pntttion. bat the act did not chnnge the 
legal neaning of the wwda adveiaa po«- 
ttnioa. The plaintilTt poeiwilon here 
waa not Ug^ advene when the tiana- 
fer to th« ddandant waa effcdad. See 
Moriej, fte., edition IViUl^i^t Obnwv- 
OMiw. SO; and latt caack I do not raat 
mj dcdtion anm the gronnd of paaeielon 
^Mrittj oonttmottve notice to the doCendant, 
bnt thnt Ma powiwlon not being ndiewa, Oa 
4901 aaetka aa*od all hk righbi One la 
pmawrian aa tenant at wMl doea no^ I tUnh. 

nndar Iha pnttctton ol the nmWaa 

advena aoetattlon, bat wodd bn*» 
"■ otnet ooonpiet' 



aMcag hia otLet ooonpiet'a right* n ri^l 
to rob OB potaettion ondac the ataMta 
of I toi t Mi oMt Aa to tUa doetrine de- 
IsaUng the noHer o< Ow Ml, I tarn 
to nottoe that it wfll in anr oon* 
Ir mtwaiiy foe pm- 
taUlkannteba^m 




_ . .___t tba act will be openlfre to 
giTO UtK anbfect to the diffieoUM ol 
OGODant* protocted br the ttatvto 
of Hoiltatiima. Bnoh demand of poa- 
tettlon wiU giro the occnpler notice cC 
the neotaNtr of pieterviog hb rightt by 
Kompt action. I do not think that either 
ailtih V. aiover, A -W.-W. & A'B., 183i or 



JfoifrfiaoN tL JT'CbriAtf, Dec r, Ues. bran on 
Ihiteaae. In(heai«t,Ideclded tbatapetaon 
^fiwming a j^roptietor bj monej furniabed bj 
another wta a tintt«e tor him, and might ba 
compdied to eontej to him. It bat nothing 
to do with eocb penon'* power to mahe tiUo 
to a third, aSMled with noUoe. At to the 
•econd caae, MaddUim v. M Gortty, It waa 
nuderlM. Apetaonbecameategitundpn^ 
piietoT tabject to a liaUli^ to give a mort- 
gage, the per*^ entiUed to wbi^ HIV^ 
MMing thu the proprietor wat aboDt te&UL 
not onlf gave Bouceot hli claim, bat lodged 
a caTeat againtt tramfer, and filed hit HU, 
the traaafer not banng been effected, and I 
eataUiUied hit right againtt belli. There ara 
other dittinctiont betwem that cate and tba 
pcetent. Tba nlaintia hat not cither by tha 
piajM of hi* bill or aignment toaght to be 
rdiered tmni the coala ol the ejectment, and 
I ntber think he •bonldnol, at he abonld 
ibaTO rtaorted to eqaitjr before enenaa waa 
incorred at kw. Order that the defindant be 
tettraincd bj tba perntoal iDjoucllon of 
thit conrt from proceeding to execution In 
the ejectment in bill mentioned, hf katen 
fiioM ponmiotiiKm a* to the land^ in tha 
tecond pangraph of the bill detcnbed ; do- 
dare that the plaintiff ii entitltd to be ro- 
gitteted at the uupiietor of Iha tame 
land, and order the defclidani to dgn a 
ttaulei thereof, and to do and eoneor In all 
neoenarj actt and tiling* at the plaintUTi 
ezpente for the pnrpoM of obtaining the ro- 



be tattled 



udbjtht 
Onbrtli 



the parUea 

ithe defiindanttopar theplain- 

tiir hit oosti of thit nilt. Refer to the matter 
to tax the came. Liberty to apply. 
Sdidtor*:-WooU(TbHaTwood; Hlggin*. 



NISI PHI US. 
(Bdore hi* Knumr the Chief Jnattoa, and 



fanaeh of contiacl, which reauliad ie. 

feitore of certain mining abareti the pcope rlf 
of the plaintiS. On a aeeond oonnt the 



leatonabw ww xw< •»« i-,.u<».t of ibe 
money, forward it to the mining cotapany in 
■aUcfaction of call* ; that after the allraed 
promiae, and belore any breach of it ud 
been oommitted, the plalntiS had exenerated 
him from it* peifoTmanee ; and that tha 
plaintiff wa* indebted to him in a ana, don 
onabillof exchange, UMelhan mffldentto 
ditcharge any claim he might ha*a. 

Mr. Irdand. Q.C.. and Hr. Pdlow* for tha 
plainttlf ; Hr. Billing and Hr. WilUaaa* Cat 



On Hay lit, UGO, tba defendant, AmoU 
Faehten, a mining »peciilatorand ■haiehttaor, 
told tbe d^ntiff, Julio* P<dita, 3S7 Aarettn 
the Speculator OoU- mining Company, Balla- 
ra^for £110, tobepaidbyftbtUofer-"' 
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•I lour montbi^ ftt the azpbatloii of wbidi 
time £37 wm to be peid Vf the plaintiif in 
cisb, end the belence of the bill renewed for 
two months with interest The agreement 
further pioTided that all calls daring the 
enrienqr of the aoceptance shonld be paid by 
the bujer to the seller in cash, and that 
should the bnyer neglect to comply with 
these terms, the seller would be anthorised 
to dispose of the shares, and plaoe the 
net proceeds to the buyer's credit On 
Ifsy 1st, 1869, the plaintiff gave the 
defendant his acceptance for £110, and also 
paid on account of the £37, before it was dne, 
£23 lOi. All caUs previous to September 
2Sind were naid, but on that day a third call 
of Is. per snare became doe, and which, if 
not paid, rendered the shares liable to for- 
feitare on the 24th September. The defend- 
ant applied on the 22nd for the amonnt of the 
call. £16 78., and the plaintiff alleges that he 
paid him that snm for the express purpose of 
meeting the call, bat that the defendant 
instead of forwarding the amount to the 
manager of the company within a reason* 
able time, neglected to do so untU after 
the shares had been forfeited and sold, 
with a number of others, at about 6d. a share. 
On the Tery day the sale took nlaoe a rich 
lead was struck in the claim, ana the shares 
went up within a few hours to about 48. or 
58. a share, and subsequently, early in Octo- 
ber, to 13s. 6d., and, as one witness stated, 
to 258. It was alleged that the defendant 
had not complained that the plaintiff had not 
paid the full sum of £37 on account of the 
acceptance for £110 up to the time when the 

5 laintiff discovered that through the defen- 
ant*8 neglect the ihares had been forfeited ; 
but that afterwards, on Ist October, the de- 
fendant wrote to him, stating that as he (the 
plaintiff) had failed to comply with the 
terms of the contract he would sell 
the 327 shares which he held as security 
for the acceptance. Enclosed in the letter was 
a sale note purporting to be a sale on account 
of the defendant of the 327 shares on Septem- 
ber 30, but it was contended that that must 
have been a sham sale, as the shares were for- 
feited and sold by auction before that date. 
On October 4. the plaintiff, through his soli- 
citor, tendered the defendant the full amount 
due on his acceptance for £110, and demanded 
the shares, but the defendant refused to take 
the money or to deliver the shares. The evi- 
dence for the defence was to the effect that on 
September 22, after Uie dishonour of the bill, 
the defendant called on the plaintiff, and 
asked him to pay the balance due on Uie 
£37. The plaintiff gave him £16 7a. which 
he asked him to apply in satisfaction of a call 
due on the shares, out subsequently consented 
that the defendant should pay himself out of 
the money, and that he would meet the call 
before it became payable, or before forfdture 
of the shares could take plaoe. The defen- 
dant, however (as he alleges, merely to 
satisfy the plaintiff), gave an acknowledge- 
ment for the receipt of £16 7s., for calls on 
327 shares. Several subsequent interviews 
took place, at which the plaintiff promised to 
pay the balance of the i&7, and to sign a re- 
newal of the acceptance for the balance of the 
bill, but did not do it Notwithstanding, the 
defendant on the 28th September, forwarded 
a cheque for the amount due on the shares 
to the manager of the company, but the letter 
was not received nntil two houn and a half 
after the shares had been sold by auction. It 
was shown that it was delivered between 



8 and 9 o'clock on the morning of the 29th, 
but that not being sent to the registered 
office of the company, the manager did not 
receive it nntil half-past 1, while the 
aale took place at 11 o'clock. Some evi- 
dence was given to show that the plaintiff 
had given the dt:f«iudant a bill for £24 
aM collateral Docnrity for tho balance of the 
£37 ; but the defendant awerted that he had 
leturned it as on investigation be found 4t 
was worthless. On the other hand, it was 
alleged that the bill had been met at ma- 
turity. 

The jury retired to consider their verdict 
and on returning into court, afttsr the lapse 
of about half an hour, announced that tney 
found for the plaintiff on the firiit count — 
damages £31 18s. ; and for the defendant on 
the second count £86 IOa. The foreman in- 
timated that the jury had taken the value of 
the shares at 8d. a piece— that being about 
what they were worth at the date of the sale 
by auction. The jury were also of opinion 
that the fault through which the shares were 
forfeited lay entirely with the phiintiff. 

His HoNOtJR told the jury that they ought 
in assessing damages, to take the value of the 
shares at the date on whieh tlie i^aintiif 
tendered the balanoe duo on the bill of 
exchange. 

The Jury, after consulting together, said 
that th«y would Mtimate the valne of the 
shares at 2s. a pieoeb and would theieforefind 
for the plaintiff on the first oonnt— damages 
£32148. 

His HovouB recommended the Jury to re- 
tire and consider thefar verdict as they were 
decreasing the damages as th^ increased the 
value of the sharss. 

The iuiy then retired, and after a few 
minutes^ deliberation, found for the pUdn- 
tiff on the first count— damages £32 14s. ; and 
for the defendant on the second count^-£ll(^ 
the full amount of the bill of exchange ; but 
on its being pointed out to tiiem that they 
had omitted to deduct from that amount the 
£23 10s. which had been admittedly received, 
they again altered the latter part of their 
verdict^ and awarded the defendant £86 Ifla. 



INSOLVENT COURT. 

TUKDAT, MABOB 1. 

(Before W. B. Noel, Esq, the Chief Commis- 
sioner.) 

nr Bg 010. noHOLS, bookbillib ahd sea- 

nOVBB, MBLBOUBVB. 

Order of Accounti by Comndmomar. 



A special meeting was held in this 
estate for the examination of witnesses the 
principal of whom was Mr. Marka, of the 
firm ox Moees and Solomon, money lenders, 
to whom the insolvent had given a bill of 
sale over his property. Mr. Phillips was pre- 
sent to watch the prooeedings on the part of 
Messrs. Moses and Solomon. 

Mr. WiflBwouLD appeared for the assignee^ 

Franeis Dunn, who had been in the empk^- 
ment M the insolvent deposed to certain 
busineas transactions prior to the date of his 
insolvency. At the time the insolt ent spoke 
of the bill of sale he owed between £4,000 
and £5^000. The value of his stock was esti- 
mated at £1,600. and there were book debts 
to tiie amount of £150i 

David Marks, in rsply to Mr. WiaBWOUUi, 
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stated that be was a partner in the firm of 
Solomon and Moees, inoney*brokeni. On the 
10th of Angusty 1868, the firm first had deal- 
ings with the insolvent. He was lent £100 
without secnritf . with £10 interest, and to be 
repaid at £3 weekly. He believed it was paid, 
bat could not say to whom insolvent baa 
paid the money. On the 20th of Angnst^ 
1868, insolvent was lent £49 5s. lOd. npon no 
other security than a trade bill On the 22nd 
of Angnst he was advanced £72 6s. He could 
not sur when this or any specified sum was 
repaid, because there was a running aooonot 
for over 18 months. From that time up to 
the date of Januaiy, there were continuous 
money transactions with the insolvent The 
books did not show what security thej had 
taken from time to time. It was stated in the 
bill of sale that the insolvent owed £946 12aL 
This amount was arrived at from the ledgera 
Bv one ledger it appeared Uiat he owed them 
£dO on 30th Dt-^ember, 1869. The account with 
insolvent wus kept in two ledsers, because 
one contained '^le bills receivable, and the 
other promisftoi -notes and weekly payments. 
An item of £^'.-6 appeared against insolvent 
in No. 1 ledger. Insolvent's accounts for the 
three years prior to his insolvency appeared 
partly in three ledgers. There was a loan of 
£94 on the 15th October, 1868. The transac- 
tion of the 10th of August was on a promissory- 
n6te. It did not appear in the bill-book. 
The item of 20th August did not api>car in 
No. 1 ledeer, because it was a transaction on 
a bill. The account of the insolvent on folio 
323 of No. 1 ledger, in 1869, appeared there as 
a continuation of folio 714, inasmuch as there ! 
had been a space for it in tliat folio. Mr. 
Wisewould examined the witness at consi- 
derable length in reference to this pointy and 
stated that he considered Mr. Marks*s account- 
books were nothing more than a mere jumble. 

Mr. Marks strongly protested against this 
statement^ and said he was willing to submit 
his books to any professional accountant He 
had offered to give the ofiicial assignee every 
information required. 

The CoMBiissioxER expressed his opinion 
that the investigation of books and accounts 
in a court was a downright woste of time. 

Mr. WiSEwouLD said that his obiect was to 
arrive at the real nature of the dealings of 
the witness with the insolvent. As well as 
he understood the evidence, Messis. Moses 
and Solomon had adTaneed £900 to tha IbmI* 
▼antk for which tfa^ had obtained full iae»*( 
rity. Th«y then lent £200 on a biUof sal*, 
over the remainder of the property, whiohl 
was worth £1,500. 

Mr. Marks said that ha gaTO thatitatenM&i 
the most emphatic deniaL 

Mr. WmwouLD replied that ho was OD]yi 
stating what had been given in evidence tf\ 
the witness's partner. 

Mr. Marks stated that ho was desifoiu of 
affording eveiy information on the subject off 
the accounts, and an offer to thai effect had , 
been made. 

Mr. WiSBWOULD was not aware of any incli' 
offer having been made. It was certaimy not 
made to him. If the offer wero made in a 
iwna/de spirit, it would be very euj to ob- 
tain the services of an accountant j 

Mr. Phillips said that he understood there 
was some idea of proceeding against big 
clients. He was not at liberty to erosa- 
examine the witness, and therefore any stald^ 
ments prejudicial to his clients might be 



Aado with imjponity. If the Govt had power 
to deal with the parties, and decide upon the 
▼alidity of the bul of sale, he would raise no 
objection to the proposaL He had already 
offend Mr. Shaw every information, but 
after counsel had examined the witness and 
exhausted the books without discovering 
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strictly 

to by law. He bad made an offer that morn- 
ing with respect to the books being investi- 
gated, and it had not been accepted. 

Mr. WisKwouu) assured the Court that he 
had never heard of the offer having been 
made. 

Mr. Phillips appealed to the Court if be 
had not done so. 

The CoMM I88I0VIB replied that he was so 
accustomed to hearing such statements that 
he paid them no attention. 

Mr. WisEwouLD said that if the offer had 
been honajidet Mr. Phillios might have seen 
or written to him upon the subject If the 
offer were not bona fide, he was justified in 
occupying the Court in eliciting the fact 
whether there was a debit balance of £942 
against the insolvent at the date of the bil 
of sale. If the offer were made in court to* 
have an accountant appointed to investigate^ 
the books he would accept it 

Mr. Phillips stated that every information 
asked for by Mr. Shaw had been furnished* 
Cf Mr. Wisewould required further informa- 
tion he could state what it was, and it 
would be for them to consider whether it 
would be given. 

Mr. WisiwouLD said that he would ask the 
commissioner to adjourn the meeting in order 
that he might have an opportunity of know- 
ing whether the offer were bonajlae. 

The CoMMissiOKiB said he thought that 
the commissioner should have something to 
say about the matter. All parties seemed to 
think that thej could give what evidence 
they pleased. In the first place, he believed 
he had authority to go as far as this, that in a 
case where accounts were comi>licated he 
would not take the evidence of witnesses in 
the box upon these accounts unless the official 
assignee had by an accountant endeavoured 
to extract information from the parties 
outside the court It was manifestly easier 
and better for both the assignee and for the 
creditor who was assailed to have the 
accounts investigated before being brought 
before the Court He, therefore, thought it 
was quite competent for him to direct the 
assignee to employ an accountant for that 
purpose. If the assailed creditor refused to 
allow his books to be seen, it would 
then be necessary that an examination, and a 
very severe one, should be made in court 
He considered that the official assignee would 
not be doing his duty to the creditors to take 
the account fumuihed by Messrs. Moses and 
Solomon without further information. Such 
an account might be untrue. He did not say 
for a moment that such was the case, but he 
thought he was entitled to know from the 
solicitor of the assignee what the nature of 
the case was when placed before the Court 
It was preposterous to have him sitting there^ 
and having the public time wasted, by being 
left in ignorance of what the assignee desired. 

Mr. Marks stated that he had himsdf 
offered to give Mr. Shaw an account 

The CoMMissiONEB.— Yes, such an account 
as yon would give him yourself. 

The meeting was then adjourned. 



AUSTRALIAN JURIST REPORTS. 

Bdittd hjf 3. L. Fusnt and W. IC'Knrur. Et^t., Banitltn at Im. 



Vol. I._ 



~- MONDAT, HARCH 14, 1870., 



TABLB OF 0A8BB. 

CHIEF COURT OF MINES. 

CoimnxLD CoxPAXT (Afpzluht) 
V. Shav (RsaPoflsKin) {iEmiii§ 

mtntt^CalU) '. 17 

TsuiwBiA •■ Powiniro (JdtMf 

0<mj>a)yf—7VttpMt—S«^ttatio») 18 
ECCLESIASTICAL. 
Im TBI GooM or TROUfl Satmb 

•SirfoiMr) 19 

EQUITY. 
Datib v. Thx Qnuv ahs thb 
BoAU) <w LutD uiD WoBU (A- 
Jiaietion — 8ab nf Higlueag) ... 19 

NISI PBIU8. 
ICOiBOOK V. MiLBODKin CximiTa 
COHPANT (CotUraet to build Omni- 
bfue* — yim-aee^tamct tf tUiveiy 



thenrore, that ther wera Tklld. Mid thkt 
Jfotan V. The Aiutabilia Compemg, Notu t^ 
Ooju, 19, did not ftppir to thii taa^ for tiwra 
the raW were mado altar TaglttraUoii kad ware 
InoontUtant with the ML The pltlntifft' 
eiMnMl relied on JeiUuiu v. Spttd, Nntdi of 
Cuei, ST. where the Supreme Court (at oom- 
tnon law) huld that It made no ditferenoe 
whether tho ralw were puled befort) or after 
Incorporation ; thej wore equally inralid if iu- 
ooimiitent with the act 

For the plaintiff it wm (Im uised that the 
set Ic^iUirinB forfeitnnn. pawed aa it wai af tor 
thli unit wa* oonmenoed, conid not itop the 
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CHUCr COUBT OP UNES. 

0«hm hU Honwi Hr. Jutloe Malnmwth, 

ChiefJodge.) 

TmDAT, Fbb. 31 

oomBimj) cnHFAXT (APrBLLura) v. BBaw 

(KMFOnMR). 

Thii vaa an appeal from ft daeUon ot Kr. 
■ ~ rt of Hlnei at 



Jiaed,w_ 

1^ orosi pmcfloilinBt. 

On behalf of the oompauj tt vraa niged that 
the Act 228 only applied to masiatistca, and 
not where all the partial concerned, and 
k1i<i~) to hind thomiolTee br deed. Tbeie 
no doubt thai' Codtet consented to 



, -^ d not relieva 

_t wna wid in Jeniiiu v. iSpeitl, 

that the effect of thii rurfuiture would bd to 
diminish thx capital of the company, bat tt 
latliur liad the tviiJi'iicy to briiig into the 
bn^iiiuHs men who were able to par, instead 
of men who either could not or wnuld not. 
Thu uraiiiucDtnoHnot wull fouudcU, fotdiarei 
could be roUnquiiiiieJ which would clearly 
dlmlalah the capital aa much a« forfeiture 
would. It waa trae that he had no power 
to forfeit nnlaM by atatnta, or by aome acree- 
men^ but there wm nothlac in the ttatote 
to piaveDt partner! aKrednc to expel one 
putnw by wbatenr mode tbey pteoaed. 
JAndbV M Artaow^p. no. If thecorapany 
had ndea eserdimg power* beyond (hoee 
oonfbrred by aeotioa 89; were they destroyed, 
how were thay to be got rid of? wera nuw 
miee to be made? Thia the Court was not 
bound by the dacUlon In Jeidaiu n. Speed, 



t 1 Coaler, who 

1 a the Coaler 

1 Coiapany, b«l 

^ n Harch. 1S67. 

1 de In January. 

1867. Coater*! eitale waa ■•aoeetraled 2l4t 
Jnljb 1860, and nntil the dedeioa of the Court 
taJfoloMv. theAtmabeUaCampaMtii thataooet- 

rty re|[i*tered ntidec the act hM no power 
forfeit ihareii Coeter had been nndar the 
InpreMdon that his shares were lawfully for- 
Mted. It was now contended for him tfaat 
U the company had no power to forfeit he 
flould not be deprired of bis letal rlfhts by 
thedelay that had taken place. The rules of 
the company prariding for the Icrfeitnre were 
■wde before the company was ragistarDd 
«iider the act, and the dafendanls ooaieuded. 



— , not bound 

■jy ■ dediion at Cominon I«w. But vvrn if 
Jtnkitu V. jSomf were correct, the act of the 
Miparatalr^ No. 864, legalised all paat for- 
feitures, and stopi^ actions commenced 
after a certain day. It was true that act was 
passed after the deciuon of Hr. Hacobor, 
but the Court ot appeal was bound to dedile 
oa what the law waa at the time of the hear- 

aof the appeal, not what It was when 
re the court below. The authorities re- 
lied on for plaintiff were Fait v. HarboOie, 
3 Hare 491. OVeswU Ortad Tnmb Vo. v. 
Saual, TAe >lrvM, 30th May.lBGS. Wriyta 

Fur Shaw It waa ocntended that a Company 
waa sMctly bound by the act oi charter by 
whicbit waa lncorporated,andaould not so be- 
yond their proTisUHW- The Act 228 made cer- 
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tain pkorisioiM in nsmid to tha pajment of 
aiDik and fhote piOTiiiiont ihoold be itrioUy 
compiled with. Tliej pieeeribed a particular 
mode by wlilch calli ooald be raoeived, bat 
made no mention of forfeiture, and therefore 
it mmt be pneamed the Legidature did not 
intend to confer on thoae companies the power 
of forfidtme ; nor waa tliere any tangible dia- 
tinction between nileamade bdore and tlioie 
made after incorporation. If the former 
were inconaistent with the Act of incorpora- 
tion, the J moit be taken to have been aban- 
doned by tlie incorporation. Othorwiae a 
company whidi wished toobtaintlieadTantaae 
of the Act in some ruapects, to set it at defi- 
ance in others had only to delay incorporation 
till they had passed their roles, when they 
woold attain their c^^ed, and evade the 
Act The principal anthorities cited, 
were^ NoUm «. neAmabella Gmnpany, Jem- 
Mm 9. Speed, AngM <m OorpaniMm$ 94^ 
Stmariw. Tie wdaalo Caltfankm Co., lA. Q a 
79^Kirk9. NoSLIT R, itttomey Oeneral 

On Tnesday, ICareh B, 

His HosouB gave jadgmoni. He said :— 
This is an appeal bf %he defendani (Goeler- 
fteld Gold-mtmng Company, Registered) 
against a decree of the learned jndge of 
the District Court of Mines, Sandhurst, in 
favour of Mr. Shaw, as official asngnee of 
BCr. Coster, plaintiff, which prewnts a good 
deal of confusion and embarrassment The 
company was formed by articles of amocia- 
tion (which Coster executed), and regislered 
under 228 about the same time. The arti- 
cle« are dated March 5. 1865, and the OozetU 
notice appeared March S. So I pTe.<«ume 
that the i^igistr*tiou was complete before 
the execution of the articles. The articles 
contained a provision fer forfeiture of shMres 
for non-payment of calls, originating with 
directors, confirmed at general meeting, and 
entered in share list the ehares to be dUposud 
of for the benefit of the company. In 
January, 1887, Coster made default in pay- 
ment of a call, and afterwards his shares 
were forfeited according to the regulation, in 
a manner then supposed le^aL Some of the 
forfeited shares were sold, others remain 
with the company. The estate of Coster, 
a!i an iuitolvent Wiu senuetttrated July 
2L 1869. Tne civto of Notan v, AnnitbeUa 
Compamv. 6 W.VV. and A'B., Mining, 
38 [ifaUa of CaM9 191 •• to forfeit* 
nies, wan decided by me September 9, and 
caukcd a good deal of sunsatiim as con- 
trary to received opiniun and practice in the 
mining community, terminating in ]>gLHla- 
tive interference by thu act :)l>4. Bat SLaw, 
relying upon its suppodcd effect (October 15, 

1869X instituted this suit to be reinstated in 
the sliares supposed forfeited. The ^aint 
atated the provision for forfeiture as a rBgul»> 
tion of the company, and that llie forfeiture 

X according to it, and insisted that it was 
vires. At the hearing (December 14 
1869) all parties seemed to take for granted 
that Noktn v. AnitabeUa Oampamif ruled tho 
case^ and the articlcH of association were not 
^ven in evidence. The defendant company 
insisted generally that the forfeituie waa 
valid and effectual ; that the shares wera 
voluntarily abandoned by Owter; that lus 
laches disentitled him. The learned judge 
made a decree for the plaintiff. The notice 
of appeal relies upon the same ground, re- 
ferring to the articles, but not distinctly inti- 



mating any new argument ; referring alao to- 
tteexpected act which was passed December 
n. The act 364 euacte the validity of 
fotCsiturss^ and direcu that they shall be 
deemed valid, saving the righto of plain- 
tiffs in suito insututed before Augualk 
1868^ not providing for suite instituted after 
that date in which the plaintiff had then, 
December 29^ obtained decree. Upon the 

Inestion if the forfeiture under the articlea- 
[aich 5, 1866, was valid, notwithstanding 
the company was incorporated under 2^^I 
think that the forfeituie was valid. The act- 
2ii8 doea not profem to give a code of rulea 
for companies, but puto upon them the necea- 
iifertomake them for tbemselvesL It pro- 
vides lor companiea previously working which 
meat have had rules based on mutual compact 
coming under it The act should not be 
taken unnecessarily to reiiuict the ordinary 
powers of partners to manage thvir own 
affairs, by common agreement cither before 
or after incorporation. See ohKcrvationii of 
Vice-chancellor Shadwell in #Wi v. Har» 
bottle,^ 2 Hare. 49L It is not easy to put^ 
meaning on the words before or at'ier incor- 
poration, in the 39ih section, authorising 
legnUtions of majorities to bind minorities. 
I think the ** before incorporation ** must be 
rmtricted to regulations in anticipation of in- 
corporation. Bat i think all stipulatioiis based 
upon common coiiaent lihowu in a manner 
otherwite binding nhonld be upheld, unleaa di- 
rectly contrary to thtt provi»ioiia or clear policy 
of the act and that iiioousiiitt*noy»hould noi be 
sought for by far-fetcliHi, too ingenioiM argu- 
ment. In the Grand Trnnk Mininy Vompamif 
V. HanaU 1 thought that a company might 
make prospective amuiKemente by common 
consent, for in certain events selling all 
their property through their oflicers and pay- 
ing their debts. I thought that the provisiona 
for winding up under the act would be suffi- 
ciently worked at the instance of disHatisfied 
partners or creditors anticipating attempted 
udes, or upon the proceeds of the sale and 
the unsatiBfied liability of shareholders, the 
price representing the property and liability 
for improper sales remaining ; but the fuu 
Court differed with me. May 20. 186a Again, 
as to the present question, I cannot find 
anything in the act really inconsistent 
with the power of forfeiture based on compact 
In NoU»m v. AwMbtUa Ovmpamjf, I guarded 
myself, I hoped, sulficiently against express- 
ing an opinion upon cases in which forfeituie 
wafi provided by partnership deed. I lessoned 
merely upon section ;)9. that the power of 
majorities to make rules binding minoritiea 
tioutdstently with the enumeration of powen 
in the section, did not extend to forfeitursi 
I noticed that the act provided means for 
enforcing colls. I never said that it was in- 
consi»teut with the act that otlier meana 
should exist A common lease contains 
enfordble covenanto for payment of rent 

JLuito consistent with a clause of forfeituie 
or non-payment However, my view is 
opposite to tliat expressed by the full Court 
in JenLinM v. Speed, December 16. 1869 {Notee 
qfOaeeBt 67), which I was surprised to fio4 
professed to be based in some degree upon 
MoUm V. AnnabeUa Vor%panjf. JBxpnienoe 
shows that the power of forfeituie is tne meat 
effectual means of getting rid of members who 
cannot pay, and enforcing payment from 
thoee who can. and it is highly for the advan* 
tiige both of nonest partners and creditonL 
If the manner of operation is setting up for 
lalfl^ it aubstttntea geueiaUy a paitaer who 
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b a bettor maik than the one diiplAoed. Bnt 

1 h»Te to deal with this regulation as 
mathorisiiig shares being kept by the 
company, and therefore diminishing the nnin- 
beis for which anybody is responsible ; and it 
was said in the jadgment Jenkins v, Spted 
that forfeitaret might be a scheme to get the 
▼aloabla shares into the hands of a few sar- 
▼ivors. As to the iMtrtners themselves, it 
wonld be no hardship to bind them by stipa- 
lations into which they, or thotie they repre- 
sent^ entered. As to creditors, we have no 
reason to say that they would look for their 
secarity to the fact of there being necessarily 
so many shares, for each of which somebody 
woald be liable. A cdiiipany may be r^gis- 
tered before the shareu are filled up, and the 
framera of the act took no painn t'» have the 
full nnuiber uf shares kept up. Each creditor 
has to look to the aiMets of the company 
and the liability for calls of shareholders 
being such when he becomes a creditor or 
afterwaMs. There are provisions in the act 
for publishing true accounts of the assets and 
liabilities of the company, for keeping true 
lists of the shareholders, and the amount paid 
by each, which compared with the memorial 
shows the amount of liability. Schemes as to 
evadin;; liabilities would be far more likely 
nnder the powers of transfer and relinquish- 
menc of shares, rules for which may be made 
under section 39, than nnder powers of for- 
feiture. I have felt some difKculty from the 
manner of the making^ of th^ rules not being 
in evidence. In Letois v. Fear»jn, 4 W.W. 
k A*B., Mining 23. when a district judge 
in a special case ^et out the effect of 
evidence without ambiguity, I refused to 
rehear upon the assertion that it was not set 
out verbatim or tml^ afi to effect ; but the 
present case comes within two instances in 
which I then stated I would rehear, in which 
facts material to the decree did not appear to 
have been made the subject of evidence, and 
where, the evidence being set out, I could 
arrive at no conclusion. Here the case does 
not state whether the rules were based on 
compact or the powers given bv 228. Now I 
propose in this case to t»ike evidence if either 

rrty wi«h. But if the parties do not object, 
shall enter as read, without objection, 
the deed of association, March 5, 1865, and the 
OazeUe notice. March 3, 1865. I Khali formally 
postpone my judgment until the 18th, to allow 
the exercise of the option. The objection of 
the defendant's counsel would in terms in- 
dnde my view, though the point was not 
argued. On the subject of abandonment, 
laches, &c., I have not considered the autho- 
rities as attentively as I should if the case 
turned upon it, bnt concur with the learned 
Judge. As to the effect of the act, it I re- 
hear I should decide the case with the 
defendant a^ according to the law at the 
time of the rehearing. Warne v. Beraford, 

2 M. and W. 848. Independent of that. I 
doubt if I shonld reverse a decree which 
Hras light according to the law when it was 
made. There must be some way, by cross 
proceeding or otherwise, to give the benefit 
ot the act in cases begun and ended between 
August 1 and December 29. But on other 
grounds, I reyerw the decree, and dismiss the 
plaint without costs, leaving parties to abide 
their own costs of appeal. Uetum deposit 

Attorneys :— For Snaw, Motteram ; for the 
Company, Malleson, England, and Stewart. 

TBUSWBLL V. POWNINO. 

Minmff Claim—TVeapcuM—RegutrcUion. 



SDcdalciMlroMJ. O. Taylor, warden at 

Mr. Bunny forplaintiffs ; Ur, J. W. 
Stephen and Bfr. Webb for defendants. 

The defendants were summoned for tres- 
passing on the land of the plaintiffs at Little 
Bendigo. The ground had been for several 
years past in the possession of the Temperance 
Quarts-mining Company, but the plaintiffs 
considering that the Temperance Company 
beld the claim illegally, on Monday, the 1st 
November, 186l^ at 2 a.m., marked on a block 
claim 1.3S0ft. by 700ft. by putting in pegSi 
and at half-past 10 on the same day they 
lodged with the mining registrar an api^lica- 
tion for a daim, and obtained from mm a 
certificate which they lodged with the mining 
survevor. On the 5th November they went 
with Mr. Cowan, the surveyor, to have the 
daim snrveved. but the survejr was prevented 
by a crowd oi persons who interfered. At 
half-past 11- a.m. on 1st November, the de- 
fendants marked off a quartz block claim, 
comprising part of that of plaintiffs', and 
applied far registration. The defendants 
contended that thev had a prior right 
o the land, having on the 4th of 
October taken prooeedinas in the wurden's 
court for holding ground in excess of that 
to which thev were entitled, and on 1st No- 
vember, at 11 o'dock, an order was made 
against the Temperance Company, and direct- 
ing that possession should be given to Pown- 
ing and party. .They had then registered the 
claim, and had it surveyed, and had therefore 
a better title than the plaintiffs. It was fur- 
ther proved that on 27th October, 1869, John 
Casley and John James, as trustees for the 
Temperance Company, marked off and gave 
notice of intention to apply for a lease of 
land, including that in dispute, which appli- 
cation was now pending. The defendants 
therefore contended that as the Temperance 
Company were in actual possession at the time 
the plaintiffs marked off the ground, the plain- 
tiffN were never in occupation of the ground, 
and could not sue for a trespass. For the plain- 
tiffs it was ui]ged that, whatever their title 
might be as against the Temperance Company, 
it was good against the rest of the world, and 
that the defendants could not rely upon the title 
of the company in answer to the summons. 
The questions reserved by the warden were — 
First, could the plaintifis take possession of 
and occupy the land in question, and so 
acquire a title thereto as a claim, without first 
dispossessing the Temperance Company, who 
were in actual possession of the ground; 
second, could the plaintiffs legally take pos- 
session of the said ground without the order 
of a warden, or of some competent court for 
that purpose ; third, having made the order 
in the case Foummg v. the Temperance Oom- 
pany, under the circumstances stated, could 
the warden find that the defendants had com- 
mitted a trespass in going on the land in ques- 
tion ; fourth, could the defendants set up the 
title of possession of the Temperance Clom- 

gany, as against the plaintiffs in this suit : 
fth, were the plaintiffs entitled to succeed 
on the complaint against the defendants. 

On Tuesday, March 8, 

His HoNOUB read the following judgment : 
—Special case from the warden, Ballarat— 
As I collect the facts, the Temperance Com- 
pany (Millett and partners) were in possession 
of a quartz daim, under registry September 
22, 1868, of greater dimensions than those it 
was entitled to under the bye-laws, and have 
remained in such possession. On the 4th of 
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"October, 18G9, Powniug and others iasoed a 
warden's sammons against the Temperance 
Company to get possession of the excess, 
which came on for hearing on November 1. 
But very early on the morning of that day. 
before the hearing. TmsweU, for himaeil 
and party, marked out the dispatad 
ground, m if to take it np onoocniiiedr 
went at 10 a.m. to the registrar, entered bis 
application, and daly obtained a oertificale 
of registration, and carried it to the surveyor. 
The surveyor was subsequently, by persons on 
the ground, stopped in performing nil duties 
as to this certincate. At about 11 a.m. the 
same day (November 1) Powning and partf 
obtained the warden's decision in their favour 
against the Temperance Company, and an 
order to be put in possession, and shortly 
afterwards marked out the whole, or 
partk of the disputed ground, as if to take 
It up unoccupied, and with the licenoe 
and consent of the Temperance Company, 
proceeded regulariy with the registrar and 
surveyor. The present plaint was issued 
November 27, 1869, by Truswell and party 
against Powning and party and the registrar, 
complaining of rowning and party interfering 
with plaintiflTs land, seeking an order to 
restrain such trespass and the removal of the 
defendants, Powning and party, and that the 
registrar be restrained from restoring for 
them. Subsequently, the registration of 
Powning and party was effected. I do not 
infer from the case that Powning and party 
got possession as under the waraen's order, 
November 1. They seem to have taken posses- 
sion and registered in a manner which would 
have given them title upon unoccupied land 
^ood against persons subsequently so mark- 
ing, but bad against persons who had pre- 
viously so marked. Neither do I infer that 
they got possession as transferrees of the Tem- 
perance Company, which would give them 
the advantsges and subject them to the dis- 
advantages as to title of that company. I am 
referred by the case to Drummond in re, 2 
W. and W.. L. 280. In it Martin and purty 
had a diam: Mason and party entered 
upon it without any warden^s order; 
Dunbar and party proceeded by summons 
of a warden acainst Martin and party 
to obtain possession. It does not appear 
whether Martin and party were in possession 
when the summons was served. The case 
was heard many months after Mason's poa- 
session, and the warden made an order for 
Dunbar as sgainst Martin, of which the Sa- 
preme Court refused to compel execution at 
against Mason, he not being bound bf 
the proceedings. I have referred to Bunier «l 
ArcUravdtL 3 W. W. and A'B., Mining. 59, and 
am referred by the case to Flynn v. KUffQwr^ 
June 16, 1868, before myself. In the ];>resent 
case I think that the continued possession of 
the Temperance Company is a common 
obstacle to both the complainants and de» 
fendants ; neither have a right as against it 
to dispossess it without order, and the dd> 
fendants not having acted as on their order, 
are as if they had none ; but as the complain- 
ants and defendants both have acted as if 
the land was vacant, by means which have 
some of the results of apparent title, in 
a struggle in which the complainanta 
have succeeded as to priority, I think 
that an order such as sought in their snm« 
monff should be made in their favour. I feel 
considerable doubt in the case, and dislike a 
sytt^ro of tiUcsas if by estoppel, but answer — 
1. The compl«anants could take possession of 



and occupy theland in question, and so aoquira 
a title thereto as a claim as against the defen- 
dants and all persons entering and uiarking 
out after them during the occupation of tba 
Temperance Company. 2. The complainants 
opnid not lettlly take possession of the said 
gRMUid, but their going through the form of 
Mnc so would have the effect mentioned ha 
IIm last answer, a I think the warden 
Might find that the defendants had oom- 
gitled a trespass in going on the land. 4. 
The defendants could not set up the title off 
Aa Temperance Company as against tha 
•onplainants. 6. The complainants were en- 
iWed to succeed on the said plaint for tha 
iriief thereby prayed as against the said de- 
IMdants. This is subject to my having 
figbtly apprehended the facts. 

Attorneys :•— For Truswell. Maogngor, Ram- 
Mf.and Brahe, for Hardy; for Powning, Gdl 
and Davies. for Holmes and Salter. 

ecclesiastFgal. 

(Before his Honour Mr. Justice Moletworth.) 
Thubsdat, Maboh 10. 

nr THg GOODS OF THOIIAS BAVAOI. 

AffidavU^DeacriptUm of CcmmMcmtr, 

Mr. Lawu moved for grant of letters of 
administration to the goods of Thomas 
Savage. One of the affidavits sworn before 
Mr. Harwood, a commissioner at Geelong; 
did not contain after Mr. Harwood's signik 
tnre, the words describing him as a com- 
missioner. He submitted, however, that these 
words were not necessary, and were not re- 
quired by the rules or the Common Law Pn>- 
OBdure Act. These gentlemen were officers 
of the court, and the court would take 
judicial notice oi their position. In ChiMg 
ArdtbM it was laid down that the descm^ 
tion of the commuisioner was not part of t»e 
jurat Dateaon v. WilU, 10 M. & W., 602 : 
Oaiea «. Buckkmd, 13 W. R., 67; and 
Daniels. 812. 

His Honour said the practice hitherto had 
been to require such a description, and the 
form was given in all the schedules. 

Mr. Lawks asked to have the application 
granted subject to an amendment in the 
affidavit 

His HoNOiTB.— Oh, no ; it will be as well to 
impress on this gentleman the mistake he 
has made. 

Application refused. 



EQUITY. 

Fbidat, Mabch U. 

davis y. thb queen and the boabd of lahd 

AND W0BK8. 

Injunction^-^ale of Highway, 

Mr. Bunny and Mr. Davis for the peti- 
tioner and plaintiff : Mr. Stephen, Mr. Lawes^ 
and Mr. Webb for the respondents. 

This is a suit instituted in November, 18681, 
to restrain the Board of Land and Works 
from selling the land forming the street 
known as Wellington-parade. The petition 
stated that the petitioner is the owner and 
was the purchaser from the Crovm of two 
lots (together amounting to half an acre) at 
the comer of Wellington -parade and Claren- 
don-street This land, with the rest of East 
Melbourne, was proclaimed for Kale in the 00* 
vemmeni Gazette of July 27, 1853. and was sold 
to the petitioner August ^M), 1853. It had a 
frontage of two chains to a street then called 
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and named in Um Grown gnnk WaOinf 
lon-ftieet and linoe known at WeUinston- 
parade. The petition also stated that the 
petitioner paid the laise ram of £3,230 
for the said land ; that at the time of the 
saYe the parade was laid oat, and shown 
n^n the plan of sale, and has ever since con- 
tinned to be, of the width of five chains 
hetween its north side and the pnblio reserve 
on the south, formerly known as the police 
paddock, and now called the Yarra or Rich- 
mond park. The petition referred to certain 
paUic correspondence between the Govern- 
ment and the City Ck>ancil (the body which 
had the costody and control of the narade), 
extending over several years from the early 
part of the year 1853 (before the saleK showing 
the declared intention in the fint place, 
nniformly acknowledged afterwards, oi the 
Government to preserve the width of the 
paradevin its int^^rity. The main object of 
the correspondence wus the widening of the 
western end of the parade, wl^ere it joined 
Flinders-street^ and where the line of the 
police paddock had been temporarily sloped 
np to avoid the outbaildings belonging to the 
residence of the then police magistrate- 
Captain Lonsdale, but the Government 
throughout acknowledged that the width 
of ail the rest of the parade was, 
and that this part should be, five chains 
wide. The correspondence was accompanied 
by plans showing very plainly how the matter 
stood. The petitioner gave the aforesaid 
large price for the said land solely on the 
laith that Wellington-parade would be pre- 
served in its integrity of width as shown upon 
the public plan shown at the time of the sale : 
hut nevertheless, the Board of Land ana 
Works advertised in the OaxeUe of October 
20, 18C8, their intention to sell the greater 
nsjrt of the said parade throughout its whole 
length, leaving only a roadway of 72ft on 
the north side aloug the petitioner's land, 
and a still narrower road along the park, 
with a narrow lane of 16ft wide in the centre, 
as shown by a plan iasued l^ the board at 
the same time. Such a destruction and 
alienation of the greater part of the said street 
would deteriorate the neighbourhood, and 

Seatly diminish the value of the petitioner's 
ad ; and such intended sale would be a 
breach of faith on the part of the Govern- 
ment towards the petitioner, who had pur- 
chased solely on the consideration that the 
street should continue of the width originally 
set out, and since repeatedly reoognued by 
the Government and publicly usea in its 
entirety by Her Majesty's suojects, and de- 
signated in the Crown ^rant as one of 
the boundaries of the petitioner's land. It 
was also alleged in the petition that 
the board could not lawfully reduce 
the width, as it would be not only a breach 
•of faith, but a violation of the 2nd clause 
of the Constitution Act 18 and 19 Vic, c. 65.; 
that the petitioner had protested in vain 
against the intended sale. The petition 
prayed that an injunction might be granted 
to rentrain the Board of Land and Works from 
selling, or offering for sale, any portion of the 
said Wellington-parade. An immediate ap- 
plication was made to the Court for an ad 
tnterlm injunction till the hearing. The land 
was necessarily withdrawn from sale pending 
these proceedings. After consideration, Mr. 
Justice Molds worth refused the injunction on 
the ground that there was no covenant in the 
grant that Wellington-street should be of any 
particular width, and that no evidence could 



be addnced to add to the terms of the grant 
As to the section of the Constitution Act re- 
ferred to, his Honour thought that it did not 
give a binding efficacy as against the Crown 
to imperfect or honorary contracts, but only 
reserved power to Her Majesty, if desirous of 
doing so, to insist as against the local autho- 
rities, upon fulfilling her previous contracts, 
promises, or engagements. He expressed no 
opinion upon the petitioner's «nioral claims 
against the Government but dealt only with 
his legal rights. His Honour also allowed the 
demurrers, which were that of the Crown, on 
the ground of general want of e(]^uity, and 
that the matter did not come within the 
<3rown Remedies Act ; and the demurrer of 
the Board of Land and Works, on the ground 
that the board was not pro^rly a party 
to such a suit having no mterest in the 
land, being merely an administrative body. 
An appeal to the full C^urt was heard 
during the sittings in December, 1868, and 
in the following May the Court reversed the 
order of Mr. Justice Molesworth, and granted 
an ad interim injunction till the hearing or 
further order. Tne Court held that evidence 
was admissible to show what the street really 
was, which was named in the grant as one of 
the boundaries; and that no more cogent 
evidence could be adduced than the Govern- 
ment plans and maps as showing a dedication 
of the whole street to the public. They, how- 
ever, did not allow the equity of the petitioner 
to the preservation of the whole street but 
decided that the grant passed, by intendment 
of law. the property in the soil of half the 
street m front of the petitioner's land, and 
limited the injunction to that portion. The 
Court also overruled the demurrers. The 
case came on for evidence on February 1, 
1870. The evidence of the petitioner sup- 
ported the statements of the petition. He 
would not have given more than £1,000 for 
the two lots, if Wellington-street had been 
merely of the width of 72ft He proved the 
uninterrupted use bf the public over the 
whole width ; the execution of repairs upon 
it by the City Corporation ; the assertion by 
the President of the Board of Land and 
Works that there was £20,000 to be ^ot out of 
the parade, and that he would have it regard- 
less of any one's rights. That his land and 
the whole neighbourhood would be seriously 
deteriorated iu vidue if the parade were sold as 
proposed. That the metalling and formation 
were confined to their present narrow limits 
merely as a matter of economy, and not 
as an admission that the parade was strictly 
only of that width, llie first formed road 
ran in a straight line along the north side of 
the parade, mm Flinders-street to Hoddle- 
street Afterwards a curved road was metalltd 
crossing the whole width of the parade from 
the north side to the Richmond- road. 

Mr. Fitsgibbon, the town clerk, and Mr. 
Reilly, late city surveyor, proved the user by 
the public over the whole width ; the undis- 
puted exercise by the City Corporation of 
various acts of control, and the execution of 
works over the whole width to the same ex- 
tent as over other streets of the city. That 
the posts and chains opposite the police bar- 
racks, and the fence slong the side of the 
formed road at the Flinders-street end, were 
placed there by, or by the permission of, the 
corporation, not to restrict the public in their 
use of Uie street but to protect them from 
certain cuttings and embankments. Also 
that the corporation formed metalled roads 
right across the whole width in at least three 
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placet. The town dsricpiodMed and piwred 
the corrHpondenoe and plana which paasad 
from time to time between the Government 
and the coipoimtion, showing concliuively a 
dedication to the pnblic of the whole width 
of five chains. 

Robert Hoddle, formerly tnnreyorin charge 
at Melboame from 1838, and snnreforgene- 
rml of the colony from 1851 to 1853, prored 
that the aonthem boundaiy of the parade, 
the fence of the police paddock from Hoddle* 
street^ Richmond, to Flinden-street, waa 
erected in 1838 or 1839, and has remained in 
the same line and position as at present^ 
except at the western end, where it has since 
been moved back so as to widen the parade, 
it having been brought np onnnally only tem- 
pormrily, to avoid some buildings whicn the 
police magistrate had been allowed to erect 
That he himself laid ont the parade, and had 
it delineated on the public map of the colony 
of the width of five chains from end to end, 
except at the west end, as before stated, and 
that this plun was approved by the proper 
anthoritite. 

Messrs. James Graham, William Hull, and 
D. S. Campbell, very old residents, also proved 
t^at the southern boundary baa always re- 
mained the same (with the above exception) 
as now from the commencement ; and that 
ever since the land was sold on the northern 
side, the public bad enjoyed the uninteirupted 
use of .the parade for traffic throughout its 
whole width of five chains. 

Messrs. W. F. A. Rucker and W. Steven* 
son, land and estate agents of experience, 
and also long residents here, proved the user 
as above, and that the proposed sale would 
materially lessen the value of the petitioner's 
and the neighbouring land, and that such 
land would not have realised the prices it did 
if the parade had been of the width of ordi- 
nary streets. 

The OavernmaU OaseUea were produced, 
showing the recognition of the parade in its 
entirety by the Government from time to 
time, and particularly one of 14th February, 
1865, proclaiming the existing site of the 
police barracks as a gaol, and describing it as 
bounded on the north by Wellington-parade. 
The original Government plan and subse- 
<iuent lithograph plans wero also put in. 

. The respondents adduced no evidence at 

an. 

Hie case came on for hearing upon tha 
evidenoe on Febmaiy^ 



The aignment for the petitioner 
That evidence was admissible to show what 
was the Wellington-street designated in the 
Crown grant arone of the boundaries of tho 
petitioner's land. 2. That as such evidence 
the map used at the sale and other Govern* 
ment plans and charts wen admissible^ both 
as admissions by the respondents, and as evi* 
dence of public repute. 3. That the road had 
been conclusively dedicated to the public; 
and that this dedication was another dass of 
evidence of what was the character of the 
street 4. That the Crown grant passed to 
the petitioner the property in the soil of half 
the said street in front of his land, and that 
therefore the Board had no right to sell it» 
and consequently evidence must be admissible 
to show what the whole was of which ihe 
petitioner had a right to half. 5. That even 
if the proposed sale, when carried out, would 
be a wrong actionable at common law, the 
petitioner had a right to relief in equity to pre- 



ventthe perpetration of such a wrong. 6. That 
the petitioner had made out a case lor equit- 
able relief, over and above the preservation of 
bis strict rights at common law. 7. That the 
Board of Limd and Works was attempting to 
transgress the limits of its powers to injuro 
the petitioner and violate his rights, and that 
a court of equity would restrain a public body 
from acting in such a manner. 

llie judgment of the.f uU Court upon the in- 
junction motion and the demurrers relieved 
the petitioner from the necessity of further 
aigmng the first four points. 

Mr. B^KsrY, for the petitioner, argued that 
now the Court should go further Uum the full 
Court thought it necessary to go in granting 
an ad wterim injunction to preserve the 

Setitioner's rights till the hearing. That Court 
edded that the petitioner had a right at 
common law to half the highway in front of 
his land, and that therofon it must ascertain 
what the whole was by extrinsic evidenoe, 
and that was enough to induce the Court to 
grant a temporary injunction. But the peti- 
tioner was entitled to use that decision as a 
stepping-stone towards the fuller relief to 
which he is entitled, now that he has fnU^ 
made out his case by the evidence. The evi- 
dence for the petitioner is conclusive and 
satisfactory, and fully sustains the case made 
by the petition, and the respondents have not 
ventured to bring any evidence to answer it 
The full Court has decided on the demurrer 
for want of equity, which admitted of course 
the facts, that the petitioner had an equity, 
and now the evidence more than bears ont 
that state of facts. The perpetual injunction 
should be much larger than that already 
granted till the hearing. Consistently with 
such an injunction as that the Government 
might sell the other side of the parade, and 
perhaps the whole on each side of theiieti* 
tioner's land ; but if the petitioner has a light 
to half the road in front, the whole must be 

Preserved in its integrity, not only opposite 
ut for the whole length, otherwise it would 
cease pro tatUo to be the street (or any 
street) designated. Further, he has a 
right to the preservation — to restrain the 
Board from the destruction — of that which 
his grant gives him as one of his boun- 
daries. The respondents are altogether 
wrong in urging that the petitioner is really 
proceeding as against a nuisance, and that 
.the petition does not make such a case. 
The prayer of the petition is clear and simple 
- that the Board may be enjoined (not to do 
anything, but) not to destroy the character 
and , existence of that which is given in the 
grant as one of the boundaries ; and the 
petition states — and the evidence fuUy bears 
out the statement— the petitioner's equity, 
that he gave a very large price on the 
faith of the continuance in its integrity 
of the existence of this boundary, and 
that the proposed sale would be a destruction 
of that, and would inflict a definite, indivi- 
dual, and large pecuniary damage upon him. 
All the evidruce and argument, as to the first 
four points above enumerated, were brought 
forwiurd— not for the purpoMS of showing that 
a nuisance was sought to be created on a 
public highway — but as the most cogent of 
satisfactory proof (by admbsions and pro- 
clamations (^ud dedication by -the Govern- 
ment and by the exercise of dominion by the 
body properly having the custody of the streets 
of tlie city), of what Wellington-street or 
parade really was and is. Peacock v, Fauom, 
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U Bear. 355, ahowad the eqnitj of the peti- 
tioner to prevent the de«tniction of the state 
of circnmstances held oat hy the vendor at 
the sale. His Honoar must have been nnder 
a misapprehension in stating that Squire v. 
CampbelL 1 M. & Cr.. was on all foozs with 
the present There the loeua in quo wasnot 
a part of the street, bnt on the other side of 
it, and was not mentioned in the plaintiff's 
lease, nor shown on the plan annexed. It 
was shown only on a plan intended not for 

furchasers, bat for qnite another narpose. 
n that case Lord Cotteoham stated that evi- 
dence woald be admissible to show that the 
projected erection woald destroy the character 
of the thing described in the lease. Even 
though the proposed action of the Board 
woald be a pablic injary, SoUauv. Dt ffeU, 
2 Sim. N.S. 143. shows that petitioner may 
invoke the interference of the Coart Then the 
map shown at the time of side most be admis- 
sible, as it is a statatable pre-reaaisite - to the 
sale, by 5 and 6 Vict., c. 36, sec. 4 (Crown land 
sale.) The respjondents are estopped from 
disputing the width of the parade ; Piekard 
V, Sears, 6 A. & £. 

Mr. Davis, on the same side, argued that 
the Board of Land and Works was utogether 
exceeding its powers (which are solely by 
statute) in this attempt to injure the peti- 
tioner. Wellington-parade is not, and never 
was, under the control of the Bosod. and it 
has long ceased to be at the disposal of the 
Crown. " The PubUc Works Statute, 1885 " 
(which incorporates the Board), sec 26^ ex- 
cepts roads within boroughs, &c., from the 
control of the Board. The land acts a|n>ly 
only to lands of the Crown, and the roll 
Court has already decided that jpart at any 
rate, of the parade is no longer (^wn land. 
Originally, the colonial Legislature had no 
IK>wer to interfere with the sale or appropria- 
tion of Crown Land s see 6 and 6 Vict, c 76., 
sec. 29 ; and 13 and 14 Vict, c. 59, sec 14. The 
Constitution Act^ 18 and 19 Vict, c 55, sec 
SL vests the management of waste lands of 
the Crown in the Legislature^ reserving a 
rii^ht to the Crown to fulfil any contract, pro- 
mise, or engasement previously made by or 
on behalf of Her Majesty, with req^ect to any 
lands within the colony. By 18 and 19 Vict, 
c 5C, sec 6, all regulations respecting the sale 
or disposal of waste lands of the Crown are 
to remain in force until the Legislature shall 
otherwise provide These acts give no defini- 
tion of the term, '* waste lands of the Crown." 
For that we must go to other acts. 9 and 10 
Vict., c 104, sec 9, defines them as any lands 
vested in Her Majesty which have not 
(among other things) been dedicated or set 
apart for some public use And so in 5 and 
6 Vict, c 36, sec. 23. Section 3 of the last 
act empowers the persons acting under 
the authority of Her Majesty to except 
from sale and reserve to Her Majes^, or 
otherwise dispose of land for public roads, or 
other purposes of public convenience The 
full Court nas decided that the petition comes 
within the Crown Remedies Statute, andtl^ 
statute does not limit claims to such as were 
crisinated by express contract— Xori^iter v, 
the Queen, 1 W. & W., L.. 247. The full Court 
has also decided the board is liable to such a 
suit as this. As the board is attempting to 
trangress the limits of its powers in a way 
which the evidence shows to be substantially 
injurious to the petitioner, he has a right to 
come into a court of equi^ for relief. See 
Frewen v. Leieh, 4 M. and Cr., 2S5 ; Sneer 
V, Crawter, 17 Ves., 224; Armitsffdid v, Dur* 



ham, 11 Beav., 558 ; Tinliler v, Wanditoorth, 
2 De O. & J., 261. As to the purely pqoitable 
rights of the petitioner, he cited Lunifeyv, 
Wagner, 1 De G. M. & O., at p. 019 ; PiggoU 
V, Stratum, 1 De O., F. and J. 33, where a 
covenant to leave C(*rtain land open was de- 
funrt» the Court, after at p. 49 alluding to the 
pcirUdy of the transaction, upheld an injunc- 
tion, Petitioner corned to a court of equity to 
pretent thuininry'-Tipping r. ErhfiraUji, 2 K. 
and J., at p. ^0 ; IKrWeni v. M'Dermoit, L. 
R., 2 Ch. Ap. 72. Though a plaintiff be with- 
out remedy at law (om the reBpondcnts argue 
that the petitioner must be If he complain of 
a nuisance), he may be; relieved in equity— 
Johnstone v. Hall, 2 K. & J., 420. The 
sranter of a right-of-way is not tillowbdro d^ 
leoXil-^Kewmarch r. Brandlhifj, 3 Swans., 99, 
107. One of the parties to an arrangement is 
not allowed to put an oiid to the »tate of things 
essential to the op«'ration of that arrang<*n)f>nt 
-Stirling V. Maitlnml, 5B&S.,S.52. In TuH v. 
Moxhay, 2 Phil, at p. 777, an agreement may 
be enforced in ennity tbondi the covf^nanc 
be gone In Rani:m v. Un.'<L'i89on, 4 Sim. 1.3, 
an injunction was granted to restrain bnild- 
ing on land agreed to be left open. In Lcui' 

tour V. AttomeihOtnoral, 11 L.T., N.& 563^ it 
was decided that the plaintiff was entitied to 
enforce representations by the Crown ; and in 
that case Sir Hugh Cairns argued that the 
maxims as to the nrerogative rights of the 
Crown do not appl^ where it deals with 
subjects on the footing^of contract. Brad- 
$haw V. Watmm, Vic L.T. 92, does not apply, 
as the oontiact spoke only of "intended 
private roads." Even if the proposed action 
of the bowd would bo, when done, a wrong 
at law. yet this Court will entertain a suit to 
prevent it The Court interferes in several 
cksses of cases of that kind, e.g, nuisance ; 
see Attomey-Oeneral v. Hiehol, 16 Ves., at pi 
342; Attomty-Oeneralv. Sh^Md Oa$ Con^ 
pony, 3 De G. M. & G., at pp. 314, 319, 320-1 : 
and even without the Attomcnr-Oeneral, 
Orowderv. Tinkler, 19 Ves. at p. 621-2. See^ 
alsob WiUonv. Toumend, 1 Dr. & Sm., at p. 
329 ; Jenner v, Morris 3 De G. F. & J., at p. 
55 ; Bmp. Auitria v, Daiy, ib., at |x 254. 

Mr. Stephen, Mr. Lawes, and Mr. Webb, 
for the respondents, argued that the full 
Court had ignored any CMiuity in the petitioner, 
and were inconsistent in grantins an injunc- 
tion on the bare legal nght ; that the case 
for the petitioner was realqr a prayer for the 
suppression of a nuisance to the highway, and 
the petition was not framed to meet such a 
case, and if it were, the petitioner could pro- 
ceed without the Attomev-GeneraL They dis- 
puted the dedication, ana referred UiShdford 
on HMwaye, 16, and Poole v. ffuakhuon, 11 
M, & W. 827. The petition is in efTect that 
the petitioner has an imperfect titie to a road, 
and the decision of the lull Court is that he 
has a titie at law ; he therefore does not need 
the aid of a court of equity. It ought to have 
been amended in aocmance with that 
decision. 

Mr. BuvHT replied. 

. His HoNOVB read the f oUowingjudgment :— 
This case, as reported 6 W.W. and A., 
Equi^ 106, details the proceedings as to in- 
junction motion and demurrers before me, 
my opinion, the proceedings of the full Court 
on appeals from me, and the opinion of the 

Judges, by which last proceedings and opinions 
[ feel myself in a great degree concluded. As 
to the only point which might be deemed un- 
settied by the opinion of the full Court, the 
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dedicatton of Wellington-ttnet or parmde liy 
the GoTemment before the srant of 1853 as a 
thoroughfare or for public mea, the evi- 
dence taken addt to the strength of that 
presented upon the injunction motion as 
to the fact of the dedication. I observe 
that at the date of the grant in 18S3 the 
manajiement of streets at the place in 
question was vested in the corporation of 
Melbourne^ and that Ic^ provision had 
been made for the election of bodies which 
should have the management of roads 
throughout Victoria. The provisions of the 
act 5^ 6 Vic., cap. 36. sec. 4, seem to present 
a difficulty not apparently before adverted to, 
as to the plaintilTs right to half the breadth 
of Wellington-parade, vis., that if the Crown 
grant should be held to pass a lot em* 
brscing half of it, that lot had not been pe- 
viously delineated in any chart. I consider 
the full Court then to nave decided that 
the ezhibitior of the plan before the grant 
did not enah^.t the petitioner, the grantee 
having obtaii** "^ the grant, to come into 
equity to objec* » a sale of Wellington-parade 
generally ; thai rhe petitioner had no right to 
come to a court of equity to object to th« sale 
as preparatory to an encroachnicnt on a high- 
way. But I consider tbe full Court also to 
have decided that tbe petitioner was entitled 
to tbe soil of one-half of Wellinpton-pflurade, 
southward of his land, subject to ^?ic right of 
the public as on a highway ; to have vir- 
toallv decided that tbe width of Wellington- 
paraae was five chains ; that the petitioner 
had a right by suit in equity to stay 
the sale of that half, and that under 
the Crown Bemedies Act, and by a pe- 
tition not specially referring to the riuhtto 
the half parade : and further that the Board 
of Land and Works were properly made de- 
fendants to the petition. I think I have only 
to do perpetually that which the full Court 
did temporarily. As to costff, the petitioner 
obtains the relief pro]^ed as to a small part of 
land, and that on a view not presented in the 
petition. I think I should have theimrties 
to abide their own costa Order that the in- 
junction granted on the 7th day of May. 18ti9, 
be made perpetual for tho tvidili of two and a 
half chains. Let the paitics itspcclivtly abide 
their own costs. 

Soliciton:— Macgrcgor,Bains;iy, andBrahc ; 
Gnmer. 

NISI PRIU& 

(Before his Honour Mr. Justice Bany and 

Special Juries of XwelvOi) 

HovDAT, Fbb. 28. 

M*OBXaOB y. MXLBOUBNI OmiBUg OOMPAVT. 

Coniraet to fmUd OmnSbutU'-Nc/t^aco^planet 

Mr. Higu&botham, Dr. Dobson, and Mr. 
Williams for the plaintiff ; Mr. Fellows and 
Mr. Wxixon for the defendant 

This was an action to recover damages for 
not accepting 10 omnibuses made by plain- 
tiff for the defendants in pursuance <n a con- 
tract ; there was also a count for work and 
labour done. The principal defence was that 
the omnibuses were not made in accordance 
with the agreement On 21st April, 1869, 
Mr. M*Oragor, who is a coachbuiider, oon« 
tracted with the defendants to build for them 
20 omnibuses. The contract which was 
under seal, contained stringent oonditiona 
that the yehides were to be close imi* 
tations of a pattern one received from 
New York. The price agreed on was £18<^ 
per omnibus. Ten of them were made, 
and deliveied some time in July, and the re- 



mainder were to be completed on 21st Oo- 
tober. But whilst they were being built an 
application was made to the plaintiff on be- 
half of the company for him not to continue 
with them, as the company did not want 
them. In consideration of his giving up this 
part of the agreement^ the company offered 
to abandon against him their right to have 
certain scenes painted in the fint 10 omni- 
buses. This Mr. M*Oregor refused to accede 
to. as he did not think the consideration 
offered a sufficient inducement but he pro- 
posed that if the company would pay him 
the price he had fint asked for the 10 
omnibuses already completed— namely, £210 
each — he would cease work on tho 
others. This propond was rejected, and 
the defendant conunued making the 
remaining 10 omnibuses, and finished them 
on 26th October. The company, however, 
refused to accept delivery, as they wera not 
made in compliance with the contract and 
were inferior to the model. The evidence 
given was chiefly that of experts ex- 
amined on behau of the plaintiff, who 
■wore that the omnibuses were not inferior to 
the pattern— were if anything better--and 
the model had been followed as far as it was 

Sncticable. M*Qregor's omnibuses were 
Ft ^in. in lengthy the New York were 
8ft 7in. ; but this difference it was said was 
made at ibe request of the directors, who 
had attended periodically during the building; 
and had suggested departures from the strict 
letter <^ the specifications in one or two in- 
stances. The defendants alleged that the 
agreement was that they wera to be made 
of the same quality of materials and in tho 
same form as a pattern one received from 
New York, and witnesses wera called for the 
defendants who alleged that this pattern had 
not been followed. For instance, in the 
springs of the New York omnibus there wera 
16 pieces, and in the Melbourne one only 1^ 
whilst the thickness of the springs was the 
same in both. The result was that thoee 
made by plaintiff wera not so elastic av the 
American one. The tires of the wheels 
ought to have been of steel, but they were 
made of iron— a material not so desirable nor 
ao convenient The spokes, too, it was '•aid 
wera not so good as those in the New 
York vehicle, nor were the panels of such 
good wood, as many of them had 
split during tbe hot weather, and raquired 
a great deal of touching up and varnishing. 
It was said, too, that the Melbourne om- 
iiibuaes weighed about a hundredweight more 
than the pattern one, and that all these de- 
partures from the specification justified the 
company in refusing to accept the omnibuses. 
The defendants further amerted that the 
omnibuJtt'S wera not completed within the 
contract time ; but as to thifi, plaintiff alleged 
that he was prevented from finishing the work 
hj the delay of the plaintiffs in furnishing 
him with designs of scenes to bo painted in 
the vehicles. 

HiM HoKOVB reserved the question whether 
the delay was such as justified the defendants 
in rff using to take delivery, but anked the 
jury specially whether the non-completion of 
tbe omnibuses within the time wan caused by 
the defendants. On the other )>oiiit he left 
them to say whether the contract had been 
fiuhfttsintially complied with. 

The jury returiied a verdict for plaintiff on 
the firttt count— dantages, £1.8o0 ; and for the 
extms £75. Th»y also found thiit the dtlay 
was caused by tin* de^i-ndnMf^. 

Attorneys: G. 11. Taylor; Duffott. 
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EQUITY. 

(Before hifl Honour Mr. Justice Molesworth.) 
Wbdhisdat, Maboh 2, 1870. . 

AROBBBT-OBirBRAL ▼. SAITDBBSOir. 

Demurrer-'Rescmdinff of Crown Oran^ 
Mistaieof theCfovemor. 

Thii was a demurxer to an information filed 
bf the Attorney-General to set aside a Orown 
grant issued to the defendant 

Mr. Holroyd and Mr. T. A'Beekett for de- 
fendant in sapport of the denmrrer ; Mr. J. 
W. Stephen, Mr. Webb, and Mr. O. P. Smith 
for the Attomey-GeneraL 

The inf ormanon as originally filed stated 
tiiat in October, 1866, 60 acres of land at 
BooIa Boloke were pat up for gBctkni at aa 
npset price of £1 10s. per acre^ and weris un- 
sold. The defendant afterwards applied to be 
allowed to pnrchase the land at the npset 
price, and his application was referred to the 
mining sarreyor, who reported that the land 
was anriferons, and Mr. Sanderson's applica- 
tion was therefore refused. The land was 
afterwards worked upon by miners for gold. 
Thie fact was known to the defendant^ 
as well as the fact that the land was anrife- 
rons. On 15th October, 1868^ Henry Hew- 
linn applied under the act 291 and the orders 
in Council for a mining lease of the land in 
question on behalf of the Velocipede Com- 
pany, and on Uth June. 1869, a notification 
was published in the Oazette that after the 
expiration of a month from date it was in- 
tended to grant the lease, and the Velocipede 
Company, hoth before and after the purchase 
bj defendants worked on the ground by 
suking a shaft, &c. The defendant was a 

Ktoral tenant of the Crown, and it was on 
mn'that the land was situate, and it was 
therefore submitted that he knew of the 
auriferofis nature of the land, and of 
its being worked by miners. The in- 
formation also alleged that the de- 
fendant, knowing these facts, again applied 
to the Crown Lands department for per- 
mission to purchase the land, and the officers 
of that department not being aware that the 
land was auriferous, or of the application for 
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akaie, he was allowed to pnrchaM, and on 
12th Jolj he receired a Crown grant on pay- 
ment of £7S. Defendant then served notice 
on the Velocipede Company demanding pos- 
session and threatening f jectmeni; hot on 
negotiations for a compromise he offered to 
sell the land for £5.000 or to lease it for £1,000 
a year. Mr. Justice Molesworth on No- 
Tember 25 held that no case had been made 
ont against the defendant ; that no fraud was 
alleged againsthim, and that it was only a mero 
case of mistake : and it was not said that His 
Excellency the OoTemor, as representing the 
Crown, was ignorant that the land was 
auriferous. The bill was amended in 
these and ether particnlai% alleging the 
ignorance of His Excellency on these 
points. It also stated that during the 
pendency of the application for a mining 
lease^ Hewlings andfoartT were in possession 
of the land under miners righta and are still 
in possession of the land under the same 
title, under the style of the Velocipede Com- 
pany ; but as no lease had yet been issued 
the claims were not transferred by Hewlings 
to the oompanr. The information went on 
to allege that His Excellency on behalf of Her 
Majesty was deoeiTed bv the defendant in 
inuins the grant; and the defendant knew 
that if His Excellency had been aware that 
the land was auriferous, or that the application 
for a mining lease had been granted, or that 
the noti6cation already alluded to had been 
gaaetted, he would not have executed the 
grants or cansed the same to be issued. 

Defendant demurred— L for want of equity; 
2; because Hewlings and the Velocipede Com- 
pany were not parties ; 3^ because theinforma- 
tion was vague and unoertahi as to whether 
the relief was prayed for on the ground of mis- 
representation, or fraudulent concealment hf 
duendantt or mistake. 

Mr. HoLBOTD and Mr. A*BMKsnoontnided 
that the case was distinguishable from Tkt 
AUormeihGemardl v. Benson, TAe Armu. 5th 
July, 1867, where a Crown grant had be«i re- 
pealed bedmse the Lands Office was not aware 
of the Talue of certain improvements made 
upon land occupied as a residence area. But 
there the hinder of a residence was entitled 
to the value of his improvements. Bat the 
occupier under a miner's right had no sneh 
light and therefore the Crown had not lost 
anything by the grant to Sanderson, for it was 
not bound to compensate Hewlings for hJi 
imorovements ; nor had Hewlings losi any- 
thing, for he could make no elaim on the 
Government Sanderson had only the lichl 
to the ownership of the soil of this land: lie 
had no daim to the gold, althoagli it 
had been the custom of the Attornqr-OeMial 
to lend his aid to the owners of propertf la 
enable them to aaa their land for mining for 
fold, CfsI this wag dona withoal the sane- 

tion of the Legislatoiv, and Sandenon eonld 
not compel the Attomey-Ooneral to assist bin 
in that way. Therefore the amiferoos natava 
of the soil by no means increased its value to 
him. No case had been made oat of fraud on 
the defendaatTs part^ The Crown knew that 
the land was anriferons^ and it was not stated 
that they forgot it afterwardsL IfthoCrown 
did not consult doeaments in Us own posses 
sion, why should the defendant suffer Inr tha 
mistake of its officera T BeoMfort w. Htdd^ 12 
C.&P.,273;/rar6if^«. ir<ViM,6Haia.258L 
Mr. J. W. bnpUEir, Mr. Webb, and Mr. 
Smith submitted that this case came within 
the decision of AiiomeyOtmemi w, Belmm, 
and the cases there dted, collected in Chittjr 



on Prerogative, 330 and 331. The prindplo 
was one peculiarly applicable to the Crown, and 
wbidi did not apply to subjects ; and it waa 
thus that if the Queen was in any way 
deceived in her grants that grant could be re- 
pealed. The most important difficulty was 
m the want of parties. But^ as in tha 
case of patents, any subject who con- 
sidered himnelf injured by the grant of a 
monopoly could get the Crown to move in 
his favour and obtain a writ of telrt /acia» 
to repeal the patent ; so it was not necessary 
that Hewlings should be the active party in 
this case. Any of Her. Majesty's subjectt 
could ask to have the information filed, and 
have this grant rescinded on the ground of 
deceit The public policy of the conntrjr was 
to have the auriferous land worked by minen 
rather than sold to private individuals ; and, 
although the ^d did not pass to the owner 
of the soil, yet it was very nndedded bow tha 
Crown could get at the gold. The Crown, 
therefore, did not now move in the interesti 
of the Velodpede Company, but of the gena* 
ral pubUc, of which it was merely a trustee. 
This land was a mine occupied under minen* 
rights, and appUtd for under a mining leaw. 
l^ese facts were known to the defendant^ 
and were not known to the Crown, and on 
this the Attomey-Oeiieral rested tha light ta 
have this grant cancelled. 

On Monday, March 14» 

His HoHOUB gave tha lollowiaf Jadg* 
mentr^This. oomee before ma on da- 
murrer by the defendant^ Mr. San- 
derson, to an information hf the Ai- 
tomey-Oeneral. I dedded in favour of a 
former demurrer on November 26^ 1869. 
and Uie information has since been amended 
so aa to obviate some of the objections to 
which I then thought it open. The amend- 
ments consist of statements that after tha 
saoosssful mining upon the land, persona 
connected with that working, holding tha 
claim under minen' rights, Hewlings and 
others, continued by themselves or their 
snocsssnn in possession of the land 
aa a daim. and were working before 
and after the application for a leasee 
and that the application was made by Hew- 
lings as a trustee for them. This relieves the 
Velodpede Company from the imputation of 
being unauthorised trcspassen on, but givea 
them no right to the land. It mi^t be a 
motive for tne granting of the lease to Hew- 
lings, but that is not alleged to'be so. Tha 
amended information alleges that at tha 
tiflM of the grant Her Majesty and His Ex* 
ceUency were not aware of the auriferona 
natare of the said land, or of the application 
for a gold-mining lease, or of the notification 
In the Ometie, June 11, 1860. and that by 
reason of the sale and grant to the defendant 
the Governor is unable to carry out such in- 
tention notified in the Ooaette. and that de- 
fendant was aware that the Governor would 
not if he was aware of the anriferoua nature 
and application, Ac, or notification in tha 
C^asefle, Ac. have executed the grant IstiU 
think that if the information can be sustained 
at all it can be so only on the ground of mia* 
take bf His Excellency, and the information 
does not present the operatimia of his mind 
satisfactorily on that pohit Aa the ad 
makes the issuing of kaaes depend on 
the will of the Governor, and requires 
tha month'a notification of the, intent 
to issaa, I take it that the ^nc«l 
ficatlon mnsl ba decMsd to Imm^Mt tha 
Gofunoi^ kaowledia (Mead, ander Iba 
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orden in Council, it sbouM), and tbat tb«re- 
iofe he, when it iasaet, tnuiit be aware tbat 
the land U reported aariferont, and tbat an 

apUcatibn baa been made for a lease. Now, 
e information avoids this subject It does 
not say whether he was or was not aware if 
the notification, when it issued, bad or had 
not sanctioned it If he bad hot, it would 
cpva a diificnlty as to the propriety of 
the lease. If he had this knowledge, 
then it should be in some way reconciled 
with bis alleged ignorance afterwards by for- 
fetfnlness or otherwise. Besides, the infor- 
mation does not distinctly state tbat he 
wishes to grant the lease now, and through* 
ont does not state bis knowledge or ignorance 
of the facts upon the land stated to have 
occurred. ^ AltoJKetber, as to bis alleged mis- 
take, the information remains vague and un- 
certain. I allow this demurrer also ; liberty to 
amend within a month 

Solicitors :~Homby, for Randall, Mitchell 
And Doward— Bennett 



TuBDAT, Mabch 22. 

or TBI MATTBB OF THE PETITION OF gLLUT 
DOLAN AND OTHEUS. 

Petition for Sale of Settled Kstate. 

A petition for the fiale and distribution of 
certain property bequeathed under a will. 

Mr. Gregory appeared for the petitioners. . 

On February 27, 1&)6, Patrick Dolan ex- 
ecuted a will bequeathinq; hit entate to hiH 
wife for the support of herself and her 
children, and giving her power at her death 
to divide it amongst them in kucU shares as 
she thought proper. On November 24 1864. 
Mary Dolan, who was then a widow, executed 
a will bequeathing the property in equal 
shares amonsst her two dauj^htors, Maria 
and Ellen Dolan. and her granddaughter 
Julia Wrixon. Subsequent to her death her 
daughter Maria also died, having executed a 
mortgage over her |H>rtion of the property. 
TThe petition was filed with the view of 
having the property sold to pay off the mort- 
gage, and of dividing the halunce of the pro- 
ceeds amongMt the pctitioneiH. The casex 
cited were 1 Jartnan 472, Re OrHxlman, 3 Gif 
620 ; Be Shepheard, L. R. 8 eq. 571 ; Be Thorn- 
soiCh Settled Estate, Johnson. 418. 

His Honour, in (living judguient, observed 
that the ant did not seem to contemplate the 
making of an order for the disponition of 
money until after the sale of the property. 
There was one point, which arose upon 
the construction of the will, upon 
which there was some degree of doubt It 
was provided in the will tbat Mary Dolan 
might devise the property to the children and 
the granddaughter of her husband. Patrick 
Dolan, and in her will she left it to Maria and 
Ellen Dolan and Julia Wrixon. in equal 
ifhares, as tenants in common, with a proviso 
that in case of the d jath of one or more of 
the said daughters or Kranddaughter under 
age or unmarried, that then the property 
belonging to them or her should be divided 
amonpst the survivors. It had been argued 
that the words "underage or unmarried " 
might be read as ** under age and unmarried," 
but he did not propose to decide the point 
at present. The order lie would make was 
in the following terms.— Direct that the 
master have sold by public auction the four 
pieces of land in the petition referred to, the 
three first jointly or separately, and the fourth 
.jeparately ; that the said pieces of land be 



sold clear of the charges of George F. Thomas 
in the petition mentioned ; that the last piece 
m land he sold discharged of the charge of 
Patrick Mnlcuhy in the petition mentioned in 
case he consents to the same being so sold, 
but Miliject to the last mentioned charge in 
case ho does not so consent ; that the deed of 
conveyance to the purchasers thereof be exe- 
cuted by the petitioners. Ellen Dolan and 
Joseph Holden Wood, as guardians of the 
infants. Julia Mary Wrixon and John Wrixon. 
and by the master as concurring in the said 
sale ; and as to the fourth piece of land by 
^esaid Patrick Mulcahy, if concurring ; that 
rae clear proceeds of the sales be received by 
tiie master, and by him invested in Victoria 
Government debentures, subject to the further 
orders of this Court 

Mr. Grioort.— Will that order necessitate 
A sale by auction ? 

His Honour.— I think that is the safest 
way ; but you need not part with the pro- 
perty at a sacrifice. 

^ Mr. GpooRT.— Would your Honour order 
that half the income arising from the Govem- 
ment debentures be paid to the petitioner 
Ellen Dolan, who must be entitled to it 
*' His HovouR.— There a^ incambranoeito 
be paid oiT before she b^ntitled to anything. 
WEen the lalei are completed •! mppose 
further api^ioationt will be made for the dis^ 
tribntion of the fnndi. I could not make 
the order to-day, witliovt preYioiialy..piO¥id- 
ing for the payment oi her moztgageei 

Solicitor :— Trollope. ~ 

navn t. tbi qurut. — 

Appeal to Pfinw CouneU from deeUion of 
Primary Judge-^Seeuriiif—OoHB, 

An application' to appeal from a dedilon 
of . the primary Judge In equity, jnTen on 
March 11, direct to the Privy Councu without 
first appealing to the Full Court. 

Mr. J. W. Stephen appeared for the Crown, 
in support of the motion ; and Mr. Bnnny 
for the plaintiff, to oppose it 

Mr. Stephen, in support of the application, 
contended that it woald be merely waste of 
time to appeal to the Full Court before going 
to the Pnvy Council, because the judges had 
already expressed a full opinion upon all the 
points in the case. He also argued that in 
such cases the Crown was not required to give 
security for costs when appealing to the Privy 
Council. The act gave the Court power to 
require security for costs, but it was optional, 
and not compulsory, for them to exact it 
Officers of the Crown in the Queen's depen- 
dencies were not required to give security. 
Be tJie Attorney- General of Victoria^ 1 Law 
Reports Privy Council, psae 147. and the 
Attorney-General of tiie Tele of Man v. 
Cowley, 12 Moore*s Privy Council Cases, page 
27. 

Mr. DuNNT submitted that if the Crown 
was dissatisfied with the decree pronounced, 
then it could appeal to the Full Court, but it 
could not appeal per ealtum to the Privy 
Council without fir»t exhausting the remedies 
allowed in the colony. 19 Vic, Act No. 13, 
sec. 5, proviso ; Cunnygnham v. Cunnynyham^ 
1 Ambler's Reports, p. 91 ; Barlow v. Bale- 
man^ 2 Bntwn's Parliamentary Reports, p. 
272 ; DanieKs Chancery Practice, second edi- 
tion, pages 1,002 and 1,357 ; and Attorney- 
General v. VotoUy, 12 Moore*s Privy Council 
Ca^es. With respect to the question of ccots, 
he submitted tbat if the Attorney- General did 
not like to give securitv, the Board of Land 
and Works, who were the defendants, should. 
Mr. Stephen reolied. 
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OnThusday. March 24, 

Hia Honour delivered jadinnent. He said — 
An appiication is made in tbia case on be- 
half of Her Majesty and the Board of Land 
and Works to appeal to tbe Privy Council 
against my order of the 11th insL It is ob- 
jected, on b«'bijf of the petitioner that there 
should be a I r ivions app^l to the Fall CourN 
But I think Liiat qufsuun is concluded by the 
language of the Act 13. That act. sees. 
3-4. gives to the decree of a single judge 
sitting in equity the effect of a de- 
cree of a full Court. Section 5 provides for 
an appeal within 14 days from the decree of 
a single judge to the court sitting in banco, 
but then t^roceeds, '* nothing herein con- 
tained shall abridge or affect the right 
of any suitor affected by any such 
decree, decretal, or other order" (that is. 
order of the primary judge), to appeal to 
Her Majesty in her Privy Council against 
such decree. &c. Such appeal from a pri- 
mary judite was made in A* Beckett v. Booth, 
Moore, Privy Council Cases, N. S., Vol. 1, 2DI. 
and entertained without objection. An 
opposite rule would deprive a party who let 
fourteen days pass of all appeaL The de- 
fendants here seek to appeal without giving 
security for costs. On that point, I consider 
myself equally bound by the language of the 
act 15 Vic 10, 33. authorising appeals. It 
provides that ** it shall be lawful to the said 
Court, if it shall see fit so to do,** to continue 
injunction, &c., receiver. &c, or to grant 
injunction, &c., or appoint receiver^all in- 
tended to be discretionary. Then comes, 
without the qualification — ** and in all cases 
to require that the person appealing shall give 
security, &&, for costs,** which seems to me to 
be obligatory. Then comes the Crown Re- 
medies Act. 241, under which this proceed- 
ing is brought, which makes both the 
petitioner and Crown subject to costs, as 
ordinary suitors, and says, sec 23;i that "a 
writ of error or appeal from any such judg- 
ment, order, or decree, shall he and be had in 
thesame manner as from any judgment, order, 
or decree of the said Courts in any action or 
suit between subject and subject" This seems 
to me to include the right and liability to 
seearity for costs. The Privy Council in 
several cases using its special power to allow 
appeals independent of statatoiy provisions, 
have allowed persons holdinc the ofBoe of 
Attorney-General to appeal without seenri^, 
but that is the exercise of a discietion which 
I do not think I^have.. Moreover, the exemp- 
tion would not extend to the Board of Land 
and Works. Gi^ liberty to appeal the 
respondents, Her Majesty and Board of Land 
and Works, giving security by two securitieiL 
to be approved m the master, in the sum of 
£500 for posts, under 15 Vic, 10^32. No oosta 
of application. 

Solicitoxs:-For Petitioner and Plaintilf. 
Macgregor, Ramsay and Brahe; for Respon- 
dent and Defendants, Gumer. 

HABBI80H Y. SMITB. 

Jfeoepliofis to Master^s BeporL 

Exceptions to master's report 

Mr. J. W. Stephen. Mr. Hohroyd, and Mr. 
T. A'Beckett for plaintiffs, in support of the 
exceptions. 

Mr. W. Villenenve Smitii (who was also the 
deft-ndant) supported the master's report 

The suit was instituted to have the plain- 
tiffs (on behalf of the Bank of Victoria) de- 
clared entitled to certain shares in the Al 
Company, at Wood's Point The bank held 



550 shares in the Golden Gate Company, 
which, however, forfeited its title to the claim. 
Mr. Smith, who was also a large shareholder 
in the Golden Gate Company, obtained pos- 
session of the claim, and conceiving that the 
bank had not acted properly in the different 
transactions, refused to allow them any in- 
terest in tbe ground. To the other share- 
holders he allowed the same interests as they 
had in the old company. An amalgamation 
then took place between the Golden Gate 
Company and the Al Company, 2.040 shares 
in the amalgamated company being allotted 
to the shareholders in the Golden Gate. 
In the equity suit instituted by the 
bank the Court held that the plaintiffs 
were entitied to the shares as well as the 
other shaieholders, and a decree was made 
referring it to the master to ascertain the pro- 
portion to which they were entitled in the 
amalgamated company. The master found 
that tbe plaintiffs ought to receive 550 shares, 
and made a report accordingly, to which 
plaintiffs excepted, on the ground that they 
ought to receive an interest proportionate to 
the 550 shares in the Golden Gate Company, 
and «s the whole number of shares in the 
latter was only 1.G00. they ought to receive 
about 700 of the 2,040. Mr. Smith, in answer 
to this, said that only 1,600 shares of the new 
company were allotted to the Golden Gate 
shareholders, and the remaining 440 were 
given to him for the consent wliich he in- 
dividually gave to the amalgamation, and the 
bank were therefore not entitled to any pro- 
porrion of the latter. 

His Honour said that if the point had been 
brought directly before the full Court, they 
would probably have held, as they did in 
Ogier o. Smitit (Notes of Cases, 48), that a per- 
son establishing a claim of this kind ought 
not to get the benefit of a subsequent bargain 
by the defendant In Oyier v. 6mUh it was 
held that tbe plaintiff, although entitled to 
shares, was not entitled to preferential or 
paid-up shares, and the Court might have 
held that the Bank of Victoria, were not en- 
titled to the benefit of tbe bargain entered into 
after they had agreed to amalgamation. In 
the absence of any express decision by the 
Court the pleadings must be looked to, and 
from .the bill and answer and the decree, he 
thought the plaintiffs were entitled to the 
proportion of 550 shares, to 2.040. and not 550 
to 1,600. The defendant now alleged that 
1.600 shares only were allotted to the Golden 
Gate Company, and 440 shares given to him 
as u premium for aiiialganiation,^ but he (the 
learned judge) thought this question was con- 
cluded by the decree, and that the entire 
2.0-10 shares ought to be distributed rateably 
among the persons entitled. He would allow 
the ezcrptions. and send the case back to the 
master for f ui thur report. 

Solicitors: -For plaintiff, Vsughan, Moule, 
and Seddon ; for defendant, Willan. 



BANCO. 

EASTER TERM. 

(Before their Honours the Chief Justice Sir 
W. F. Stawell, Mr. Justice Barry, and Mr. 
Justice Williams.) 

MoNDAT, March 21. 

EXP ARTE O. W. BUTLER. 

Articled Clerk— itxaminations tinder Bale 39. 
Mr. Fellows moved that the provisions of 
role 39 of the rules regulating the admission 
of attorneys, as to the examinations to be 
paned after artides of clerkship are entered 
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inta be diqmued with in the cMe .of Mr. 
Balwr. Ha had pMied all theexaminaaopa i6» 
quired for the dagreeof LL. B. alihe Univenil^ 
Mfore h« entered into the artiblei, and the 
•ezamioatioos leqoired by rule 99 were in- 
daded in thote reanitite for that decree. 
The caie waa before the Court in Michaefmai 
term. 1869, and it waa then referred to the 
board of examinen, who^ however, con- 
.aidered that they had no power to deal with 
the matter, and it was a^^ brought before 
theConrtk 

Dr. DoBaoir, on behalf of the Law Inititute, 
aaid he was requested to state that that body 
anpported the application as an exception to 
the rule. 

Tlie Chuf JnancB.— We do not think this 
is the time to make the application, and we 
could now do DO more than give a dedaratoiv 
opinion of the meaning of the rule. Should 
the board r<^use the permission at the proper 
time, the case can be brought before us. 

■XPABTI BOBIBT HABOggAVlB. 

HabeoB ChrpM—Marrigigt Acl^Order of 

JutHees, 

Mr. Btbni moVed for a writ of habe<u 
tOTfnts requiring the governor of the Mel- 
iKHime Otaol to bring up the body of Robert 
HargfYMtveii and show toe reasons for his de* 
tention. Hargreaves waa summoned before 
Mr. C. MoliiHon, police magistrate, for desert- 
ing his wife, and an order was made directing 
him to pay lfi«. per week, and to provide 
sureties that be would comply with the order 
for 12 months, in default to be imprisoned. 
Section 90 of the Marriage and Matrimonial 
Causes Statute, 27 Vict. 268, gave the justices 
Jurisdiction, on the complaint of desertion, to 
issue a summons against the defendant ; and 
section 31 enables any two justices to inquire 
into the matter and to make an order of 
maintenance, and to require by the same, or 
a separate order, the defendant to find 
sureties that he will comply with such order, 
and in default of such surety being found the 
justices may commit the defendant to gaol till 
such ordt;r be complied with. Section 40 directs 
that when such order has been made the 
Justices shall transmit the same to the general 
sessions, to which power was given to quash, 
Tary, or confirm the order. There were two 
orders msde in this ca se one directing pay- 
ment of 15s. per week, and the finding of 
sureties, in default imprisonment ; the other 
directing the defendant to be imprisoned. 
It was contended for the defendant— L That 
a police magistrate had no power to make the 
Older ; it ought to be made by two justice.^, 
and section 9 of the Justices Act No. 267 did 
not meet the case, as there was an express 
provision here for two justices to act ; next, 
there was no provision in any act authorising 
ihe appointment of police magistrates. 

TheCHiBF JuBTicB.— There is no necessity 
for it ; it is a power inherent in all Govern- 
ments to provide for the administration of 
the country. The Legislature does not ex- 
pre>sly provide for the appointment of police 
magistrates, but says, if they are appointed they 
shall have the same powers as any two justices. 

Mr. Justice Bakry. -Section 37 of the Consti- 
tution Act gives the power to appoint officers. 

Mr. Byrne then submitted that the second 
order— that directing the defendant to be 
apprehended and imprisoned— ought to have 
been transmitted to the sessions. , 

The Chiep Jjsticb.— The order for im- 
prisonment may bo made by one justice, and 
the act ^ only rrquiri-'* orders made by two 
justices to be transmitU'd to the sessions. 



The first order is the oiily one to be dealt 
with ; the second U one which only enforces 
the first If the defendant objected he ought 
to have appealed againnt the first order. 

Mr. JuMtice Williams.— Tiie first order is 
the judgment, the second is the execution. 

Mr. Byrnb then urged that the warrant of 
commitment was bad, as it did not show that 
the proceedings were on oath. No form 
was givirXL by the act. but section 30 v'^xpreS'^ly 
said that proof must be given on oath. The 
form followed was schedule 53 in the Jus- 
tices Act ; the proper fo^ was schedule 55. 
Schedule 53 related to cases where a money 
penalty was ordered to be paid ; schedule 65. 
where an order was not for the payment of 
money, and where it had been disobeyed. 

Tlie Chief JusTicg.— The order is for pay- 
ment of 15s. 

Mr. Btritb.— No ; but for the providing of 
sureties. The man is willing enough to pay 
the 15s., but he cannot provide the sureties. 

Mr. Fellows, as afiitctfs curioB, referred to 
In re AUison, 10 Exch. 661. 

The Court overruled all the objections to 
the warranty and refused the order. 

Attorney :— W. R. Windsor. 
. AioarA ▼• oopi axFAin hothkamok 

ifMlaiiMe-CoiifUIr Cbiirii Staiuie, No. 346. 

SeeL 66-- Jfortce qr X^^Aaies SignhigSoU. 

Dr. MaoKAT moved for a rule nift for a 
mamOamui calling on Mr. T. S. Cope^ Judge 
of the County Courts Ararat^ to show cause 
why a maimuum u should not Issuei directing 
him to hear the defence hi the case of Thanuu 
V. JvuMfMiics. The defendant was summoned 
for £71 8s. 6d., under section 66 of the County 
Cpurto Stotute. No. 346, which enabled a 
plamtilf, upon personal service of a summons 
on defendant and failure of defendant within 
10 days after service to give notice in writUig, 
" either by himself or l^ his attorney," to the 
remstrar of his intention to defend, to obtain 
judgment On 19th January, within the re- 
quired time^ the following notice was given 
to the registrar:— "I intend to defend this 
action, on the ground that there is a good 
defence on the merits. O. W. ElUs, attorney 
for defendant** The case came on to be 
heard before Mr. Cope, at Ararat, on the 
9th March, and on the morning of that day 
Mr. Ellis, for the first time, signed the 
roll of attorneys in the County Court The 
Act 346 provided that *' no attorney shall be 
allowed to act or appear for any person in 
any county court until he has caused his 
name to be entered in a roll or book to be 
kept by the registrar for that purpose, stating 
his place of business, where papers may be 
served." As Mr. Ellis had not complied with 
this proviso at the time he gave the notice of 
defence, Mr. Cope refused to hear the defence, 
and gave judgment for the plaintiff. 

The Chief Justice.— Was not this a matter 
within the discretion of the judge? 

Dr. Mackat.— No ; it is his duty to hear a 
cause, and the defence is portion of the causa 
The objection about signing the roll is a mere 
matter of regulation, and ought only to affect 
the costs. Section 35, in using the words 
"act or appear,** clearly means "act or ap- 
pear" in court ; as explained by the first psrt 
of the clause to address the Court, exa- 
mine and crossrexamiiie the witnesses. It 
does not apply to business oat<«ide the court 
Keighley v. Goodman, 19 L.J., C.P., 1C6. 

The Chief Justice.— Section 56 requires a 
defendant to forward certain notices, by him- 
self or his attorney, to the registrar, within 
10 days of the service of the summons on him. 
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If ha does not do no^ the plaintiff maj pro- 
ceed to tign jiidgment and tax hii ooett. 
This notioe, if given bir an attorney, mnst» 
nnder sec. 35, be given bj an attorney acting 
generally in the cause, and enrolled as pro- 
vided by that section. In this instance, the 
person who signed the notioe had not com- 
plied with the proviso of section 35 as to 
canning his name to be placed on the roll. 
We do not think the terms **act or appear ' 
apply to appearing in ooart merely. To 
hold that view woald be to say that the 
Legislature had unnecessarily used two 
words to express a meaning that could 
easily have be^n supplied by the use 
of one^ namely, "appear." We think 
"acting" does not mean the same as "ap- 
pearing." Keiffhlep v. Ooodman is no autho- 
rity for this case. There the statute prohihits 
an attorney recovering money for appeving 
for another attorney in court, but it did not 
prevent him recovenng for work done before 
the case came into court. The notice of 
defence given in this case, therefore. wa« in- 
suffidenrs and the plaintiff migibt hara 
treated the artion as undefended, and ob> 
tatn^ judgment He did not do so^ 
but he did not thereby waive bis light 
to object at the trial. Tlie difficulty in 
this ca»e might have been met by the jndn 
ezerciKing the discretion given bim by Knle 
43, and adjourning the hearing on payment 
of costs, t-o enable notice of defence to be 
given. Had that coume been pursued, sub- 
btantial jimtice would have lieen dono^the 
party in default (the defendant) would have 
had to pay tlm custs occasioned by his ncftlect, 
but he would have had an opportunity of 
stating his defence. We regret that course 
was Tiot pursued in this instance, but we 
cannot interfere. 
Rule refused. 

Attorneys :— Sedgfield and Allport for Ellis. 

BEGIKA V. CABB. 

Pn^H^tion^Munieipal Statute, SeetUni2(i6— 
Hummont bp VolUetor, 

Rule fifsi for prohibition to restrain tba 
justices at St Arnaud from enforcing an 
order directing Mr. S. House to pay £40 for 
rates. 

Mr. Fellows moved the rule abaolnta ; Mr. 
Higinbotbam showed cause. 

Mfc Houia wa« mmmopad, wk tJMrii m Jla J Bt 
af TlMM. BanJaiidn<}aldaB. loB£IO>«lBr4tf» 
totha St Araaod Boioai^ CovMit on'UM 
dlfacminai. andaa oidar wmI— edtgaiiKt 
tha defendant Thaobjaction taken waa tba* 
tba ooUactor bad no power la aoa te rataa 
due to the council ; tha council mnai be tha 
complainant although tha oompliint migiil 
be made by the collector— that is, tlia innl« 
mons might be taken out by him. 

Mr. HiaurnoTHAM said the MnnidMl Ael^ 
Na IH sec. 205. enabled tha- conncu to re- 
cover rates due before justices ; and aao. 78 
of tba Justices Act enabled complaints to ba 
laid by ** tha complainant in person, or bf 
his counsel or attorney, or other persott 
authorised in that behalf." In this case the 
complaint was laid by tha coUaotor, duly 
authorised by the connol. 

The Chief Justicb.— He must lay tha com*, 
plaint aa that of tha corporation, not as his 
own. 

Mr. HioiNBOTHAX.— There is no necessity 
for any oompUinant's name to appear in tha 
summons. 

The Chief Justice.— No; but tha ease 



moat be entered in the causa book, with tha 
complainant's name and tha dafendaat't. 
The complainant here ought to ba tha coun- 
cil, and so far as wa can infar froos tba affi- 
davits tha case was Qoldui «. Boute, not tha 
Bcrough OoimeU cf 8L AmoMd v. JSomie, 
Suppose the complaint was diamisaad, against 
whom would the coats be given ? 

Mr. HioiNBOTHAH. — Against tha parson 
namttd in the complaint The order made bf 
the justices is not set out in the affidavits, 
and we cannot tell wheUier tha order was not 
for payment to tha borough ooundL As tha 
order has not been sat out tha prohibition 
ought to be refused. 

The Chief Jobticb. — Tha fair infarenca 
from the documents before ns la that tha 
order was made for payment to tha person 
named as the complainant I use the term 
complainant as different from the parson who 
takes out the summons. A defendant may 
be brought before the Court on any compkdn^ 
but when in court he Is entitled to know 
who the complainant is : and the only infer* 
ence from the napers is that this case was ona 
of OoUlen v. Bouse, and that Uie order waa 
for payment to Golden. And we think Golden 
could not be the complainant in a proceeding 
for rates due to the counciL But the ooun- 
dl may, nevertheless, obtain the summons by 
an attorney or a non-professional man duly 
authorised. 

Mr. Justice Babbt.— It would ba intoler- 
able to compel parties complaining to appear 
in person when they can do so vicariously, 
but tha person who represents them must* 
at the hearing, disclose the names of his 
principals. 

Rule absolute for prohibition, with costs. 

Attorneys :— For House, Taylor and Man- 
ton; for Golden, Malleson, England and 
Stewart 

BECIITA V. THOMPSON. 

ProhtbiUoH-^uminons for RtUea^Dtmand in 

WriaRQ. 

Kale fiisi for a prohibition to restrain tha 
justices at Sunbuiy enforcing an order for 
payment of £6 14s. 3d., by ona Daniel Smith, 
to tlie Shire Council of Bulla ; in default of 
payment a month's imprisonment 

Mr. Duigan moved the rule absdnta ; Mr. 
G. P. Smith showed cause. 

Smith was summoned for £2 16s. 3d., for 
rates due. He had not before summons, re- 
oeivt^ the notice to pay rtrquired by sec. 205 
of IM, but when he received the summons he 
tendered the collector the amount of tha 
rates and 54. costii ; but the collector declined 
to accept tliiii.- demanding larger costs. By 
the advice of his attorney. Smith then paid to 
Mr. Soroerville, the cleik of the court, the £2 
16s. 3d., and 5s. costs. The shire council, how- 
ever, proceeded with the cose, and Smith not 
appearing at the hearing, obtained an order 
against him for £2 16s. 3d. and £3 8s. costs, 
total £6 44. 3d., in default of payment ona 
month's imprisonment On behalf of tha 
defendant, it was urged that the justices 
bad no power to make the order for imprison- 
ment at the same time as the order for pay- 
ment Distress should be levied in the first 
instance, and if that proved insufficient, then 
the order for imprisonment could be made. 
The jurisdiction of the justices to, adjudicate 
upon rates was statutory, and itsnouldba 
shown that the provisions of the act bad bean 
complied with ; yet the defendant swore posi- 
tively that no demand had bean made on 
him for the rates 14 days before ba waa sum- 
moned, as required by sec. 206 of 184» For 
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iiwaioontoiidedUialMtliaoidor 

BMda Iqr th« JattioQi was nol aet oat tha 
Coui oonld nol gnnt a piohibitioii. There 
mm m minale einied bf the derk— " Imme- 
diftfee peyment^ ae&uilth dislreiir end eele, or 
one moRth in gaoL" Bat that minate wae 
act eoJIeient Aa to the pajment of the 
Monef lo llie clerk of the ooort that oi&oer 
had no power to reoeive it It did not appear 
ttat no demand in writing was made upon 
the defendant for tbeee ratoe, and the Coart 
woold not awame that it was not made. 

The Camr JuencoL— None of the objectione 
tie tenable, except that relating to the de- 
mand for the rates. The defendant swears 
that no demand was made apon him before 
aerrioe of the summons. He pud the money 
to the derk of the ooort bat did not attend 
the hearing. The town derk. it was said in 
one of the affidavits, did attend, and proved 
the case. If he did prove the case, he should 
have proved the demand. We have only got 
a minute of the order, but we can only infer 
from the papers that no demand was made 
before the snumons. On thii ground we 
think the prohibition d&onld go^ but without 
costs. 

Rule absolate for prohibition, without 
costs. 

Attorneys :— For Smith, Mills; for the 
Bulla Shire Ck>uncil, Duifett 



TuiBDAT, Maboh 22. 

DUnr Y. LTNOH. 

Martifaife of Sheep^Bight to the Wool 



case from the justices at Echuca. 

Mr. FeUows for appellants; Mr. C A. 
Smvth for respondent . 

The defendant Lynch was the superinten- 
dent of the Cornelia Creek Station, near 
Echuca, and was summoned before the Justices 
for £29 Os. 3d. for wases due to Dunn. The 
justices made an order for £29 Os. 3d., and 
12s. costs, against Hugh Glass, Patrick 
Higgins, and Robert Stirling Anderson, the 
alleged owners of the station. A warrant was 
issued against the goods and chattels of these 
persons, and under it on 9th December, 1869, 
a seisure was made of nine bales of wool at 
Rochester, then in course of transmission 
from Cornelia Creek Station to Melbourne, on 
account of the Colonial Bank. On this seizure 
being made, the wool was claimed on behalf 
of the Colonial Bank. The interpleader 
summons was heard on 2l8t December, 
1869, when the bank (the daimants) put in 
evidence a stock mortgage, dated 13th Octo- 
ber, 1865, from Patrick Higgins to Messrs. 
James Murphy and Michael Lynch, which 
redted that the mortgagor had contracted to 
buy certain sheep then on the station from 
the mortgagees for £46,199 19s. Id., and that 
it was agreed £16,000 should be paid in cash, 
and the balance by bills at one, two, and 
three years, to be secured, and redting that 
the sheep and stations had been delivered to 
Higgins ; aad then witnessed that for the 
purpose of securing the said bills, Higgins 
solo, transferred, and assigned to the mort- 
gagees, their executors, administrators, and 
assigns, all the sheep, numbering about 30,000, 
tiien depasturing on the Cornelia Creek, 
Longola, and Rest Down Plains East stations, 
and ail the increase and progeny of the same 
and ail chattels and effects upon the station, 
subject to redemption on the payment of the 
acceptances. The mortgage contained a 



dense that all sheep and stock at any time on 
the stations during the continuance of the 
security should be deemed to be induded 
therein. The daimants also put in a transfer 
of this mortgam endorsed upon itb dated 
9th August le69, from Lynch and Murphy 
to the Colonial Bank, for £8^572; the 
amount then due on ttie mortgage. The 
memorial of registration of the mortgage, 
dated 13th October, 1865, was also put in evi- 
dence. The bank also put in evidence a mort- 
gage by Hugh Glass, dated 3rd June. 1869, 
ledting that Huch Olaai, R. 8. Anderson, 
and Patrick Higmns were the owners of the 
atations, and redting that it had been agreed 
that advances made by any of the partners 
diould be a charge upon the stations, stock, 
Ac, and that Glass had advanced £36,000 on 
•ooount of the station : that Glass was en- 
titled to a chaige for that amount on the 
property : that he was indebted to the Colo- 
nial Bank in £00,000, and to secure payment 
of same he mortgaged all his interest in the 
■lation% stock, oe., to the bank in language 
dmilar to that in the first mortgage, the 
mortgage bdng duly registered. It was also 
piofed that the defendant Hogh Lynch, had 

been acting from 18th August 1860» aiover^ 
aeer of the Cornelia Creek run for the bank, 
and had since that date held the stationa for 
them, but the sheep on the station were the 
same as those originally purdiased by Higgins 
or their increase. Shearing did not com- 
mence till 10th September, 1869, and the 
daimant paid the shearing ezpenses ; that the 
nine bales jnised were part of this season's dip^ 
and at the time of seizure were in the posses- 
sion ci Hugh Lynch, for the bank. Several 
objections were raised for the execution crO' 
ditor to the bank's daim, the prindpal bdng 
that the mortgages contained no reference to 
the wool, and that the wool did not pass by 
merdy naming the sheep. This last objection 
was the only one argued before the Supreme 
Court 

The Court held that the wool taken from 
the sheep belonged to the owners of the sheep ; 
that the wool, therefore, bdonged to the bank. 
Appeal allowed with costs. 

Attorneys :— For Dunn, Baynes, for Meade ; 
for Uie Bank. Vaughan, Moule, and Seddon. 

TBBLOAB V. O'HABS. 

Appeal from Petty Sesehns—Jnterpkader— 
Order of Justices. 

Special case from the justices at Castle- 
maine. 

Mr. Wrixon for appellant ; Mr. Fellows for 
respondent 

On 3rd February, 1870. O'Hare obtained an 
order against Thomas Metcalf for £20, debt 
and costs, and a warrant was issued, on 
which a cab and horse, found in Metcalfs 
possession, were seised. Treloar claimed the 
property, and an interpleader summons was 
issued. On 24th January, 1870, Metcalf gave 
a bill of sale to Treloar, to secure £57 alleged 
in the body of the instrument and in the re- 
ceipt to have been paid bv Treloar to Metcalf 
on the day of the date thereol Treloar, in 
his examination, said £50 was paid two years 
before the date of the bill, and £7 on 24th 
January. The £50 he said was paid in £5 
notes. Thomas Metcalf, in his evidence^ said 
the £50 was given two years previously, but 
was paid to htm in £1 notes, and that he had 
applied the money (£50) in paying a prior bill 
{produced in court) to one jSdwin Williams. 
The magistrates determined " that on the evi- 
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dence in tuiyport of the claim and the on- 
tniUif ol itatements contained in tbe bill of 
•ale as to the payment of tbe consideration, 
the sale of tbe cab and borae so seised sbonld 
proceed." 

Mr. Wbixov urged that tbe mafistratea 
ought to have come to some definite dedsion. 
They bad made no order in tbe matter. 

Mr. FxLLOwa submitted that there was no 
point of law in tbe case. The question was 
one of fact^ and solely for the justices. 

Tbe Cam Jubtioi.— This is merely a 
question of fact» and it was for tbe justices 
to say whether they would belieye tbe 
claimant's story, and we should be sorry to 
interfere witb tbeir decision. 

Attorneys :— For appellant B. Wooleoot; 
for respondent^ Edwards, for ueake. 

BMIVA T. TATLOm. 

FrohibUkm—DepaiUUms-Dog Aetr^WUfnOy 
perflating Dog to worry Sheep, 

Rule nisi for a prohibition (Justioei Ad^ 
sec 136), to restrain tbe Justices at Bnninyong 
from enforcing an order by which Thomas 
Dickenson was fined 40s. for wilfully permit- 
ting bis dogs to attack and worry 27 sheep 
belonging to Wm. Clarke, of Mount Clear. 
The summons was issued under sec. 14 of tbe 
Dog Act. 27 Vic No. 229. Tbe defendant 
in bis affidavit said that no proof bad been 
giyen at tbe bearing that ne was present 
when tbe dogs worried tbe sheep, and poei- 
tively denied that be knew anything about it. 
No cause was sbown, nor were any answering 
affidavits filed. 

Mr. MoLiawoBTH moved tbe rule absolute^ 
and submitted tbe decision of tbe magistrates 
was erroneous, as tbe act plainly contem- 
plated tbe presence of a defendant In inciting 
dogs to attack sheep. 

The Chuv Jubtioi pointed out that tbe 
depositions bad not been brought up, nor 
was there any statement that there were nO| 
depositions. 

Mr. MoLMWOBTH submitted that Beg. v. 
Napier. 6 Wy., W.. & A'B., 105, showed thatthe 
Court dispensed with the depoeitiona. 

The Chut Justice.— In that case tbe in- 
ference to be drawn from tbe affidavits was 
that no depositions had been taken before the 
justices. But here we can draw no sncb infer- 
ence. You must file an affidavit stating af • 
fhrmatively that there were no depositions^ 
and tbe rule will then be absolute for a pro* 
bibition, but without costs. Let it be under- 
stood for tbe future, tbat depositions must 
be brought ua or an affidavit made thai 
there were no depositions taken. 

Attorney :— For Dickenson, Fanssett 

BOBIBTBOH (aPPILLANT) Y. OABMODT (REBPOHT- 

dbit). 

Lkemed Carrier-'Two Pauengere on box eeai 

-^Hegligenee^Licenied Carriage HUUiUe, 

No. 217, Sect 20. 

Appeal from County Court, Sandhurst 
Mr. Fellows for appellant ; Mr. C A. Smyth 
for the respondent. 

Tbe appellants, Robertson, Wagner, and 
Co., were summoned for that, on 28ih August, 
1869j the plaintiff was being oonveyfd in a 
carnage of tbe defendants, and one Thomae 
Gough, a servant of defendiuits, drove and 
managed the said conveyance so negligently 
and unskilfully that tbe same was upse^ 
whereby plaintiff was injured. Tbiit case was 
beard on 12ih November, at Sandhurst, 



before Mr. M. F. Maooboy, wbo found a 
verdict for plaintiif for £26, with costs, ac- 
companying such verdict with the following 
remarks, namely— ** Had it not been for the 
proviiiion in the Licensed Carriage Statute^ 
1864, 1 would, on tbe evidence adduced, have 
found as a fact tbat there was no negligence 
in this case. But it having been enacted by 
tbe statute, section 20. that no more than 
one passenger, or other person, shall be 
allowed to sit, or be earned on tbe box. 
with tbe driver ; and it having been proved 
tbat two persons were allowed to sit and bo 
carried on tbe box witb tbe driver at tbe time 
of the accident^ 1 felt constrained by the 
statute to regard this violation of its provi- 
sions as conclusive evidence of some negU- 
mnoe, contributing in some manner or de- 
gree to tbe accident ; and I found a verdict 
accordingly, but witb damages so moderate ae 
to imply a low degree of negligence only ia 
the defendants." The case also set out at 
length tbe evidence in tbe case. 

Mr. FxLLOWB.— 'rbe Licensed Carriage Ael^ 
27 Vict. 217. sec. 20, is only a transcript of 3 
and 4 Wm. IV., cap. 48, sec. 4. It provided 
tbat *' if more than one person besides the 
driver shall sit or be carried upon tbe box of any 
stage carriage, as aforesaid, the driver thereof 
at the time when any such offence was com- 
mitted shall forfeit £5." Tbe imposition of 
that penalty was tbe only punishment that 
could be inflicted—wbicb was applied, not to 
tbe owners of the carriage, but to the driver. 
Tbe prohibition of more than one person 
sitting on the box was no evidence of negli- 
gence. If it were proved tbat there were 
three on tbe box when there was room for 
only two^ or tbat tbe presence of more than 
one passenger contributed in any degree to 
the accident., then tbe existence of tbe legis- 
lative prohibition would materially affect the 
case. Morrieon v. The Qeneral Steam Nawf 
gcUion Company, 8 Exch. 733. 

Mr. Smtth.— It is neglect on tbe defendant's 
part to allow more than one person to sit on 
tbe box. Tbe Legislature has seen fit to pro- 
hibit more than one person sitting on tbe 
box, and Uie disobedience of tbat prohibition 
is evidence of neiUect on tbe defendant's part. 
But, irrespective of that, tbe evidence ad- 
duced before tbe judge shows that there was 
negligence. Orofte v* Waierhouse, 3 Bing. 
321 ; Limpus v. London Omnibus Company, 
lH.&C.,62e. 

The Chut Jubtics.— Tbe judge gives bia 
reasons for arriving at tbe conclusion whicb 
be adopted in this case. The section alluded 
to enacts tbat only one person shall sit on the 
box, and the judge considers tbat tbe presence 
of more than one is evidence of negligence — 
not merely primd/acis evidence of negligence^ 
but conclusive evidence^ although it may 
have been proved that this bad nothing to do 
witb the accident, and no evidence is given 
connecting it witb tbe accident. I should be 
very sorry to see such a provision inserted by 
tbe Legislature in any act, and I think tbe 
Legislature would hesitate long before insert- 
ing it. In tbe absence of any such express pro- 
vision, we ought not to hold tbat the law is 
sa We offer no opinion whether there is 
any evidence of negligence, or whether a 
coachman wbo carries foi bire is not aa 
insurer, and boimd to carry safely. Appeal 
allowed. 

Attomeyfi'-For appellant^ anner, foe 
Flegf ; for letponden^ J. McCormick. 
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BANCO. 

(Befon their HoDoan the Cliief Jnitioe Sir 
W. F. Suwell, Mr. Jnttioe Bany, and Mr. 
Jnttioe WilUama) 

TunDAT. Mabcb 22. 
ruLUBTON (afpbllavt) y. BiBonr (bbbpon- 

dbht). 

PMieBeaUh8taiaie,8ei^9!^Ct^eeaiiid 
Chieorif^AduUeraikm. 

Appeal from pettj ■eirioni, Melbourne. 

Mr. FeUowf for appellant (the complain- 
ant) ; Mr. Caiey for rwpondent (defendant). 

The information alleged that the defendant 
did sell certain food adnlterated with chieorr. 
to wit^ coffee, the defendant not being the 
maker or manufacturer of the aame, and the 
same not being aold ae a mixed and com- 
pounded article, properly marked and labelled 
ae tuch. It was proved that the defendant 
■old to the informant, for coffee, a mixture or 
compound which, on being analjMd by a 
competent analyti ▼*■ proved to coniist of 
ground coffee berry and chicory. It appeared 
that defendant wae not the maker or manu- 
facturer of the artiude of food in Question, and 
did not idl the same as mixed or com- 
pounded, properly marked and labelled as 
such, but as coffee. The magistrate was of 
opiiuon that the case did not come within the 
lag aAd spirit of the act, as the term 
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ooiiee AppUflt eqiualv to the oompoimd of 
ground ooffoe Mid ehioorj. as to pure croukd 
eoffee. and diimiMed the inf ormatioii. 

8eetkm39 of tho Pnblie Heallh Statato 261 
aoaeli tii«l an j penon aellinc any aitida of 
food or drink wnieh is adalteratod or not 
pnt, whathor raeh artada of food or drink 
•hall or ahaU nol bf reason of anoh adaltora* 
tion or mch impori^ ba rendered d«letorions 
to bealtli, or shall sell anj artiela of food or 
drink in any andosara by which anoh artida 
ii made to repreeeni thai which it Is 
nol; shall ba liabla to a penalty. A proriso 
to the section enacts that any maker or 
manafactarer of articles of food or drink may 
neTertheleas mix or oomponnd each articles 
as are innocaoas and wholcsomcL and may 
aell, or offer for sale^ sach mixed or com- 
poiinded articles property markt^ and labelled 
assach, bat not otherwise. On behalf of the 
a^pellantk it was argaed that if the defendant 
wished to protect himself he onght to have 
labelled the goods as a mixtare of ooffee and 
diicory, and not sold it as coffee. He did not 
choose to do so^ and mast therefore take the 
oonseqnenoes. For the respondent it was 
aiged that the provision renpecting properly 
labelling only aipplied to the mannfactarer, 
for how ooald the seller tell what the mana- 
factarer chose to pat in any artideT The 
seller was in a wm different position to the 
manafactarer, and actoal knowledge of the 
qaalily of the article shoold be prored in his 



The CBur Juanoi.— We think the 
don is an erroneoos one. Coffee and chicory 
mixed are not coffee; it consists of two 
things; and notof one. The statatois a very 
stringent one, and proTides that an article 
may baadaltorated even althoogh the adal- 
toration is not in jarioas to health. Vendors 
have the means of redreas in their own hand-; 
th^areatUbortytostato wbattheartideis. 
aiia if people choose they may bay it on such 
representation. 

Appeal allowed ; ease remitted to jastioew 

Atlomey8^-For appellant» Stephen and 
CSameRMi ; te ieepondent» Sterling Ik ICaiphy. 
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(tmuan) t. jggKnni (i 

wan). 

Ifiadiafnp Order— ObsCe. 

Appeal from patty sessions; Walhalla. 

Dr. Madtay for appellant, Mr. M'Fariand 
for remwndentk 

Walker was sammoned before the paUce 
magiatrate at Walhalla by Jenkins, the oflldal 
i^ent of the North Meant Useful Anmlga- 
iBated Qnarta-mining Company (Regbtered), 
for £60 IBSi, unpaid calls on 64 shareiL The 
magistrato BBade an order for paynMnt; with 
AtkOQsli. 

"It was proifad opoiitlie hearing thai tt» 
aoMpany had been inoorpoiated under tiM 
Afll NoBB by being registered with the dark 
aCtheCourtol Mines of the mining district 
off Beecfaworth at Sale, the oertificato of sadi 
Mglitoation being put in eridence; and 
beaiim the seal of the Court of Mines at 
Baechworth. It was not disputed that the 
defendant was a shareholder in the company. 
It was prored, among other matters, that 
the oompaaj had been wound-up under the 
Act Na f2B, and the order for winding-up 
the company was put In cTidence, and a copy 
of the said order was annexed. Theattomevfor 
^ defendant contended that the said wind- 
on the face off it (and read- 



ing it in connexioif with the beforementioned 
cmficato of rvgistration of the company) bad 
in point of law. The attorney for the com- 
plainant contended (eonlra) that the said 
winding-up order was legal, valid, and saf« 
fident.'' 

The winding-up order was as fallows :— 
"Whereas, on the 17ch di^ of Jaly, 
1668^ a demand in writuig under 
the hand of James Peadlebnry, a cre- 
ditor to whom the said company is in- 
debled, requiring the said oompanr to pay 
the sam of H3S 6s. 6d. then due and 
owini^ was served on the said companr, and 
the siod company has for the space of three 
weeks succeeding the service of such d e man d , 
neglected to pey such sum, or to secure or 
oomponnd for the same to the satisfaction of 
the ssid Jaoies Pendlebury ; and whereas on 
the 1st day of June; 16(», the said James 
Pendlebury did prenent to roe; the under- 
signed judge of the Court of Biines of the dis- 
trict in which the said company was rfgis- 
Uaed, to wiL the district of Gipps Land, at 
Sale aforesaid, his petition setting forth the 
facts hereinbefore redted, and praying that 
the said company might be wound up. And 
at the time ol presenting the said peti- 
tion an affidavit of the said James 
Pcndlebniy verifying the same was filed in 
the last-mentiotted court And whereas a 
notice in wriiing has been duly served at the 
registered office of the stid company, and 
also apon Thomas Walkei, one of the direc- 
tors of the said oompanir, in this behalt 
which said notice required them to appear 
here before me on the fir it day of June in- 
stanti to answer Uie said petition, and to show 
cause why I should not n ake an order fcr 
winding up the seid company forthwith, or 
iiuch other order as the case might rfmoire. 
And whereas the said company did not 
appear, and did not khow sufficient cause aa 
rMiuired by the said notice in writing. Now, 
therefor^ upon the hearing of the said peti- 
tion, and upon reading the affidavit of the 
said James Pendlebury, dated the 11th day of 
February last, and of the affidavit of the said 
James Pendlebury, dated the 26th dav of 
May last, and upon proof as well of the facto 
and matters aforesaid as that the said sum la 
now due from the said company to tha 
said James Pendlebury, and upon hear- 
ing Mr. Butler, the solidtor for the said 
James Pendlebury, I do order that the said 
company shall be wound up forthwith. And 
I do farther order that the said company pay 
to the said James Pendlebury the sum of £• 
Sa sterling for his costo of thM application. 

** Given under my hand and the seal of tha 
said Cunrts at Sale, in the said miuiiiK die- 
tii^ this 12th day of Jane^ in the year of Our 

(L&) "Samobl H. BiHDcnr.** 

Dr. Mackat said he did not take the point 
that the peution had not been piret-nted in 
the court for the district in which the com- 
pany was registered, as that point had bMn 
determined Me Tke BrUammia Ooid-mmmg 
Campam^. The Argut, 25th June, 1668. But 
he contended that the order should have fol- 
lowed the form given by the act, 324^ and 
atated that a summons IumI beensbrved on 
tha company instead of a notice in wtitiug. 
A summons was an act of the Court, bat notice 
was a purely personal aci emanating from 
the parly. The order, therefore, not hav- 
ing foUowad the form given in the act^ 
osiht in aveiy particalar to state tha 
wUflb gava tha Court JurisdiotioB. 
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It oQKhl Moordiiiftly to hmrt recited that » 
eoort lor the miniDg diatiiet of Qippe Ijand 
bad been dnly inoeiaimed. Of the other 
mining eonrts the Court coold take judioial 
notice, aa they were mentioned in the Mining 
Actk bdt no coart which was created by Pfo- 
elamatkn since the act could be taken notice 
off. except the proclamation was recited. 
CiMCievL Umwin. 11 A. and K, 373 : Taylor 
9. Ohmmm, 11 O. and F., 640. The judge 
c«gbt also to baTO subscribed himself as 
judge for the Qipps Land mining district^ 
and bis omission to do so was fatal, for be 
must make his order in the place where he 
bad jurisdiction to do so. Turner v. Behrtna, 
Tkt ArquM, 28th NoTcmber, 1868; Paleyon 
Summary Conviction, 187. The order was 
also bad, as it gave costs to the petitioning 
creditor, which the iad^e dearlv bad no power 
to do. Reg. v. JmabUania of Stoke BUu^ 6 
Q. B., 168. 

Mr. MTablavd.— The schedule to 324 does 
not meet all cases in which companies can be 
wound up. The Act 228, section 2. provided 
that if any execution against a company was 
returned unsatisfied, or when any cnditor to 
whom £60 is due should serve a demand re- 
quiring the company to pay, and the company 
did not pay within three months, a petition 
might be presented for winding up, and yet 
the schedule only had a form for one of these 
facts. The form adopted must therefore be 
treated as nearly like the form given in the 
schedule as it could be. A summons is not 
necessary ] the Act, No. 324, Sect. 8, provides 
that a notice is sufficient. As regarded the sub- 
scription of the judge, as judge of the court, 
that was unnecessary, for he described him- 
self in the body of tne order as judge of the 
court The Court would also take judicial 
notice of his signature without any subscrip- 
tion following — Eddence Act, sec. 64. In 
regard to the coeti. the case dted, Reg. v. 
InhaJbUanU of 8k ht Bliaa, did not apply, 
for there the seisions had no power to 
make the order t> which the costs were 
incidental, and tbe order being bad, the 
costs went with it But here the order 
did not at all depend on the costs, and the 
part relating to them might be rejected 
as mere surplusage. The costs could 
never be recovered against the company, 
as the moment the order was made all toe 
company's property vested in the oAdal^ 
•gent. 

The Chuf Jubtigi.— The case of Turner 
V. Bthrene does not apply here, as this order 
purports to be signed within the place where 
the jud^ who signed it had jurisdiction. 
The omission of the words, '* judge of the 
said Court of Mines" in the subsmptioii, is 
cured by the fact that the original winding- 
up order was produced to the magistrate, and 
the magistrate was bound to take judicial 
notice of the signature. The form ^ven in 
the schedule has been verv carefully drawn, 
and it is a great pity that these forms are not 
followed, as it would prevent a great deal of 
difficulty. It was. however, altogether be- 
yond the jurisdiction of the judge to give 
costs. There is no doubt about it. 
The difficultv of enforcing payment shows 
the costs could not be given ; but although 
it was illegal to give costs, yet the winding- 
«p order may be good in part and bad in 
part In Reg. v. fnhabUanU of Stoke BUee 
the costs were incidental to the judgment, 
and went with it Here the order is good, 
and, if it had stopped when it came to the 
vart relating to oosts^ could not hnfu been 



impeached. The costs being added was an 
illegal excrescence. The order certainly goee 
forth to the world again : but if sought to be 
enforced as to the costs, it goes with our opi- 
nion as to its illegality on that point ; and if 
endeavoured to be enforced against the com- 
pany, it is clear what our opinion will be. 
The appeal will be dismissed, but certainly 
without coats. 

Attorneys :— For appellant^ J. M. Davies 
for Akehurst; for respondent, Hughes for J. 
D. Emerson. 

PAGHmr ▼. roun. 

Demwrrtf^BiU of RxehcMge—OoiidUkmal 
Agreemenlfor Raieunl 

Demurrer to plea. 

Mr. Williams for demurrer; Mr. Fellowi 
for plea. 

Declaration on a bill of exchange drawn 
against acceptor for £110, at four months, 
from Ist May. 1860. Plea, except as to £13 
lOt, pnrcel of the said debt; and causes of 
action for which judgment went by default 

^^^^ ft* •*?££!"/* ^ ^^ WU-to wit 
on let May, 1860— it waa mutually agieed 
by and between the delondaat and the 

8' laintiir. that the plaintiif should sell to tne 
efendant 327 shares in the Speculator Gold- 
mining Company. Bsllarat for the sum of 
£110, to be paid by the defendant to the 
plaintiir by a mil of exchange to be made by 
the plaintiff, and directed to andacoepted by 
the defendant, and payable four months after 
the date thereof, at the expiration of which 
£37 was to be paid by the defendant to the 
pUintiff in cash, and the remainder renewed 
for two months, with interest added, all calls 
during the currency of the said bill of ex< 
change to be paid by the defendant to the 
plaintiif in cash when due ; all dividends to 
go to the credit of the defendant's acceptance, 
and should the defendant neglect to comply 
with either of the above terms, the plaintiff 
was authorised to dispose of the said shares, 
and place the net proceeds to the defendant's 
credit The plaintiff was also empowered, in 
the event of the said shares becoming 
saleable at 10s. each, to dispose of so 
many as would cover a third of the 
amount of the said acceptance, and to 
credit the defendant with the proceeds, but 
the defendant was also to have the option to 
substitute £37 in lieu of allowing a sale as 
last aforesaid. And the defendant further 
aays that the said bill of exchange in the 
dedaration mentioned was made, accepted, 
and delivered to and received bjr the plaintiff 
for and on account of the said price of the 
said shares, and for and upon no other ac- 
count; value; or consideration whatsoever, 
and when the said bill of exchange became 
due the defendant paid to the Dlaintiff, who 
tiien received from the defendant £23 lOs., 
parcel of the said first-mentioned sum of £37 ; 
and the defendant further says that at the 
time the said bill of exchange became due, 
and thence until the commencement of this 
suit; the defendant was ready and willing to 
renew the said bill of exchanse for the said 
remainder of the said sum of £110 for two 
months, with interest added, by accepting 
another bill of exchange, to be made by the 
i^ntiff in that behalf for and on account and 
in renewal (to the extent aforesaid) of the 
said bill of exchange in the declaration men- 
tioned, but the plaintiff did not make any 
such other bill as aforesaid, but whoUy 
omitted so to do. 
Demurrer that defendant's plea is bad, for 
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that it admits the plaintiff's cause of action 
to which the plea is pleaded, and admits a 
breach on defendant's part of a condition pre- 
cedent to plaintiff's performance of his part 
of the said agreement, and states no facts to 
aToid the said canse of action, or to justify 
tiie saidtbreadi* 

Mr. WiLLiAXB.— Before the defendant was 
entitled to any renewal he was bound to pay 
£37, and the plea states he only paid £23 l(k, 
the condition precedent not bong performed. 

Mr. FcLLOWS.— The agreement does not 
state any condition to the plaintiff performing 
his part of the agreement It resembles goods 
sold fur which four and six months' credit is 
given. The existence of the six months* 
credit does not depend cm the amount at four 
months being paid. Here the payment of 
£37 is not made a condition of renewina the 
bill, and the plaintiff got all he wanted, for 
he has been paid £23 10b., and judgment has 
been signed for £13 10a, making a total of 

£37. 

The Chut Ju8nGi.~If none of the money 
had been paid the plaintiff would haye had 
to renew the bill for lesa than was actually doe. 

Mr. Fellows.— No doabt bat he could sue 
for the £37. 

The Chuf Juanci.— a person who gives a 
bill promises to pay the whole of it at 
maturity. This bill was all to be paid at the 
end of four months, but the parties made an 
agreement that if at the expiration of that 
time, instead of paying all of it the acceptor 
paid a certain ps^ it would be renewed 
tor the remainder. That amounted to 
a condition precedent A contract for 
sale on credit at four and six months 
is not a parallel case. There the con- 
tract is specially for a lesser and a larger 
tame. Here the person who accepts the bill 
is to have a certain advantage if he pays part 
of it on maturity. He was to pay £37 and 
renew for the remainder, but now could 
there be any remainder unless the £37 was 
first deducted from the whole sum by being 
paid? 

Judgment for the plaintiff. 

Attorneys:— For plaintiff, Hombj; for 
defendanlj Godfrey. 

BMUTA ▼. DALT. 

PtMbUitm-8€9ereiiee<ifCfa'UM$€fAdi<m, 

Bnle Mill for a prohibition to restrain justices 
at PlMuant Creek from enforcing an order 
ifor payment of a debt due bf Peter Qalbnitk 
to James Law. 

Mr. a A. Smtth moved the rule absohite ; 
the respondent Law appeared in person. 

Law was manager of the New Pene- 
veranoe Gompany, Pleasant Creek, a oo- 
operative company of miners, and Galbraith 
was the secretary of the company. Law 
iMued two summonses against CFalbraith, d^ 
scribing him as secretary of the company- 
one summons for £11 5s. 4d., the other for 
£13 15b.— for payments made during Septem- 
ber, 1869, on behalf of the company, and 
orders were made in both cases for the plain- 
tiff. In support of the rule it was urged thait 
the complainant could not sever his cause oC 
action so as to bring it in the police court ; 
that the items in the two summonses were all 
one cause of action (Justices Statute, No. 287« 
sec. 44). Law said that the practice was to 
pay the account fortnightly, and the sum- 
monses he issued were for two fortnightlf 
payments. 

The Chisp JusncB.— It is plain this waa 
a running account^no matter when tha 
amounts were paid. The complainant cannot 



separate his daiiia as be has done. The mla 
will be absolute for a prohibition ; but as the 
same mistake occurs in this case as in Beg. 
V. Taylor, p. 24, respecting thedepositions» no 
costs will be allowed. 

Attorneys :— For. Galbraith, Stephen and 
Cameron. # 

Thubsdat, Mabgh 21 

OOVAUMOV y. HUTGHDra. 

i\^eio JVial^Jkeeuihe Vamaga. 

Dr. Dobson moved for a rule flust for a new 
trial 

The plaintiff was a ship chandler at Sand- 
dridge^ and the defendant was master 
of the ship Zenobia. The action was 
brought to recover damages for in- 
juries done to a number of iron 
tanks shipped on board the Zenobia, from 
London to Melbourne. The tanks were 
shipped free of freight on condition they 
might be used to carry water on the voyageu 
On their arrival it was found that many of 
them were in a very rusty and dirty condi- 
tion, that some had holes rubbed in them, and 
others were broken and indented. It was 
alleged on behalf of the plaintiff that the in- 
juries were the result of bad stowage through 
the tanks having been improperly placed on 
iron bars instead of wood. The defendant 
pleaded that the tanks were properly stowed, 
and that if they sustained any injury it waa 
only such reasonable damage and ddteriorar 
tion as was incidental to wear and tear 
through use. It was also alleged that the 
tanks might have been damaged after they 
left the ship, and when they were under the 
care of the plaintiff. The jury found for the 
plaintiff, damages £40. It was contended 
that this verdict was erroneous, and that tho 
balance of evidence showed that the tanks 
were not injured through anv neglect of tho 
defendant ; and it was also submitted that the 
damages were too high— CSeedb «. Oemeral 
Screw Co.. L R . 8 C. P. 14. 

The Chuv Jusnoi.— We ought not to in- 
terfere in a matter of this kind. I think £5 
would have been ample compensation for tho 
plttiiitiff. but it is not because the damagea 
are too high we ought to interfere. 

Mr. Justice BARsr.— The Court ought not 
to disturb a verdict merely because the 
damages are high, but only when they are 
exoeMive. And they are excessive when cal- 
culated on a wrong principle^ but it does not 
appear that was the case here. 

Rule refused. 

Attom«yM:— For plaintiff, Phippa; for do- 
fendant, Snowden. 

WBLLIVeVOM GOLD AlTD TDK MIVINO OOKFAMTt 
BBOnvaEID. ▼. LAMBBIOK AHD AM OTHMB. 

New TrkO-Meloppel' BegUfiered Vampaam^ 

Proof. 

Mr. HiQDnoTBAM moved for a rule ntsi for 
anew trial. 

The action was brought to recover £200 
damages for the non-delivery of goods in- 
trusted to the defendants— a carrying firm in 
Melbourne—for carriage for the plaintiffSk 
a mining oompany at BldoradOb near Beech- 
wordl The pleas were— Not guilty, and 
that the plaintiffs did not deliver the goods. 
Early in June, 1869, an arrangement waa 
entered into between Ifr. J. Ditchbum, tho 
chairman of the mining company, and the 
defendants^ by which the latter agreed to con- 
vey certain machinery to Eldorado from tho 
8|lence^8tnet railway atation, lor £85a. a ton. 
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ft AUBTRALIAN JUBIST 

Ob JoIj 8tii6 madiliMiry wai> dillf«rad fef tiuooffh Um emlcMMMof UM_p«^. 

X^CoUoeh and Go^ to 1M forwMdcd bj |£|b ilaw^. and I dldnol tfibklluil tH- 

siil to tbe Spenoer-itreet tUtioii. when de- danoa waa (iTan. 

Uwerj waa aooeptad by tha dafendaati, and a Rnla refoaad. . .^ «, n 

laoeipl giTan to the Railwaj Departmant Attornm:--Forplaintifl;iUMm|or.Bm 

for Iha gooda. Aymtionci iha maeUnenr aagr. and Braha ; for de&ndanti» Ciiapb i««wii, 

waa remoTad bv toe dafandanti^ and for- aiidWUka. 

warded to Eldorado, bnt aoma wbaala bioota t. vhomab btav. 

irhioh ware laf t babind at tba Spencar-atreat Frui Oop^ ^ IMtr, 

gtotkm wara inad?ertantly aant to Sjdnay bj Spaoial eaaa from Oanaral Satiionii Gadong. 

anoihar carrier, and wara not af torwarda re- llr. Moleawortb for tha prieonar ; Mr. 

tamed, thereby rendering it neceesaiy for the Armationg for Uia Grown. 

plalntJfTa to procare other machinery for Tba epecialcaaaatatied that "Thomaa Ryan 

seech worth to preTent farther delay at the wjftadiH nolgnilty to a cbaige of ottering a 

mine. The defendants alleged that the delay Smdcheqoe with a guilty knowledge^ and 

In remoriog the gooda from the utation arose ^j^aa oonTloted. It appeared that in tha 



throngh tha plaintiifi neglecting to tend tha j^^r ig07 % eheqva had bean drawn in hia 

Biachmery np in separate pieces aa agreed, fi^Tonr by one U%aw, for £9 18s. H; that tha 

thereby making it ne ce s s a r y to procnre prisoner paid into tha London Gharterad 

different caniage to that provided The Rmfc Uie cbaqna with the worda and tauca 

daf endanta also denied that they had re altand to £90 1m. Sd. A bo(A waa prodnced 

aalTed the goods at the atatiun, bat a containing what pnrportad to be a preas 

laoeipt was prodnced signed on behalf ^qm of a latter aadiassad to tha prisonar in 

of Lambrick and Go. for the goods. jJa oouaa of bnsinasa by a dariL than 

This receipt the defendants maintained ^ Hm amplof of tha maker of tiia 

was not oondnslTe evidence that tlie j^ttm Xvidanig waa givan 9i tba 

machinery^ had actnaUy been deUrmd to ^^ ^f ^^ ^^^^ ^^ |^ witness on 

them, and the presamptton raised by the .ealng the docnment said, ' Thafa daceased'a 

Jff^wIJSiJ^^ni?*^ nK?V*f-5Si'iS^^ handwriting.' Tha letter waa as follows:- 

faeth rebatted. Bat the Ghief Jostioe^ before • k, t tu^n. nnAi&wAn. Dmt Sir — 

whom the case was teisd, told tha iary that j^^^^ ym hkra i^^satoifor ItoUer 

fraad, which It was •nbaiitted waa » mjfdirec- anoimt of net Iptooeeda dae yoa thereon! 

^n^^I!!!^ f^S:!!iL^^T^^ Yon wUl obserre the market Is gradually 

Tha Chibf JnancB.— I did not mean to lowering, and it will neoessitato extreme 

omiTey to the jury that the receipt acted in cantion^i making pnrchases, Your acknow- 

the way of estoppel, bat that some yery strong Mgment in receipt^ oidfoeed will oblige. 

^Hdence thoold be aUen to rebut iV •• no ^ ^ -puia trnb, MtJAW and Abothu, 

frand waa alleged. There is a dUtinction be- p^, w. Bassett Helboame. 23rd August 

tween putting it as an eatoppel, that they ^^* it was objected that there was no 

neTarreceived it, and a statement that itwas evidence that the document purporting to be 

tba strongest prmafaOA cTldence or receipt. |^ p,^„ ^p- ^^ ^ ^opy made fi3m an 

-i^PltS^l"?^^ •"f?^?*^?K*'^ ****^ "*• original dormant by me£!s of a machine or 

^stiffs had not projjd that they were a re- •^ ^^ ^y^ j^ ^„ not admissible in evi- 

|dsterad company. They sued nnder that Jence. I reserred the question for the consl. 

**%t*^'^*'®T^'***"***je?K*^ * 41.^ A^ deration and determination of the Judges of 

The C™ Ju8noB-<Wht not tte de- the Sunreme Court." 

!!Pte*J ^i***"? *V?^*"^ the fact if they n,, fioLwwoBTH contended that, although 

wislied todisputeu? . n ^ i section 29 of the Evidence Statute made a 

Mr. HioiaBOTHA]L--It 7«« not aUfged in p,^ ^^j admissible in eridence. it did not 

*'^#*^!^'?V^ !?#?*?• ***®*?u^^?'!!;?- S SlspenaeMrith the necesrity of proving that 

waa for the plaintiffs to P w« *^«^*f»« «* the^py produced was takin from an original 

tha company as a registered body, as ttie letter. It should have been proved by some 

rqueetfon wwiat bsne under the Pj«* not ^^^ ^j,^ g^^tt wrote the hotter, aAd that 

5^-i/^S?^ ^TT^iJ^Jt ifeST'i this was a press copy of that letter. If a wit- 

k N. Ml ; AiaJj o/New^mth Waluw ^^ could not say W a preas copy that the 

Ha^ ^^^^F^a' I^tJJVL}^ Ju^' signature was Biasett's. it sbouldf be proved 

188^ X^OMfcm asuf ^^ 5[some one who saw the original Shdmv. 

liald in the latter case m equity that the com- ||^^ ^ . HoMdom v. BekL ibid. 378. ^to 

pany waa bound to prove its fa^conontioo. j^ \^ ^ BwSenoe, 414 ; Bram v. Preeee, U 

although tha fact was not denied in tha Bt ft w.. 773; Doev, Turfard. 3 B. ft Ad., 

•ny* ^ T — T-. j^ Av W8 : Price v. Earl cf TcrrvwUm, 1 8m. L.C., 

defendant to have put in a plea denying tha _ '^^ t #• • 

ridbt of Uia ijainaffji to «wjf nfer «hati«e in '^nhout calling on Bfr. Armstrong 

i^<^ thor ^J^ word "rtglstared" is ^he GmwJDSTioa said,-We iSSnk thU 

j^di^tothetiUaoftha wmpMiy. tosh^^^ avidence was propeily received. It was for 

it Is incopoimted nnder^he act o^^ the judge to say whether the evidence 

■Mthaword"r8gUteKjd*'waUmpfopar5r^^^ ProdnoedT satisfied'^ him that the press 

the d^endant mtghtapply to »JMie in ^opy was taken from the origioal wiitina 

chambers to have It struckM^^^ by meana of a machine or press; and 

^ "J^Sr' ft^^J! ?t *-»w S5T!I!Si from the case he S4>peara to have been satis- 

As rcgarda the other PSfn\ J didn^^^ H^ I^ jt ^ere necessary to prove the facte 

to convey to the jury ^,^^^9^^ contended for by tbe prisoner, it might as 

gooda waa oonduiilva V^«n« />' *• /S°f weU be said that a witness was necessary to 

atotod in the doaiment, or that i) was tike e that the machine was ih perfect order, 

best •▼Uence^ nut that when » «<><^««n^ Mid that it took nothing but a perfect corar. 

algned without frand, and merely ^o hold that the evidence here waa not safi- 
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BBPOBni— Tok I. 



BMNkM. Ktjl 



r. H. HoConnk^ 



-Mm-Ael tT«. 313- 

_,._ _J riMcTeit at Ciroolt Conrt 
Sudhttnt, br Mr. JnUica WilluB*. 

Kt. Iniuid, Q C, and Mi. Wiixoo for tha 
BtfaoQW : Mr. C. A. Snith foi tlia Crown. 

TbaeMawHUtaUom:— ,^. 

"TbapriBMNaboviMMBad wM Mm bafan 
M M ItM Oroatt Cmu^ hcadw U SMidUn^ 
onlMtwthaUthiHlantfac paijuy. The 
ionr iMwd tha pdMwat nOtr.Aud I ■»•■ 
UiHMd Un to rix Monlb iMpilMmB«aL 
witkhatdlabou, iwiidng Oa wwoatkB of 
•Mh aantoMw aiilU tha *nWob of UmIi 
boiuMn tko JadfN on k pafaitof U<rnaan«d 
atiba trial had 6Maaaa«taiMd. ItwaaoMf 
tndad br tha OMWid Ibriha priaMar, at Aa 
doaaotihacaNioitha Ciowa, that tha 4a- 
danlkMoawhiahpMJwTwaa afiiMd wu 
one noti«poMdb«htir, b«ltaqoin>aoid>br 
■MM of tha BoanI of Land aadVofka ; that 
aSba dachtntioB MUh •■ thb ma not wado 
panal br anr •Mtion of the BTidMMw Statatt^ 
keuMltwM M>t dcoland udor that aeL 
and wu not made Banal nndvr tha Crinlnid 
LftirandFnottoaSMWn,iaB4. aaotkmjlTli 
baeanM it waa not dadand of tha tntb of anj 
tiM, natter. «> thin^ br anj law nqvind or 
aathoTiaad to ba nnSedor othenriM a»ued 
or aiMttained ; and that the Oooit had ao baU 
Iv a wiitieu Jodanetit dtdiraiMl on Um Uih 
Jalr.US>, in the can of Sep-*' "^V"^/' 
that the dedaratkn beini mads on the 15W 
Ifav. U80, cane nndet that dediion f and 
thatth«SSidTMori%Ho. 3*3. pa*Md on the 
Slat AniMli ISBB; had no eflaet udod a d» 
fllantiaa made on the 16th_Xa^ ISO ; and 
that tha Srd MotioD o' 
3*3, wai ottra «fa» 
whMi pMlDT wai 
vorda and Bguea Id 
lacher, of Bppaloch.^ 
daelaie that ilnoa n; 
nentt Ita and Uo 
bolron, nader tha On 
iiwLaad Aot, In 0( 
waa then iTBBted bnl 
*Ni«waa not than a 

I whate««r <B tiMarfdal- 



Vaj Impmranai 
hMmeBti^ baan. 



JS, 



and that tha land baa M*«r 



tbe Mue to ba tnw, and In Tiitae ol tbanro- 
let of the PatttaBHtt o'.Vjo- 

pmiiibabl 
(HtnS)J 



toria lenderinit peneni 
lation paniihabla for wiuni an 



Utb dar of Hv. 1M». 



oonricdon ahonld be aflinned or annnUed. 

Mr. Ibbumd,— TIm priiODei *"■" 

periatr In nakinf a fala 
aoder recnlationt made nndar tbe ijan« Act 
IMS^ Tbe CoBil in Bv. *• Miatgovayi, t 
V/j., W., and A'a, I.. U7. held tbai incb a 
dedantion not bdng reqoired br anT Act of 
ParllaiBeDt. waa, it falae. not pnnlahabla aa 



_ TbeBridBncwAet, No. UJ. arciion 
... anaUad a Jutioe or notaiT to take the 
deeUimtion of ua penon volantarnr nakinB 
ihoMme, bat ^ not pnaErlbe that any falae 
dadantlan tbonld be pwilibBbte ai Penorr- 
That act wa* paated on the 20(h April, IBO*. 
On 3nd Jnna. 1864. the Criminal Law and 
FnoiioeAct,No.tS3.wai paaaed, MctlunSn. 
of which only made decUTatloni reqairod to 
be mads b* any act panldiable wbeie tain, aa 

grjarj. In conaeqiunoe of tbe dsdlion In 
a. V. JfrnmsoM, an aet waa pund 
on SUt Angiut, 188ft No. 3*3, makfnc 
all tain TOluntarr dedaratlona paniihaUa. 
But bvtwten Snd June, IBM, and Sl*( A^nit, 
laoe, no offence wai convnitled br makins a 
fain deelandon. It wat aaid, howarer, Utat 
the aet 343 waa retroapactlve ; that anr 
fain deelantlon made between Joni^ ISu, 
and AninM, IB69, altbon^ no offence at the 
time It wai nadet wai conititnted mn offence 
by the aet 843. AdmitUnf that tbe LegUU- 
tnie had power to pan a reiroipecUTe act 
eoBititatiiit that an offence which waa no 
offence when it waa eonmitiad. tbe qncaiion 
' whether that intstition bad 



zprcaaed In 343. 
I dl nataral jaa- 



been dcarijand d , „, , 

BeoMM it Wnf oontrajj to dl nataralja*- 
tice Ut pan retrupectlve acta of tbe Und. 
tbe oonrta alwam itmifled to aacertain 
whether tbe offence wu to cteailr created 
that thern eonld be no doubt of it-Broom a 
■aiiflM, 311 & 43 ; 1 KenfaCommentailea. 454 ; 
Jfoon V. Iha4en, 3 Sixe., 33. Some c( tbe 
lextviUera laid it down that it waa aUni 
wirt* tat aar L^alatote to pan andi an 
aet, bnt it wn nnneounrr for him to 
■o that lenMh: lor tbe aet 343, in 
■taad of Mm dear and diatinct, waa 
neariy onlolel»|iU& It ptorided that it 
■honid be read at part of tha Criminal Law 
and Practice Statnte; and in onedann it 
aaM that any perwm "hereafter makiiw" a 
dedatation tbaU ba pnniibable for oerlarf. 
What waa neant bf hereaftd-aftnr 31at 
AacBi^ 18W, «r after liMiJairt. UHT II 
after 1M4, tt wn paaard to enable ja-tjuea to 
laU dedaratiooa in 186B, 1868, 1307, and 
IBBft a performance wbich waa nuerlj in- 
iMMdUc. u Unmm itara had gone br. If Slut 
Angaa^ 1806; wm mean^ then tne act wu 
not retroafMHitlT^ and the prinner coold not 
he oonrlcied. Bum*. Oarvalko, 4 N. ft K, 
8b8 i &v. a. JbtW, 1 Rw«ai ft Hjan. 

Mr. BxTTH.— The TIctoilan Lc^datnte 
daarij baa m mnch power to nan a ntro^jec- 
tive aet u the Paruament of Oieat Britain 
liimiimiii Section 1 of the CMMtiuihrn Aet 
(are the Pailiameut power to^maha lawain 



and forVieloriabiairc 



H whataoever, and 



eofanw of netoria, tUi 
»». Mtea Me ( - " 



'j.^T^orinton oTtbSr 
cUnllr ro 



LrsUatom to pan atalntr^ whether ra- 
pngnant et not to the law of Kiigland. Tbe 
act 343 waa not tbe firat ot a retroapaerln 
cbaiacter paaaed br tbta LfcbUtnre. The 
Oflldak in Parllamant Acb iNo.M. wu to 
cone into operation at the end of tha aradoa 
of ISBS ; bat it did not leOFire the Rord a*- 
•>nt UU October, 18B8, and it therdore ap- 
led to dl prnoui who bad aeata iu the 
inell or AnemUr in tbe lotorim. Prim 
_ 31 Geo. IL alach acta, no matter when 
paand, dated from the oommenoement of 
the nation, and an aet ml«bt be paand at 
tlielaitdaraf the aeadon ernHni au offenoe 
whiiA mlrht relate back for montba. 



died 
Com 



Mr. Joaliea Baut.- 



tbera can ba no «« pcdXtcfe legidation. Acta 



» 



AUSTRALIAN JURIST 



may be paased to cue defeeli ; bat can th«y 
create a crime? 

Mr. Smtth.— In the caie of Beg. v. LewU^ 
1 M.GiC. 373, a priaoner had been oonTicted 
of an offence imnishable with death, but 
before sentence was iMMsed, the Parliament 
adopted an act making the offence nonishable' 
by transportation, and it was held that the 
Conrtcoald only pass the sentence of trans- 
portation. 

The CHiErJusnoi.— That does not create 
a new offence ; only a new punishment In 
Section 2 of 343, what is meant by " here- 
after r 

Mr. Smtth.— After the coming into opera- 
tion of the Act, viz.— As appears by the 8rd 
Sect, the 2nd of July, 1864, the date of the 
Criminal Procedure Act, with which the pre- 
sent Act is incorporated. 

The Chuf jD8TiCB.~Then what is meant 
by " making "—is it future or past? 

Mr. SuTTH.— I apprehend it is future. It 
might have been better to have said, ** have 
mMc;" but the Legislature meant "have 
made." 

The Chief Jcsncs.— We are not to pre 
sunie that ; in fact, we are to struggle agunst 
such a construction. 

Mr. Smyth. -I apprehend you are not to 
struggle either way. 

The Chief Jdsticb.— Yes. We are not to 
suppose that the Legislature will violate the 
natural law, and enact that a man should be 
punished for an act which was not an offence 
when he committed it, unless the Legislature 
say so in very distinct terms. 

Mr. SuYTH.— I submit that this act only 
applies to procedure, and amounts to this, 
that the detendant shall not be permitted to 
take an]|r objection that the declaration was 
not required by an act of Parliament. Attor* 
ney General v. PanUr, 6 Brown PC. 496; 
Vivian v, Dennis, 3 Wy., W., & A'B.. 201. 

Mr. Ibeland.— But admitting that the de- 
fendant cannot take the objection, it is still 
the dutv of the judge to see whether an 
offence has been committed. Moreover, be- 
tween the date of Beg. v. Mungovan, 15th 
July, 1869. and the passing of the act, 31st 
August, 1869, a number of persons may have 
made declarations believing that there was 
no perjury. The essence of perjury was its 
being committed wilfully, and yet these per- 
sons, who had no intention to commit perjury, 
would, if the act was retrospective, be de- 
clared to be guilty. 

On March 29, 

The judgment of the court was delivered by 
The Chief Justiob— This is a special 
case reserved for the opinion of the Court as 
to whether any offence had been committed in 
making a false declaration in terms of the 
Criminal Law and Practice Act, 1864. After 
the passing of that act, and after the dedsion 
of this Court in Regina v. Mungmtant another 
act was passed, No. 343, which has been relied 
on in support of the conviction. The first 
section of that act is clearly prospective. It 
runs thus :— " It shall and may be lawful for 
any justice of the peace, notar;^ public, or 
other officer now by law authorised to admi- 
nister an oath, to take and receive the volun- 
tflffy declaration of any person making the 
same before him. in the form in the schedule 
to this act annexed, or to the like effect; and 
if any declaration shall be false or untrue in 
any particular, the person wilfully making 
sneh false declaration shall be deemed 
to be guilty of wilful and corrupt per- 
jury, and be punishable accordingly." I 



think the case to which we have been 
referred, of Bum v, CarvaJho, is a distinct 
authority that such a section, if un- 
equivocally and unqnestionablv prospective 
as this is, does not take effect till the passing 
of the act, although the act declares that it 
shall come into operation on a previous day. 
Whether it is constitutional or not to pass 
such a retrospective act it is for the Le^a- 
ture to determine. But the principle is an 
obvious one, that if the Legislature wishes to 
make an act retrospective, they must not 
make the terms of toe section have a mani- 
festly prospective effect. The case therefore 
turns on the second section, which is as fol- 
lows:— "In any proceeding or prosecution 
which may hereafter be instituted against 
any person or persons for making any false 
declaration, whether the same be voluntary 
or otherwise, no objection shall be taken or 
allowed by reason only that such declaration 
did not relate to any fact; matter, or thing 
required or authorised by any law at the 
time in foro^ to be verified, or other- 
wise assumed or ascertained by or 
npon the oath^ affirmatioii, declaration, 
or iffldatit or aonie or any penon.^ 
i think the reply made to the argument in 
this section is unanswerable. It creates no 
offence. It has been decided that the facts 
proved in this case did not disclose an offence 
under the Criminal Law and Practice Statute ; 
and no offence is created by this section ; thus 
there is no offence under either. Although 
no objection may be taken by the defendant 
or his counsel, the Court is not exonerated 
from its duty to sje that there is a case to go 
to the jury. In our opinion, there was none 
proved in this instance. 
Conviction quashed. 

Attorneys :— For the Crown, Gumer; for 
defendant^ Cox for H. Wrixon. 

Fbidat, Mxbch 26. 

smith (APFBLLAMT) ▼. PBBKIirB AND AHOTHIB 
(EB8FONDBNT8). 

Pi)lkt Offences A ei, Sect, ej^lnjury to 
Property, 

An appeal from Petty Sessions, Gaffney's 
Creek. 

Mr. Fellows for appellant ; Mr. Higinbotham 
and Mr. M'Farland for respondents. 

The appellant (defendant below) was sum- 
moned for having, from 24th November to 
29th December, 1869, committed injury and 
damage to the tramway of Patrick Perkins 
and Colin M'Dougall, who claimed £15 da- 
mages. The magistrates convicted the pri- 
soner, and fined him £2 10b.. with £5 da- 
mages, and £10 10a. costs. The defendant 
bad, with four others, destroyed a tramway, 
at Wood's Point, belonging to Perkins and 
M'DougaU, the damage being estimated at 
£62. All the parties were summoned as for 
£15 damages. The principal point relied on 
for the appellant was that the damage done 
amounted to £62 ; and by the Police Offences 
Statute, section 67, subsection 7, it was pro- 
vided that the justices should only have juris- 
diction where the damage was under £20. Here 
the injury done was over £60, and it was im- 
possible to apportion the damage between the 
five offenders. 

The authorities relied on were LeaU v. 
Vine, 30 L.J., M.C., 207; B. v, Dodson, 
9 Ad. ft EL, 704; Beg. v. Oridland, 27 L.J., 
M.C., 28. 

The CouBT held the objection fatal, and 
allowed the appeal, with costs. 
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BBPOBTB.— You L 



Attorneys :~Bencraft and Smith ; Clayton. 

BEEVB8 (appellant) Y. MILLSOM (BESPONDBVT). 

PMt Sharehotder in Mining €ampany—Cam' 
meneement of Winding-up-^Ifo, *JSl^ 
iSect.96. 
Special case from pett/ sessions, Ballarat 
Mr. Fellows for appellant ; Mr. Walsh for 
respondent. 

The case stated was as follows:— The 
complaint alleged that the said George 
MilUom, on the 5th February, 1870. at Balla- 
rat, in the said colony, a past shareholder in 
the Express Quartz Mining Ck>upsny (Regis- 
tered) was jasUy and truly liable to pay to 
Charles Stephens Reeves, of Ballarat, the 
oflUciU agent of the said company, the sum of 
£78 in respect of 20 shares held by him in the 
said company, being amount of unpaid capi- 
tal at the rate of £3 18s. per share. The de- 
fendant plMded not indebted, and after hear- 
ing the parties and the evidence adduced bv 
them, I dismissed the said complaint^ and 
ordered the complainant to pay to the 
defendant the sum of £1 Is. for his costs. 
It was proved upon the hearing that on the 
1st day of October, 1868. the Express Quarts- 
mining Company (Regutered) was incorpo- 
rated under the provisions of "The Mining 
Companies Limited Liability Act, 1864 ;** that 
defendant was the holder of 20 shares in the 
said company from the date of incorporation 
to the 28th day of October, 1868l when he 
transferred them to one George Ward ; that 
the said George Ward could not be found : 
that there were debts amounting to a small 
sum due by the company incurred previous 
to the time of such transfer, which were still 
unpaid ; that the amount of unpaid capital 
due upon such shares was £78 ; that the com- 
plainant had sued every present shareholder 
in the said company whose whereabouts could 
be discovered by mm ; that warrants of dis- 
tress had been issued against those present 
shareholders against whom he bad obtained 
judgment^ and such warrants had been re- 
turned wQolly unsatisfied ; that he had not 
been able to obtain payment of any of the 
unpaid capital due >y the present share- 
holders in the company, although he used 
every exertion for that purpose ; that on the 
23rd December. 1868, a petition was filed in 
the Court of Mines, at Ballarat, for windins- 
up the said company, and a summons issued, 
calUng vpoa the aaidoonpanytoihowcaiiae 

why it shovild not be wound up ; that on the 
13th February, 1869^ an order was made upoi& 
the said petition by the Judge of the Court of 
Mines for the mining district of Bidlarat that 
the said company should be wound up forth- 
with. Counseiforthedefendantcontendedthai 
in fact the commencement of the winding-up 



was from the date of the winding-up order 

by the judge, and not from th 
when the petition was filed ; and that inaa- 



made by the judge, and not from the time 
when the petition was filed : and that inas- 
much as the defendant had transferred his 
shares more than three months before the 
order for winding up the company was made» 
he was not liable to contribute to the pay- 
ment of the debts due by the company ; and 
that even if the defendant was liable as a past 
shareholder, he could not be called upon to 
pay anything until the complainant had 

S roved that he had sued all the present share- 
olders ; and it was further contended oa 
behalf of the defendant that if the date of the 
commencement of the winding-up was to be 
taken from the date of the petition, that 
is to say, from the 23rd December, 1868, the 
Court of Petty Sessions had no Jurisdiction 
to hear the complaint. I being of opinion 



that the commencement of the winding-up 
was to be taken from the date of the order 
made by the judge for winding-up the com- 
pany, and not from the date of filing the 
petition, dismissed the case as before stated. 

Mr. Fbllows. — The question here la 
when the winding-up of a company com- 
menced. Section 36 of the Act 228 pro- 
vides that '* no past shareholder shall be 
liable to contribute to the assets of the 
company if he has ceased to be a share- 
holder for a period of three months or up- 
wards prior to the commencement of the vrind- 
inff'Up. The act did not state what the 
''commencement of the winding up" waa 
but it evidently was from the presentation oc 
a petition. The Tradins Companies Actb 
No. 190, sec. 76. provided that^ in cases of 
compulsory winding-up, the presentation of 
the petition should be considered as the 
commencement, and sec 113 that a volun- 
tary winding-up should be deemed to com- 
mence at the date of the resolution autho- 
rising the windiniE-up. Be China Uteam 8h^ 
Company, Dawee* Caae, L. R.. 6eq., 236. 

Mr. Walsh.— The case cited was decided 
upon a section expressly enacting that the 
winding-up should commence from the presen- 
tation of the ptitition, but that section was 
omitted in the Victorian act 228. In Eng- 
land the official liquidator could be appointed 
Erior to the signing of the winding-up order ; 
ere he had no existence till after the order 
was signed. The commencement of winding- 
up here was, therefore, the order to wind up, 
and the conclusion was the publication of 
the balance-sheet. The petition might be 
filed, and nothing be done for months, as In 
this case. The petition here was presented la 
December, the wrndingup order was signed 
in February ; and could it be said that 
tiie winding up was going on all this 
time. Hodgkmmmv. KeUy, 6 L.R. eq. 496; 
re WeOon, 8 L.R. eq. 24. But if the winding* 
up commenced in December. 1868, then the 
official liquidator ought to have sued in the 
police court within the 12 months of that date. 

Mr. FSLLOwa.— In HaH «. ffoftfea, Th€ 
Argu§, 8th December, 1868, it was held that 
the 12 months ran from the date of the order 
to wind up. That was the first time at which 
the official agent could sue, for he was not 
appointed till then. Prior to the signing of 
the order he had no loema HandL 

The case was argued on March 22, and oa 
March 25 Judgment was given. 

The Cimr JusnoB said,— This is a special 
ease by way of appeal from the decision of 
Justices dismissing a plaint b^ the official 
agent of a mining company against a share- 
holder for contribution. The questloto , It 
whether a shareholder, who had parted with 
his shares within three months before the 
granting of the order to wind up, is liable to 
contiibute ; or whether the three months 
are to be reckoned from the presenta- 
tion of the petition to obtain that order. 
The defendant contended that it must 
be reckoned from the granting of the 
order for winding-up ; that that was the 
*' commencement of the winding-up** within 
No. 228» sec 36, par. 1. There is no distinct 
definition in the act of the commencement 
of the winding-up as there is in the Com- 
panies Statute No. 19(^ sec 76. But it ap- 
pears to us that a full consideration of the act^ 
No. 228, sec 36» disposes of the matter. It 
provides that in the event of the oompamr 
being wound up, every shareholder shall 
be liable to contribnteb ac, and then sub-see- 
tte 1 ilTca the exemptioii now in dlq^te» 
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Thnfl tlie oompMi/ ii wonnd vp befora fli« 
fueition of oovlriDotioii can torn. The de- 
fendant aifoed (hat the order waa the com- 
menoemen^ hat if so, the aame act constitatea 
both oommencement and condosion— « lei^t 
which on^ht not to follow from a aonnd con- 
atraction of the act The argument derived 
from the ominion to iniert a cUose similar 
to that contained in the Engliah statute, 
apedfioally fixing the presentation of the peti- 
tion as the time referred to by the words 
"oommencement of windiog-up^" is an- 
awered, we think, with the obsenration that 
under that statute the official agent maj 
be appointed with the presentation of the 
petition, whereas under the Mining Com- 
paoies Act the official agent cannot be ap- 
pointed till the order for winding-up has betm 
made, so that there is no such necessi^ 
existing according to the proyisions of 
the one for specifically defining the time 
at which the winding-up commences as 
there is according to those of the othcor. 
We think, moreover, that there is much force 
in the argument that the construction con- 
tended for by the defendant would open a 
door to fraud ; as the petition for winding- 
up mi|[ht be presented, and the proceeding to 
obtaining an order mi^ht be delayed to admit 
of the escape from liability of certain favoured 
shareholders. The conclusion of the justices 
was in our opinion erroneous, and the case 
must be remitted to them. 
Appeal allowed. 

Attorneys : — For appellant, Macgregor, 
Ramsay and Brahe, for Hardy; for respondent^ 
Hitchins. 

BSGDTA v. KEILOB DISTRICT BOAD BOABD. 

Mandamui-^Paj/meiU of Salary to Road 
Board Clerk, 

Rule fM for a mandamus to compel the 
Board of the Keilor Road District to pay £91 
4s. 9d., salary due from Ist January to 29th 
October, 1869, to O. R. Ely, clerk of the 
board. 

Mr. Billing and Mr. Higinbotham showed 
cause : Mr. Fellows and Mr. Holmes moved 
the rule absolute. 

Ely was appointed clerk to the board at its 
first meeting after the passing of the Local 
Qovemment Act, No. 176. He was ap- 
pointed immediatel/ after the election of 
chairman. He retamed office till October, 
1868, when he was dismissed at an ordinary 
meeting of the board, and a fcucoessor. Mr. 
Bonfield, appointed. In September, 1869, the 
Court made absolute a rule nisi for a quo war' 
rcuUo against Bonfield, on tbe ground that a 
clerk could only be elected or dismissed at a 
special meeting. During 1869 Ely did not act 
as clerk, although tbe Court held he was 
entitled to the office. He now applied for a 
fnandamus for payment of his salary during 
that period, till he was regularly dismissed, 
after the rule for quo loarrontowas made 
absolute. 

Mr. BiLLiNo and Mr. Higinbotham urged 
on some farther affidavits that were filed, tbat 
there was a doubt as to BIy's own appoiot- 
ment^ and tbat in cases of doubt tbe Court 
never granted a mandamus. If there was 
any money due to tbe applicant, he had his 
ordinary remedv by suit No mandamus 
ever was granted for payment of salary where 
the duties of an office were discharged by a 
person different from the applicant. 

Mr. Justice Barry.— The cases in which 
maiKfamiis will not be granted for payment 
of money are referred to Archbold 273, citing 



Baron de Bode's case, and expsrte Reeve 6^ 
Dowl 668^ R. V, Stoke Damerd 5, A. and E. 
084. 

Mr. FiLLOWB and Mr. Houcn.— The api^i- 
oant baa no other means of obtaining payment 
than by mamdamus—Bsa. v. Borough ofEa/A 
OetttN^SDOod 1 Wy. and W. and a ma;ndamitu 
was granted for payment of salaiy in B«g, v. 
Borough of FooUcray. 3 Wy., W., and A'K 
9. As to the town clerk's position and the 
light to payment— t/ones «. Mayor of Clor- 
mairihm^ 8 M. and W. 606^ Bsg. v. Mayor of 
i8tofi«^bnl,6Q.a439L 

The case was argued on March 21, and 
judgment was given on March 2S. 

Ae Cmv Justiqb.— Thia is an application 
for a mamdamMS to compel the road boMd to 
pay the salary of their derk for a certain 
period between a dismissal which was alleged 
to be invalid and his 1ml removal from ofiice. 
We can see no sound oiatinction between this 
case and those of Reg, v. Borough OowmSI of 
FooUcray and Reg, v. Borough CouneU of 
Moii Coumgwood. In both thoae caaea the 
Court leoognised the right of the appUeant to 
a maudamMt, on the ground that he had no 
4ith«rfemedf. The only diatinctioii between 

thoae caaea and this is that in the former the 
work was performed, whereaa in the latter 
the work was not in fact done, the 
applicant being out of office by hia 
illegal dischar^eu A slip waa made by 
the board, and it haa been taken advantage 
of by the derk. We have no discretion Se 
sound exercise of which admits of our re- 
fusing the mandamui. The rule must there- 
fore ga It is unusual atthis stage to mention 
costs ; they generally await the result. But 
to prevent any unnecessary application on the 
subject^ should the proceedings go no further 
than the rule, we think it right to state that 
we will give no costs in that case. With this 
intimation the rule will be absolute. 

Attorneys :— For Ely, Sterling and Murphy ; 
for the Board, CUyton. 

Saturday Maroh 26. 

wmriHRAD Aim ahothrr t. grivfith. 

Assignment for Ben^ of OretUtors—Oomnum 

Law Procedure Act, Beet 285— Valuable 

Oonsideratum, 

Special case stated by the parties for the 
opinion of the Court. 

Mr. Higinbotham and Mr. Molesworth for 
the plaintiffs : Mr. Fellows and Mr. WUliams 
for the defenoant. 

Tbe case was stated as follows :— 

This is a case of interpleader proceediaas, 
where the question being one of law and the 
facts not being in dispute, his Honour the 
Cbief Justice has thought it desirable to order, 
and has by order dated the 21st day of March, 
1870, ordered according to the " Common Law 
Procedure Statute, 1866," with the consent of 
the parties, that a spedal case should be 
stated for the opinion of tbe Court, and the 
following case has been stated accordingly :— 
Charles Griffith, tbe now defendant, caused 

I'udgment to be signed in an action brought 
yy him in tbe Supreme Court against one 
Thomas Meredith Buzzard, for £500, on the 
Uth day of March, a.d. 1870, and and on tbe 
same day a writ ot fieri facias was issued on 
tbe said judgment, directed to tbe sheriff of 
the colony of Victoria, and the said writ was 
on tbe said Uth day of March, at 10 minutes 
minutes oast 11 o*dock in the forenoon, duly 
ddivered to the said sheriff to be executed, 
and at 16 minutes past 12 o'dods at noon, and 
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not beioie Ibe ilieitff actaallv teiied voder 
the nid wril oerUin foodiMid dhAMeb whieb 
had been urior to aod up lo the time of the 
execQtioiioC the deed hereiDafter mentioned 
tbe gooda and chatteb of the said Tbomaa 
Meredith Bouard. On the aaid Uth day of 
March, 1870, between the laid deliveiy of the 
•aid writ and the said eeisaie therennder, the 
laid T. M. Banaid daly ezecated under hie 
hand and teal a deed of awignment, a tme 
oopy of which ie annexed to and forma part 
of tbie case, to and with the ament of the 
now plaintiff!, wherebv the aaid T. M. 
Bnaiard conveyed ana anigned to them 
(Edward Whitehead and Oea RobertK>n)all 
the estate and effects of the eaid T. M. Bna- 
iard (incladiog tbe laid goods and chattels), 
in tmst for tlie benefit of all the creditors of 
the said T. 11 Baisard and the said Edward 
Whitehead and Geo. Robertson, who then 
together with other persons were creditors 
of the said T. M. Basaard. Immediately 
after tbe execution of tbe said deed by the 
saidT. M. Buisard. and before 12 o'clock 
noon of tbe said 11th da? of March, A.D. 
1870L duly executed tbe said deed as trustees 
for tbe said creditors^ aud the said Edward 
Whitehead and Geo. Robertson, afterwards 
and before 12 o'clock noon of the said Uth 
day of March, with the consent of the said 
T. M. Bussard, took poenession, under and by 
▼irtne of tbe said deed, of tbe whole of the 
proMorty comprised thersin, ioduding the said 
goods and chattels, and remained in posses- 
sion thereof until the said seisure thereof by 
the said sheriff; no notice of the execution of 
the ssid deed was published until the follow- 
ing day. Tbe said deed was executed ftoad 
A£, by the said T. M. Bussard, Edward 
Whitehead, and Geo. Robertson re- 
spectifely, and they had not nor had 
any of them at the time of the exe- 
cution of the said deed by them respectiTcly, 
or by any of them, notice or knowledge that 
the said writ or any other writ by yirtue of 
which the goods of the said T. M. Baxiard 
might be seuHd or attached had been delivered 
to and remained unexecuted in the hands of 
tbe sheriff or other cOoer or person having 
the execution thereof. The said deed was 
within 10 days after execution duly regis- 
tered in accordance with the 60th section of 
tbe Instruments and Securitiee Statute 1064. 
Thaquetthm to the opinion of tha Gout ii 

whether the eaid goods and ehafttelt werot aft 
the time of the said seiaure, liaUe to be takea 
under the eaid writ If the Court shaU be of 



opinion in the negativcb then JudgoMnt 
be entered up for the plainUils for £501 12fc 
and costs of suit Ji the Court shall be of 
opinion in the aJBrmatinL then judgment of 
mm proi., with costs of defenoeb ahali ba 
entered up for the defendant 

Mr. HiamoTHAM.— The question ii, who- 
tber the deed of assignment from Bussard to 
Whitehead and Robertson was executed bond 
mde and for a TaluaUe consideration, in terma 
of sec. 286 of the Common Law rrooedura 
StatutCL Tbe section enacted that ** no writ 
of /eri fa/das or other writ of execution and 
no writ of attachment against the gooda 
of a debtor shall prejudice the title 
to such goods acquired by any person 
homd fide aud for valuable consideration, be- 
fore the actual seisure or attachment thereof 
by virtue of such writw" provided that such 
person had no notice of such writ or attach- 
ment It was admitted thas the plaintiffa 
have had no notice of tbe writ of execution 
iisiied at the suit of Ghffitl^ and the only 



question was whether they gave Taluabio 
consideration for the deed. The plaiutiffiB 
did not contend that the deed was a good 
one under tbe Insolvency Statute^ see. HO ; 
but submitted that it was good as anaasiKn- 
ment at common law, and as a bill of sale 
registered under sec. 60 of the Instrumenta 
and Securities Statute. In 8iggenv. Awama, 
6 £L & BL, 367, it was held that the tide lo 
property vested in the aksignee the moment 
the deed was executed, and prevailed against 
an execution. It was there also held that aa 
the asugn«e of a deed was a creditor taking a 
beneficial inter^ it was not a Tolnntai;y 
conveyance reTocable bf tbe assignor. This 
Tiew was confirm<*d by Hobmrn «. TAetfuMon, 
L.R. 2Q.B., 012; Evamsv. Jones, 3 H.ft C.,423. 

Tbe Cniav Jo8no&— In Aaronf v. The 
Board €f Land and Worke, The Argue, 2ud 
September, 1868^ we held that tbe release of 
debts was a good consideration for a deed 
similar to tbe prevent ; and in that judgment 
we referred to Goodman v. M^CaUnm, 1 W. 
k W., 13S. 

Mr. FaLU>wa.~Sec 286 of the Common 
Law Procedure Statute doee not apply to 
deeds for the benefit of creditors— Woodlmd 
V. Fuller, 11 Ad. and El., 800. Karons « 
the Board c/ Land and Worke did not apply, 
for it was decided under tbe Ineolvenuy 
Statute and not under this section. The 
object of the act is to protect honAfide pur- 
chasers without notice. Here the cunMdera- 
tion was not complete till after the beizare 
took place. The conaidention to the as- 
signor was a release executed by four-fifths of 
bis creditors^ but no such release wan given 
till after the seizure bf tbe sheriff. Tbe Meo- 
tion was not meant to spplv to creditors, but 
to purchasers. Under 27 Elia. cap. 13. ai«ig- 
nees under bankruptcy were not purcbamrs. 
Beavamv. iht Earl of Os^ord, De G., M*N. 
and G. 492-607. 

Mr. BiaiMBOTBAM replied. 

The Chibt Jcanon— We think this qaee- 
tion has been decided by Aarone e. Me B'tord 
of Land and Worhe, and Hobeon v. Thelltuson 
The releaae to tbe assignor is a sufficieiu con- 
sidention to him for executing the deed. 

Judgment for plaintiff 

Attorneys : — For plaintiih, Macgregor. 
Ramsay and Brabe; for defendant^ P»vey. 

TumiAT, Mamh 20. 

BTAV ▼. THB MATOB OV MAUfSBUBT. 

Demiurrer^LiahilUu of Borough to Repair 
8treit9^No. 184. Seeta. 259 aaif 203: 

Demurrer to declaration. 

Mr. Fellows and Mr. HIginbotham for 
defendants in support of the demurrer ; Mr. 
Pnrves for plaintiff, in support of the declarib- 
tion. 

The declaration alleged that after the pass- 
ing of tbe Municipal and Local Corpor«iioii« 
Act, 27 Victoria, Na 184. and aftrr the 
coming into operation of the whole of the 
said act^ and at the time of the oommitring 
of the grievances hereinafter mentioned, the 
defendanta were the mayor, coundilom, and 
burgesses of the borough of Malmsbury for 
tbe time being, duly elected and acting uuder 
the said act ; and the road or highway nc-rkin- 
after mentioned was sitnate within the limitii 
of die said borough, and was then under the 
caie^ management^ and control of tlie de- 
fendants as such msyor. coundUon, an<l 
buigessea of tbe borough of Malmsbury ; and 
thouffb the defendants, under tbe said not. 
may uom time to time cause all or any «»f the 
atnati under their managementb or any purt 
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■mh nutnUi u tfaer tbink Bk Mid tW on the face of tbe dedantko that ibe to«d 
nu abo MT«. or make with Mieb matatiau -;.MamMleoii«. It don not affect the qnei- 
aa Uiar tbutk 11^ any footirari ftw tbe nee of Hon wbo fanaed tbe road, at eren it tber tv- 



road, at eren it tbern 
!r made, tber aleo veeMTei 



p aw ea t w t In any each ttrail^ and they mv ectTed tbe road already made, tberaleoi 

oaaw foeh atreela aod footwua to be re- HwithaUltaobHiatloDt. If tbe road Itonoe 

aairrd tnm tiue to tlnft and thoiwh tbe —-•- ••-- •-•'—-*— -_ .— .-t___... 

defandanti bad n»onna appUcabte and ade- 
qnata to tbe Mirpaae (^ amouiat other tblugi, 
lepaiiinK and keeping in fooa order and con- 
dition a oeitain atraet or hiihwar formad 
within the limiti of the aaid borongb of 
MalnMbair, to idt, tbe main road from 
MalmabiuTto Kjaeton, tbeaamebalDg at tbe 
time afotMaid adopted at a pnblic bighw^ 
or common tbcmmtbfaie, vet tbe defendant! 



1 adopted a 

icmmtbfBTe, , 

~ 1, neaHgenur, knowiDglr, and 
e *M act, peruittod the laid 



•0 that tJM laid itreet or highway wh dan- 
leroiw to pawwigen, and left tbe t^ hole 
nngnarded. whereby the plaintiff, lawfnUy 
■ting the nid itreet or lughwaT on hona- 
back, and witbont any defanlt on hi* part, by 
raaaon of hit hone potting his foot into the 

aaid bole, wai Tlolentl* *'-— ^ • -■ 

Mid bone on to the aiud 

plaintiff wae much wonoded i ._ 

tbe body uid limba, and pCi;<.a)ieDtly in- 
Jared, andwaaandatillltilckandditordered, 

and wai prarantad from attending to hU io&. Thii wai npheld on appeal in tbe 
bodneia fcra long tim^ to wli, to tbe Iom of Hoom of Lordi, afte;- a noet profound and 
Ua appoiutaent of Crown landi bailiff, and laboiioni conioltation of all the aatboritiab 
baa fncniredexpanae lor nuglcal and medical Here, then, it devolved on the defendant^ 
attendanoe. knowing of the bole, and baling fondi wbeie- 

Demarrer, that tbe dedaradon ii bad in with to repair it, to do ta or to ehnt np 
anbttanc^ for that no miif«aaance i« com- the road or lanoe off tbe dangeroni portion, 
plained vf, and nonfeaianca ^oida no canae FTiImm v. Tht Mamr itf BaHfit* diffoia from 
of action. thii caie In that tbe danger waa a precipice 



JToyor of Mtlbovmt, 1 Wy., W., and A'B. 
" *"" *~;laration allMee that after the 

operation of 27 Vic No, IM, and , . ,— 

It 209 and 263^ or in aimilar Ian- comet tbe obIIgat<ny "iball" on allegation 

W—KB, HUK it wai obligatory on the defend- of knowledge and poeamion of fondi. Mrt- 

ante to repair a hole in tbe laid road. It cofft v. BttMriiigbm, 11 Ex., 269. It there 

doe* not appear that tbe defnidanti made tbe were not infflcleni fandi tor repairs there wai 

toad in qneitian ; it mi^ bave been made be- at least an obligation to repair to tbe extent 

fore It came into tbeit potteadon. The word of thn f odiIs tn hand. He inbmitted that on 

"mu" limed In tblt act and not "tball," the cue* died tbe declaration was clearly 

which raakee it diicretlonary with them. The good. 

aTerment of knowledge and poeieiilon of The case wa* argued on Friday, March 21, 

tnndi doe* not alter the caae. oappoae there and judgment waa now glTen. 
were 10 holet to be repaired, and they nieC^nr Jdbticb.— Demnrrer to dedira- 

bad only fnndi for nine. They cannot tion. The declaration 1* somewhat in the 

■bnt np the road, and if tbey fenced off tbe i^ma form ai that of Grteve r. U« Mayor of 

bole, and a man ran andnit tbe fence, then Jfelboiirae, dedded Iw ni tone yean ago ; 

tbejwonldbe llaUe. WUion v. Ue Mayor, and the tame prlodple it inbituitially In- 

At., ofBalifax, 3L. R., Ex. 114. iiacasewbeiB Tol*ed in tbat caae and in Badai^w 

aditcretionaiypowerwaigiTentorepalr, and v. Me Mayor trf SowMitrtL 1 Wy., WT, 

■o abeolote dn^ impoeed. It waa an action and A'B., UB. It leenu a very hard caae 

fcrongbt against denndanti for not tendng on the IndiTidnaL bnt we do not tbink 

off a dii^eroni place adjoining a pnblic foot- the action can be instained. It ii alleged 

path, Into which the irantifTs hnsband fell that the mnnidpallty bad fundi to pnt the 

and was drowned, and it wai held tbat de- road in repair, uiat they had notice that it 

{mdantiwere not liable. Davit v. Curing, waaont of repair, and tbat, neTertbetees, thn 

SQ. B.S8dtiianotbeicaea in point. Therethe allowed it to remain in a dangertmi condi- 

damage aroae from tbe overtnming of a car- tion, and tbat tbe plaintiff waa Iniared In 

rtage bya bev of gravel being left in the conseqnence hj a fall from a bone wnlcb pat 

load. Tbe dadaratlon is bad, at no obliga- Ita foot in a bole in tbe road. It we beld 

tion to rqpalr arliea under tbe act; and non- tbat tbe plaintiff could maintain this action, 

teiiaooe, and not mlsfeaMmce, is alleged.— we ihoald be In effect directing tbe nnnid- 

Orktt V. (Ae Mayor, dte., <^ Mubottme. pali^ how to mend tbeir ways. Tbe dedara- 
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e«M, and Uuri IIm raUng of ancli ooMtion of 

dile oiuted the Joriidictfai of Jufioei of tbo 

uid tbkt it had ilDMboen "Kdoptud"W iM4ce, luder dw32iid«ecUon w tba foUM 

iJ^^tlUEB M be Uwt tbo i^ «M tat bmlnbdora (Uted WMinnifficieiit to 

to«- b.*o«.th.,™«.id,-ut,_w-jit !w=?-Sf^cs5l^k-torcSr.S3 

t tmonoou in point ot 



MR^tbltbTnkUM forUSr own 00» Tk« JftftHTKonrmbn 28th. 1867 ; ViOm v. 

ot SHa n»4er It obUcaloiT on than la Mr. M'Fau^d admiUad tbat tfae jaa^ 

SiSStT iSSTl.ni.^Srofltiing iMiraJa tnlw had jnri-Jictton. but mgd thatdM 

S™d!i»parentlTiiotliiDihaibE*BMDlt*a4 OM«oo«bt tohaw baan diiml^M o*« 

andwahManotbeennkedtoiiTolaaTe. gToaiida. The <»ae wai ^iwii-ad wltiwirt 

DaSiurer allowrf. the dafeodant Mur i^owri to aar a word bi 

Jadfment (or defendant, hiidafewM, and he ontainlr ought not to 

tadant, mTaWOT. _^ . fiTcHKr Jcranci.-The decUon ii wn»i 

TBUBBOaT, BUboh bL — admlttodlj. IthaialTeadrbBOBdetanDlnad 

bnv Unaiun) t. jmh (aMNnMOi^. br lUi Court tbat the na^Hnia hi^ loria- 

iiL^lLilAZ'trmuum JwtrfXhnW Cotton in aoch «aaa». IVo do not think w« 

nbfal DUenOMD/rnr^ daii-iiii » owht to depart from the wual ooniaa of ul- 

■^"•w^ ' teH^ttaeiDcceMfulpartrbiacoati. Alono 

Umetke ptaotlM waa not to glT* oc" -»•— 



. „ nlpurtj did not aiip«»r, but that 

"ffi?*S£. wa. a. foIlo«:-"T1» o«. ^LTh^S K X3r%?SS!k ^"2 t 

platoant aU«t«l,tbrt^*f»«' J««*£r Sid«t hSTought to ba^o oompdW tta 

faapondent on tha asth dar^of Daowalm na^,ttato to b«ai Iha caM. to bara toU 

ISA^iallan in *«^^ ^^7- «* bl^^A^Ut dedaion could not be mitainad 

detain bom Charfta BoA I<Ton (the ap- „„ the naMn ha gan. 

paOant) two woikint bnUo<te and «U^ Aopaal allowed, with ooiti. ,, 

SdbDlloekaweTaln\la PoaaaMkm M»d™o- S^c*Mii.-Will the eaaa ba lamiltodto 

dnoed br bin at the oonrt erf petty aeMioH ^^ itutloeaT 

holdenatBallaa onTue»d»Ttha»thdaTOl The Cmar Jo«no».-No. The appeal wiU 

^'««"^'¥^¥^.'^S^Jw2^lir2 almplT be allowed. It U batter to lat the oaM 

oowa. ThedefandantpUadjd''NotanilJrs „,;K>„|»lfc 

andaftarhewtof Oka paiUca aad^ art- Attorney. :-For appellant Gutner; for 

SS1f1£:SJ,WM-^ -SJ^ ^apondant-Bayn^^orPurcaU 

^Ont on tba ironnd of want of Joiladictlon. SQUiT7. 

Porodl and JuamWtiA. laboniM to e»ect gani. *mi> uoma *- oomwial w«k. 

Ii,fr«aaSai agiawBmt. pawhaaa a tai« Jf^J^S^J^S^^iSXnJ^ 

o(woAin«bullockafor>uohlait-m.nlkM« »££, J^Ur^lS^fOT Sa ^niiffa. , 

■NupoatTOaoonditionattaabedtoaw^lMtv "VS.'Smra fllld bj Lawi^ Shlel and 

— ■■--' — -•--■.•■--——■■—-' i^jrr.'^. u ...in.t the Colonial 

On JanoaiT 
h Anna Haiia 



••P™?^ •'^ *~^3 ^iHl^Hit <rf aome proper^ In EliiabeK- 

-' ^■- iaid1>nlloek&. bad alao pidd tb«M 
aent M tha fliat-mantioMd 



iabontot '•»- •-» .•— —-- -• 

p«Ui« auction at Ballarat, and that tha » 
apondent wa« one of the parchaaan,at taia 
aale ; and that the buUooka deaciibed in tha 
aaid complaint wen two of the baUo<u put- 
chaMd. ai stated above by the laid ,an>N- 
lant, from tha aaid labouen, ForcaU ud 
Walih. WfaenupOB wa^ being of opinion tbat 
tha fact of the pnichaiC bj Rspondent at tba 
Mid aalebr auction railed aquettion of tlda 
wbidi waainvolTod in a determination of tha 
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mod on Aanit 4 tli» Mlkilor of tiie Imk 
wiotolliAt toe bank w«ra wfllioftto ptf £100 
« yMur for the advcAtkm aadmiBiiteiMmoo of 
the child. QntfaoiMMdagr, thooiforwMai^ 
cepted bv tho piatntlih' soUdlor, who !•• 
q««tedt&ebMiktopay£2Sb the oott of tho 
•ctkHi then pwidlin. A memonuidaiii id 
agreomenl was dnwn up and Mnt lo the 
defendanti' toUdtor, who iiigfetted oertaln 
a m o n d men ti, which wwo aooepled. and 
rabaeqaently tho defendanti pala £85 
for ootli, and £8 01. 8d. aa tho fint 
monthly instalinont of the aUowanoe of £100 
n year. On Angm t 7, the lolloltor for the 
plaintiffa wrote layiniE that the bank ooold 
not ai&x their aeal to the memorandnm before 
12 o'clock on the Mondaj following, and that 
they would be pxepaied to aettle at 2 : bat 
sabeeqnently the dclendanti railed an objec- 
tion to the performance of the contract* and 
afterwaxda finally refiued to perform the 
agvaement The bill waa therefore filed to 
compel specific p e r fo rmance of the agreement. 
The first bill, which slightly diffeied from the 
P Tose nti was demorred to on the groond that it 
did not appear that any agreement was eze- 
ented by the defendants or by their authority, 
and the demurrer was allowed. The amended 
bill was demurred to on the grounds that the 
plaintiffs had not made out a case entitling 
them to relief ; that they had not shown that 
any agreement was ever concluded between 
the plaintiffs and the defendants, or that 
any apeement had been entered into 
with the authori^ of the defendanto; 
that the negotiations between the solicitors 
were conducted without prejudice, and were 
not intended to be binding, and that the cor- 
lespondence was also without prejudice ; that 
the written memorandum on which the 
plaintiffs relied was at yariance with the 
alleged contract of which peif ormanoe was 
souaht 

Mr. SnPHBar and Mr. Holbotd contended 
that the bill showed no authority on the part 
of the defendante' solicitor to enter into such 
an arrangement as that alleged, and that 
before the agreement could oe binding it 
should be under the corporate seal of the 
bank. Swmfen «. Swmfen, 27 Law Journal, 
N.8.. Ch. 36; Lord QUngaU v. Thynne, 
Sugden on Law of Property, p. 66: Tramor 
V. Municipai CauneU o/KUman, 1 W. and W., 
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BuKiTT submitted that the comspond- 
ence clearly showed that Ae bank had au- 
thorised their solicitor to act for them, and 
that having entered into a specific agreement, 
the Court would not help them to back out 
of it, especially as the compromise had been 
effected merely to save litigation, and thus 
protect the interestoof the infant concerned. 

On March OOl 

His HoMOUB delivered the following judg- 
ment t—Inthiscasetheplaintiffs, Messrs. Bhiel 
and Mooney, as trustees for an infant Moooey, 
claim to be entitled to a rent chane issuing 
out of land virtually in the possession of the 
defendant^ Mr. Cohen, as trustee for the de- 
fendants, Colonial Bank, as security for a 
debt of this infant's father ; and the plaintiffs 
have proceeded at law bv ejectment for the 
land m question ; and if the case made by the 
bill were true, I would say should be entitled 
in priority to the defendant^ who were let in 
to defend the ejectment Shortly before the 
probable trial of the ejectment, Mr. Wiglev, 
attorney at law for the plaintiffs, ad- 
dmsed Mr. Moule, the attorney for 
the defendants, by letter, July 20, opening 



a co m promise which Moulck by authority 
of the defendants, answered. The com- 
^ondence was carried on, Moule's letters 
purporting to be by authority of the de- 
fendants, but the bill does not allege that 
ihey were sa The last letters were Aunst 
4, Moule offering £100 a year for the child as 
a flual offer ; answered by Wialey acceptiDg 
£100 a year, and stating intention to send 
draft agreement to be settled 1^ Moule 
and signed by defendants, adding additional 
terms, paying five monthe rent^ and plain- 
tiffs' coste of action, saar £25^ and saying that 
he would withdraw the record. The de- 
fendante appear to have naid the £25^ and 
though it is not expressly alleged, I infer that 
the ejectment was not then broughs to 
trial in consequence of the probable compro- 
mise. Wialey sent an Mreementi dated Au- 
gust 0,1800, executed byplaintiffs,toMoule, in- 
tended to be completed as an agreement 
under seal by the defendantsi The bill as 
origfaially prepared insisted that the corre- 
spondence contained a complete agreement 
such as set out in this agreement, and sought 
n spedfio performance of Ik The defendante 
danunedt and the demuner was aigued be* 
ftnema December 11,1060, and I gave Judg- 
ment allowing the demurrer on the grounds 
of the correspondence not containing an 
agreement sufiiciently definite to bespedfieally 
executed, and Wigley's last letter containing a 
new term never accepted by Moule. The Ull 
has been now amended by alleaing Uiat a 
draft of the agreementL dated August 0, was 
sent by Wiglev to Moule, who perused it and 
returned it adding to a covenant by plaintiffs 
notto bring any action against the defendanti^ 
" or against the tenante or occupiers of the 
said lands;" that Wiglev had the draft en- 
nossed as altered, and sent one part to 
Moule, who wrote :— " The bank seal cannot 
be affixed bef on 12 o'clock on Monday ; we 
shall be prepared to settle at 2." Subse- 
quently the defendante paid the £SS 
ooet% and a sum for the annuity of 
£100, for One month. The bUl seeks to 
compel the defendante to execute the agree- 
ment so prepared —the bankbyaflLxiDgitosMl. 
The amended bill has been demurred to. 
The agreement dated August 0, if binding, is, 
I think, sufficiently distinct But the first 
objection to ite enforcement is that it is not 
aUeced that Moule was authorised by the de- 
fendante as to any act of his after July 20. An 
attomev ropresente his client say for all pur- 
poses 01 an action, but not to compromise an 
action by an adjustment varying righte of pro- 

Krty. Svn^fen «. Swu^en, :^ L. JT, N. 8., 26. 
isides, if an attorney ordinarily had such 
power, the attorney for a corporation would 
not have it unless appointed under seal. I 
am further disposed to say that if Moule wero 
an authorised agent the settling the draft 
and letter August 7, would not constitute 
an agreement binding under the Statute 
of Frauds. Sasden's Vendors and Pur- 
chasers. 141 ; Thynne v. OhungaU, 2 H. L 
118. The bank is a corporation which 
can be bound only by seaL See ITVotaor v. 
Cotmetf 0/ iTOmore, 1 W. ft W. E.. 203. and 
cases cited. A bargain of this kind could not 
be regarded as ordinary banking buidness, and 
I do not think that the most complete latiOca- 
tion by the directors of a distinct contract by 
Moule, such as the agreement August 0, 
would bind the bank until ite seal was at- 
tached. The bank paying^ costs, paying a 
month's annuitv, was their loss ; no oonri- 
derationfrom the plaintiffs. The plaintiffs 
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not going to trial in tho ejectment in regard 
to the contemplated compromiae oonld oe no 
part perfonDance of an agreement then in- 
complete. They are as they were ; any rights 
which they or the infant had remain enforce- 
able ; their action of ejectment is pending ; 
they can go to trial if theyoleaiie. I do not 
see any prohabili^ of the plaintiffs being able 
to make a good case by fatther amendment^ 
and allow the demnrrer, with costs. 

SoUdtors:— For plaintiff, Wiflpley ; for de- 
fendants, Vaaghan, Moale and Seodon. 

8UPRE1CE COURT SYDNEY. N.aW. 
TuBSDAT, Haboh 8^ 1870. 
(Before their Honors Sir Alfred Stephen, C. J., 
Mr. Jnstioe Haigraye, and Mr. Joslke 
Cheeke.) 

BARLOW ▼. WOOLOOTT. 

JBomM CBr(i/fo(B<ef— Casfomo/ Trade— Wke- 
iker NtgoeiabU Ituirumemit—^imi eoMsey to 
homdjide Purehamr or Trant^arte for value 
aood tUU to aood$ r tp rt m nUabw Mem. 
His Honor Sir ALraBD Scbprbb, CJ., de- 
livered the following jadgment : 

The substantial question raised in this case, 
arising on demurrer, is of great importance 
to the mercantile community. It is whether 
the bonding (commonly called the bonded or 
Umd) certificates of aatiable goods can. in 
point of law. assnming that a cwttom existed 
in fact^ so to consider and deal with them.— 
be deemed negodable instroments. passing 
absolately the property in these goods by 
deliyery to a boni fide transferee. In other 
words, whether for the general conTcnience 
of trade— always supposing the existence of 
such a custom,— documents of this kind, con- 
sidering their nature and uses, shall be recog- 
nised as capable of giviiig to a purchaser, or 
other transferee for value, innocent of all 
fraud, and guiltir of no negligence in the ac- 
quisition, a good title to the goods represented 
S' any certificate so delivered, even against 
e true owner. So that^ as in the case of 
bank notcL bankers* cheques, bills of ex- 
change indorsed in blank, and some other 
commercial instruments^ such a transferee 
can retain them, although obtained by the 
transferor by findang merdy, or even by rob- 
bery. Can such certificates, in shorty be 
placed in the same class as those exceptions ; 
or, must they follow the general rule attaching 
to chattels, that the owner odmj noorer hia 
property, in whose hands soever he finds il^ 
Such is the substantial queslioiL But th« 
mode in which it arises on the record, com- 
plicated with others of a more technical 
character, is as follows. The first count ia 
the dedaraticn is for the recovery, in specie^ 
of a laiye quantity of coffee and dgais. The 
second u for the recovery of the certificates in 
question : being, says tlus count, certificatea 
representing the goods mentioned in the first. 
To hoth these counts, unitedly, the defendant 
in his third plea sets up in answer the custom, 
which has already in substsnce been stated. 
He asserts, that by the universal usage of 
trade, in Sydney, such certificates are nego- 
dable ; and that the legal and equitable right 
to their possession, and to the property in the 
goods thereby represented, passes by virtue of 
that custom on the delivery of such certifi- 
cates^ by the holder for the time being, to 
a boni fide transferee for value. The plea 
then goes on to alleae that the defendant ia 
each a transferee :— ne having taken the cer- 
tificates in question from one Robinson, as a 
security and in pledce for the repayment of a 
large sum, lent to him on them and on the 



goods which they represented ; in the belief 
that the certificates were that person's abso- 
lute property, and without any notice, or 
cause to suspect^ that th^ had been dis- 
honestly come by* 

To this plea, so far as it re sp ect s the first 
county (but the first only.) the plaintiff haa 
demurred ; on the ground, simply, that he in 
that count complained only of the conversion 
of 900(20— whereas, says the marginal not^ 
the plea treats the count as if it complained 
of toe conversion oi certificates. The objec- 
tion, however, does not appear to us to bo 
well founded. The plea in express term*, 
pleaded as it is to both the first and second 
counts, justifies the detention of the goods 
equally with the certificates. It avers, that the 
custom relied on has the effect of passing not 
merely the property in the certificates, as the 
indicw or symbols of the goods spedfird in 
them, but in those goods also—being the 
things which the certificates represent. It 
would be very little to the purpose, if the 
custom extended only to the latter ; any mora 
than it could avail the bearer of a cheque, or 
a bank note, if he were merely entitled to 
keep the instrument itself, but could not make 
its contents available by suing the banker in 
the latter case, or the drawer of the cheque 
in the former. By so alleging the custom, 
therefore, the defendant says in effect this : I 
keep the certificates, because of their depoeit 
with me, for value, by a person whom I be- 
lieved to be their legitimate owner; and I 
keep the goods which they represent, bei^auso 
the righuul possession of such a certificate 
carries with it, necessarily, and fl;ivek an 
equally rightful claim to the possession and 
ownership of the goods so represented. 

It then, we assume that the coffee and 
cigars, the subject of the first count, are the 
identical goods which are specified in the cer- 
tificate, (a fact actually admitted in the 
second count, although not appearing by tha 
first.) the plea adequately covers both. The 
difficulty, purely technical and formal, liea 
exactly there. As the plea is drawn, can wo 
sonnderstand it? On the wbole, we are of 
opinion that we can. For it states that the 
defendant made his advance on the crtid- 
cates. (the subject of the second count) and 
on the goods thereby represented. Not on the 
former alone, bat on both. And the ulea 
concludes thus: ** Wherefore the defendant 
detained, and still detains, the said certificates 
and gooas;— which are the certificate^, amd 
good»t in respect of which the conversion and 
detention in the sottf couate menfioiiccf are 
alleged.*' There might have been, no donhti 
as there usually is, an introductory specifioi^ 
tion in detail of the matters jnstin*fd in the 
plea: in addition to the ordinary final aver- 
ment that they are the same of which the 
plaintiff in the particular count or cimnta 
complains. And it certainly is not literally 
true, here, that both counts mention either 
the certificates or the goods. But, unitedly, 
the two counts do mention them ; and a^ the 

8 lea profcHses to answer both counts, it id i »ur 
uty to look at both. We then find, reddendo 
ekigula9hnnd»B, that a justification (whrther 
good or bad) is pleaded to the second c(»oiit, 
in respect of the certificate^ and to the first 
count in respect of the goods, exclusively. 

The substantial question is raised on the* 
record by anoUier demurrer. In reply to the 
same third plea, in so far as it respects the 
seeoiMl count the plaintiff sets out the several 
certificates (twenty in number) in terms. 
They appear to be all in one form : the partt- 
eular det«Ua only varying. Eadi is dated 
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to be a Ucenaed bonding wanhonieb— and has 
a rignatnr^ parporftint to bo thai of the 
keeper. It apednee 10010 artide, or certain 
articlei, lor which the inetmnient poiporti to 
be a warratU; and mentions the date of 
waiebooaing; me person or persons hf whom 
warehoused, and the tcsm from which 
landed— wi«i a date at which rsnt is to begin. 
The plaintiff then alleges that those cerTifi- 
oate9 or wairants* being his property, were 
stolen out of his possession by Robinson, and 
frandnlentljrdeliyered to the defendant This 
leplicatUm is demarred «ta The objections 
stated are, that them is nothing in it to in- 
▼alidate or answer the plea ; that there is no 
denial of its assertion that the certificates were 
Bfgociable, and nothing alleged which is in- 
consistent with their absolute nwodability, 
as bank notes and bills of ezcnaDge are 
negodable. There is no formal connter-alle- 
gation. or notification in the demurrer book, 
that the plea itself thus replied to is bed ; 
bat the question necessarily arises on this de- 
murrer, and it was in fact without objection 
annied. 

Taking the seTcral allegations of the plea to 
be true, as of course at prssent we are bound to 
do^ that question is in effect the same as the 
one Ktated in the outset. For, if the custom 
relied on by the defendant be sustainable, in 
point of law, his plea is clearly a good answer 
to the action ; and the fact stated in reply, 
that the certificates were stolen by the trans- 
ferror, cannot affect the defence—since the 
custom is said to be co-eztensiYe with, and 
exactiy of the same kind as that which 

S>Tems lost or stolen cheques or bank notes, 
r, as in so many words described, that the 
transfer of any such instrument to an inno- 
cent holder, for Talue« passes the property in 
it; and in that which it represents ; whatever 
the titie of, or howsocTer acquiied, by the 
transferror. 

We are of opinion, on full consideration of 
the question, that the custom relied on cannot 
in point of law be sustsined ; and that the 
plea demurred to is consequenUy bad, al- 
though not on the formal ground taken. For 
the same reason,— that a custom to rsnffd 
these instruments as conferring ownership, 
absolutely and under all circumstances (sub- 
ject only to the condition of bona fides and 
due care) on every transference of them for 
▼alue, is invalid,— the replication, showing 
that the transferror acquired'possession of the 
certificates by stealing them, is a sufiident 
although an unnecessaiy answer to thbt plea. 
The plaintiff will have judgment, therefore, 
on both demurrers 

It must be assumed, the point having been 
settW by the case of Frazer v. Evans. 6 N.S. W. 
B. 880, that these certificates or warehouse 
warrants, strictly analogous in effect (and venr 
similar in form) to dock warrants in England, 
represent the goods indicated by them, and 
pans current from hand to hand, by usage, as 
substantially equivalent to the goods them- 
selves. The delivery of such a certificate, 
therefore, transfers constructively possession 
of these to the purchaser, or to an^ person 
advancing money on them, as efficaciously as 
tf the goods were then bodily given up to him. 
The pasnng of a delivery note or order, ad- 
dressed to a wharfinger merdy, according to 
Lord EUenborough (in Herman v. Anderson, 
2 Camp. 246.) might have the same effect A 
transfer in the books, he said, was not neces- 
sary. A stronger case is that of Spear v. 
Traven, 4 Camp. 253 : following Zwinger v. 
Samuda, 7 Taunton, page 269. In the 



former, the owner of sugars in bond sold 
them, on credit^ and delivered thereupon the 
dock warrant to the purchaser— who after- 
wards borrowed money on the document, de- 
livering it in like manner to the lender. The 
«ocK company (the warehouse keejpers) made 
BO change in their book*, and had no notice 
of these transactions. But the jury said, that 
in practice the indorsed warrants were handed 
over from seller to buver, as a complete trans- 
fer of tiie goods. Qibbs, CJ., held, accord- 
ingly, that 'the lender was entitled to the 
ausars— although the company, in ignorance 
of bis title, had in the meantime made out a 
duplicate warrant, and actually delivered the 
goods under it 'to the unpaid vendor. That 
ease was recognised and followed in Lucas v. 
Dorrien, 7 Taunt 286^ where Dallas, C. J., 
likens these warrants and thdr delivery to 
the indorsement of a bOl of lading. He says 
that he had been several times, in such casea 
atopped by a special jury; they bdng satisfied 
that the goods pass from hand to hand, by 
indorsement of these instruments. The pro- 
duce lodged in the docks is transferred by in- 
dormng over the certificates and warrants. 
Park J. calls them the key of the property. 
Mr. Jostioe BoixoiiA mju, that ttim was a 
dear understanding in the trade, that the 
instrument by indorsement would nam the 
property. Every one could see. he adds, that 
the goods did not belong to nim who had 
ceased to possess the instrument In Johnson 
▼. Stear. 15 C. B. N. S. 884, it is held that de 
livery of the dock warrant following a wrong- 
hil sale of tiie eoods mentioned in it, was a 
convenion of the goods themselves. Mr. Jus- 
tice Williams savs, that snch delivery was 
tantamount to a delivery of the goods. Not 
he adds, that the warrant is to be regarded in 
the light of a eymbol, but as the means of 
coming at the possession, (the actual pos- 
session.) of a thing not admitting of corporal 
delivery. The decision in Frazer v. Evans, 
therefore, is amply supported by higher 
authority than our own. 

These casesylhowe ver, it will be observed, and 
others, decide only that there is or may be a 
valid custom, by which the possesdon of cer- 
tain documents, regarded as the representa- 
tives or symbols of property, becomes equiva- 
lent to possesdon of the property itself. In 
the instance, indeed, of dutiable goods in 
bond, (which is the case with dock warrants, 
as witn these certificates,) no other delivery 
of possession by a transferor is practicable. 
And so of goods at sea, transferred by indorse- 
ment of the bill of lading. But no case has 
dedded, that instruments which possess this 
capadty of pasnng the property in goods, or 
transferring their possesdon, and which to 
this extent or in this sense are negociable, will 
or can have as an incident the further legal 
effect here'oontended for. of passing a greater 
property than the transferor himself nas in 
them. 

In whatever light such instruments be re- 
garded,— whether as symbols^ or as the titie 
deed, of the articles indicated by them, or as 
mere receipts or acknowledgments, entitling 
the indorsee, (or bearer after indorsement) or 
holder for value without indorsement^ to ob- 
tain the articles,— can they convey a better 
titie. than the transferee's possession of the 
goods themsdves would confer. Such a pos- 
sesdon, we all know, whatever his ^ood faith 
in the purchase, (unless it were m market 
overt) would give a transferee no titie against 
the real owner. And it is difficult to compre- 
hend how, as matter of fact^ a " custom " 
could ever be shown to exist, that less than 
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this— or, rather, a dellTery, not by law more 
than eqoiTalent,— u able to create or does 
create such a title. That is to saj, for ex- 
ample, that the felonious taker of a bonding 
certificate can, because of a *' usage" to that 
effect, by the mere delivery of that document 
to a purchaser, deprive the owner of his pro- 

Bsrty in it, and the goods which it represents, 
ut, supposing proof of the existence of such 
a custom to be possible, its unreasonableness 
and startling nature would alone, we con- 
ceive, prevent its recognition in a court of 
law. 

The absolute negociabilit:^ of bank notes, 
cheques, and bills indorsed in blank, which 
pass current by mere delivery, without regard 
to the title of the transferror, appean to de- 
pend less on mercantile usage, than on the 
circumstance that they are in their nature 
money. Or, as Mr. Justice Williams expresses 
it in Ingham v. Primrose, 7 C. B. N. S. 85, 
that they are part of the circulation (the mer- 
cantile currency) of the country. It wsj 
sought, in Olynn v. Baker, 13 East. 609, to ea- 
tabush such an usage, in respect of East India 
Bonds ; to the extent, at least, of admitting 
them to pass by delivery— though not, (as I 
understand the case) indefeasibly. But the 
Court held, that no usage could convey a richt 
of action on those securities, to the holdnr, 
where no such right existed by law. Aud in 
Partridge v. The Bank of England, 9. Q. B 
425, citing Lord Ellenborough^s Judgment in 
the last case, the Court held that a custom 
among merchants and bankers, by which 
dividend warrants (payable to persons named) 
passed to the bearer, was not sustainable. 
Tindal, C. J. said that it could not al er the 
law, by which no right of action on such in- 
stnmientB was vested in an assignee. The 
rule respecting negociability of instruments, 
—meaning of coune, a negociability absolute 
and indefeasible^— is broMly laid down by 
Mr. Smith, in his notes to IfiUer v. Race, as 
amounting to this ; that an instrument is in 
no case so negociaUe, unless by the custom of 
trade it passes, like cash, by delivery, and alio 
can by law be sued upon by the holder. 
Taking this to be the role, bonding certificates 
and dock warrants, with some other instru- 
ments, although passing the goods specified 
therein by deb very, and thus conveying to the 
bearer all the title of the transferror-rwhat- 
ever that may be,— are not indefeasibly nego- 
ciable. In other word% such delivery (unless 
in oertalii exceptional caMS, not now in quei- 
ilonJwUl comer on the bearer no MIsr title. 
Some of the authorities cited for the defend- 
ant or jwssages in them, respecting the deli- 
very ox indorsed bills of lading,— the rules 
affecting which may be accepted, as applying 
equally to bond certificates, and to dock war^ 
rants,- might be thouaht opposed to that 
conclusion. Thu^ in Akerman y. Humphrey, 
1 C. and P. 68, Mr. Justice Burrongh is re- 
ported to have said this; "A bill oflading is 
exactly like a bill of exchange, and the jpro- 

Serty passes by indorsement of it." And, in 
enkyns v. Usbome, 7 M. and O. 606, Tindal. 
C. J., delivering the Judgment of the Court, 
sa^s— "It is at variance with the general 
prmciples of law, that a man should be al- 
lowed to transfer to another a ri^ht which ho 
himself has not. But the excepUon is founded 
on the nature of the instrument; which* 
being nike a bill of exchan^) negociaUe^ baa 
been allowed for the convenience of commerce 
to have an effect, at variance with those prin- 
ciples.*' This, however, admits of another 
interpretation than that relied on. If read as 
establishing the position contended lor, and 
which apparently it sanctions, it is over-ruled 
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by Uumey v. Behrend, 8 El. and Bl. 684; 
where the distinction between the two classes 
of instruments, as to passing an indefeasible 
title, is expreosly stated by Lord CampbelL 
** A bill of lading" (he says) "is not, like a 
promissory note or bill of exchange, a nego- 
dable instrument passing by mere deliveiy to 
a transferree for value, without regard to the 
titlA of the parties who make the transfer." 
And again this. " A bill of lading only re- 
presents the goods; and, in this case, the 
transfer of the symbol does not operate, more 
than a transfer of the thins represented." 
The case of Pease v. Gloahec, in L. R. 1 P. C. 
228^ and 12 Jurist N. S. 678 (reversing the Judc 
ment of Dr. Lushington, in the Court of Ad- 
miralty,) is not in conflict with that decision. 
The bill of lading there, which had been de- 
posited with the vendor's agent, was obtained 
from the latter by a fraudulent representation 
—not by larceny. The purchaser, having by 
this fraud got the bill of lading into his hand^ 
came ag owner into possession of the prcmerty. 
He was enabled, therefore, of course, to trans- 
fer it to anv person igoorant of the fraud. 

In his juagment. Lord Chelmsford cites with 
approval the dictum of Lord Campbell, in 
Ourney v. Behrend, that a shipper transfers 
no titls to the goods specifiedT In a bill of 
ladins, by the mere indorsement of it— with- 
out deliveiy. So that, if then stolen from 
him, "or otherwise transferred without his 
authority," a transferee, although innocent 
and having given value, could not make a 
title against such shipper. For, until such 
delivery, there would be no complete n^ocia- 
tion. But Lord Chelmsford goes on to ex- 
plain, that, after indorsement and delivery, a 
transferee— although he may have procured 
such delivery by a iiaud,— obtains both the 
property and (constructively) possession of 
the goods. He would thus be enabled, deli- 
vering over the indorsed bill to an innocent 
transferee from himself, to defeat the vendorls 
right of stoppage in transitu, and confer a 
complete indefeasible title. To this extent^ 
and in this sense, the vendee of goods at sea 
acquires, in effect, by the bill of lading, (in 
the language of C. J. Timlal in the case cited,) 
a right "greater " than he himself possesses. 
But the acquisition of a bill of lading by 
theft which necessarily is against the will of 
the owner, and therefore conveys no property 
whatever to the thief, stands on a very 
different footins. 

All difficulty In short, as it appears to us, ia 
over -ome^ in every case of this kind, by simply 
considering the bill of lading,— or tne dock 
warrant, or bonding certificate,— as the repre- 
sentative of, and as simply equivalent to the 
goods themselves indicated therein. Tho 
vendee of goods, who by his vendor's assent 

Sets possession of them, can transfer them in- 
efeasibly for value to any one. After deli- 
very, the right of rescission for fraud, and the 
right of stoppage during actual transit, are 
still in such veudor— as aitainat the fraudulent 
or insolvent vendee. But, insJsmuch as tho 
deliyery to such vendee of a bill of lading, (or 
warrant; or certificate,) indicating the pur- 
chased goods, is equivalent to delivery and 
possession of the goods themselves, those 
rights cease, upon a sub-transfer and similar 
deliveiy,— as against the innocent trauHferee* 
This is all which was decided in Fraaer t. 
Evans. We are now asked to decide, however, 
that one who is not a vendee, and who has 
not obtained possession either of goods, or of 
the symbol and reprssentative of them, by 
any consent or act of the owner, can effect- 
ivdy transfer both, by stealing and transferring 
that symbol:— and we hold, that there can be 
affective transfer by such meani. 
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(Befora hit Honoar Mr. Jnttioe Molstworih.) 
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cm HATOBS or ballabat ahd ballabat 

BABT ▼. THB BUWOABBB BOAD BOABI^ THB 
AROBBBT-OBBBBAL, ABD ABOTBBB. 

Loeai Ooeemmeni Ad, No. 176. agUcjaSand 
286— "i^nrjeyy"— *' BMUdinff$*'—ikm, 

An information filed to rastrain Che Ban- 
garao Road Board f rom qnarrjjng on the re- 
serre belonging to the Water Commiaiion of 

Ballaiatk 

Mr. Worthingtoh Bppeitfed for the At- 
tom«y-Qen«ina ; Mr. J. W. Stephen. Mr. 
Holrofd, and Mr. Webb for the Water Oom- 
mfstion ; Mr. Banny. for the Road Board ; 
and Mr. Lawee, for the defendant Bentksy. 

The plaintiifs' bill sUt^d that on Aii«iitt 
31, 1863L WO acres of land in the parinhes of 
Warr^nheip and Banoaree. in the Oiwintyot 
Qrantfe were temporariif. and in Julj . 1W8. 
permanently, leserred from naK by order oj 
&e OoTomor in Connt-il. for the parpoMS of 
the BaUarat water tapply : but as no srant or 
oonToyanoe hat yet iMia«^, it remHint vented 



in the down, rabject to tb«< reee Tatlons in 
VAOB laTonrof theBtllarat ooumtilM. (J«>wardt of 
4140.000. inolading a turn of £10.000 granted 
in 1862 by the Oovemroent f«»r that oMect, 
hat been expended by the BalUrat water 
Commitnion, which cnntiaia of the mayors 
and coandllort of the boroaiehs of Rallarat 
and BaUarat Eatt» in oonttmcting Tett^rvoirA, 
Isndng in the land, and planting tret t on it^ 
and arcTenne of £15.000 • jw it reali!»«tJ 
from the works. Early in July lajt bimon 
Jamet Bentley, a contractor, entered into an 
agreement with the Bnngaree Roail Biard, in 
whow dlatrlct the reserve is »ltu-4»rd. for 
the formation and maintenance <»f certain 
joadt in th»'ir dlttrict. and was aathorimMl hv 
them to qnarry for ttone at a place caile<i 
Pincott't Qaarriet, wi^lUn the Water Cam- 
mittlon*t reterret. The tecretary of tlur 
eommltdon wrote to the road board to n- 
mind them that the reserre was tet apart ms 
• nursery for trees, and wat conseouently 
exempt from quarrying operationt nndt* r the 
liOcal Government Act. The d«fendantt per- 
sitted in continidng the encroachment, aod 
by leaton of the quarrying and the g«?ol«i*dc *! 
formation of the ground, the water fl«>wing 
from the retervoir for the use of BallarAt 
was polluted, and it wat feared that there 
wat great ritk and danger of Pincotts 
water dam becoming unsound and hnnitlng. 
Theevidenoe taken in .support of the Mil 
jwaawbat modified Ibe last rijegitioP> Mr. 
T. H. Bsgge, the engineer of the commission, 
stated that on July 24. 1660. he found Bent- 
ley and some men at Pincott't xetervoir. 
wbeie thoy had cut a temporary channel to 
divert the water from the bye-wath into the 
race^ to that it came in a dirty ttate to the old 
^yhf twwftl. He directed the men to fill up the 
channel, and then Bentley went lower down 
the CFRek and opened a qnarry thercL Ben^ 
ley asked to be shown a place where he could 
quariy. but he refused to iwint out any part 
of the reterve. at he contidered quarrying 
wat dtngeront to the works. Bentley con- 
tinued to work the quarry for some time, not- 
withsUnding that he was warned that the 
reserve was used as a nursery for young pine, 
cedar, oi^ and elm trt* es. The quariy wat 
164 yards from the dam, and 78 yards 
from the byewash, where the quarrying 
wat commenced, and BOfk from the creek. 
The blasting operationt which had been re- 
torted to might endanger the dam by causing 
a leakage. Great difficulty had been found 
in getting a foundation in basalt for Piuoutts 
dam to lay the puddle wall in. and in makiuK 
it watertight at the bottom and sides. The 
puddle wall was on the same layer of Kasalt 
as Bentley*s qusrry. the bottom of which was 
6ft. 6in. lower than the bottom of this puddle 
wall, and any water flowing from the quarry 
would run into the water intended for the 
OSS of the Ballarat people. The water reservi^ 
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WM about 1.075 aerai^ but the ooiniiii«iioii 
daimad to control aboQt 4,000 acret* Under 
crOMe- examination, Mr. Begae admitted that 
ha had donbti whether the dam wonld 

rve watertight, and that he considered 
would be iioand if not sobjected 
to damafe, bat ooald not be eure. Mr. 
T. Hiainbotham, the engineer- in chief 
of the ooioiuri oonndflied that oaarrying by 
Waiting wooU oftoie nome risk of damage to 
the waterworks, the effect, if any» beina to 
allow the eoeape of water between thepaddle- 
wall and the took, which woiUd be dimcalt to 
stoDi Mr. O. BL F. Ulrioh was more emphatic 
still in his condemnation of quarrying, which 
he thonght would caose great risk to the r^' 
serrclr: as perhaps it would create an open- 
ing, nofeiirional men were also calSed for 
the defence. Mr. A. O. Brown, the engineer 
of the Bangarse Road Board, considered that 
the working of Bentley's qnenr coold not 
affevst the stabititj of Pincott*s dam ; while 
Mr. A. A. Sarpliccb another engineer, thonght 
that not the slightest damage wan likely to 
acorae to the dam in conseqaence. The CTi- 
df nca of the defendant, Benilef, went to show 
that the quarry had bt«n worked before he 
went to it^ and that the nnul blasting charge 
he nsed was Soa of powder, by the explosion 
of which four or flfc loads of atone were dis- 
lodged at a Uast He also stated that precaa- 
tions weie tak<fn in haling oat the qoarrv to 
prevent the maddy water finding its way into 
ihe ntaervcir. 

For the plaintilfa it was contended that 
the Bangaree Road Board had no right to 
qaarry on the resenre, as the 233rd section of 
the Local Government Act expressly ex- 
emntKd from each operations land enclosed 
and planted, or set apart as a nursery for 
trees, which it was clear PlncotVs rsserve 
was. The planting of the trees was not an 
afterthought carried out by the plaintiffs with 
the obi«ct of setting up a title in the land 
iis easlnst the defendant^ for so long ago 
as 1867 the Oovemment required the com- 
miwioa to plant their reaerTes with trees. 
Again, the »5th section of the Local OoTcm- 
uivnt Aclto though it empowered a road 
tnmxd "to enter, eearch for, die, raise, tskcb 
and carry away material, Ac^didnot author- 
iaa the opening of a quarry, though the board 
might remove stone from a quarry already 



opened. The act prohibited a quarry heJIng 
oir other structure. Yet the defendants 



opennd within 60ft of any dam. Jetty, 



Its iSd 



been quarrying within 30ft of the banks of 
the oretsk, which might be considered as part 
of the "structure** of Iha dan. The board 
ware also prohibited from entering on any 
land, and Iqrquarryinc damaging any "boihi- 
ing,** which term mighty win a libenl con* 
Mtruction, be made to include a *' dam." The 
•?id«noi» of piofeasional wit n awaa who had 
bean oaUed. abnndantly piofad thai tha 
working cl iSbm quany was likeiy to create a 
leakage in the daaa, and thoaah it might 
not yet hava iBjuiad it^ aa it was cal- 
culated to do ao the ralief asked for 
should be granted. The nad board wm 
treqMMsers. As they pretended to act under a 
title flTcn them Iqr the Local Ooremment 
Act^ It was not necesiary to prore aetoal 
damage^ but that damage might accrao 
from their operations— AimniioH v. iteseii- 
port, 7 Hare,217 : and Lcwmiu v. BetteL 83 
L J., K.& Ch. 461 In the latter case it had 
been held that where two parties acted.upon 
adverse rights, a perpetual injunction should 
be granted if tne estate in question was 
likely to be injured, which the dam was if 



the blasting and quarrying continned. Ib- 
JnctioDs could also be granted to restrain 
road boards which claimed to act under a 
statutory right, as the defendants did— /Veioia 
V. Lewh. 4 Milne & Craig 464. The title in the 
land which the Water Commisdou held 
tr«>ui the Crown gave them a right aa asiainst 
the board, even though the Grown had not 

eft red with the freehold. It was mani- 
itly unfair that the defendants abould, 
oierttly for the sake of getting stone 
which th^ could procure elstrirhere, havtt 
the powtsr of endangering not only the 
Nafety of £140,000 wortli of propertv, but even 
of polluting the water Huujjly of a large town 
like Ballarat Ou behalf of the Crown it was 
argued that where land was pitrmantiiitiy re- 
MfrTed by the Crown for any purpofte, road 
district boards had no authority t'* go upon 
such a reserve and (quarry sion**. 

For the defence it was submitted that as 
the Crown still clatmMl the freehold in the 
land, they had Tirtually put tha i laintiffs out 
of court, as if the position thus taken up 
wars correct^ the Crown alone had the righs 
to treat the defendants as wroog-dcerit. The 
jilaintiff« could not take upon theal^•lvee to 
act on behalf of th«< Crown, for it had been 
decided tlmt the Crown bailiff was thv only 
person who could legally give notice on 
in behalf of the Crown saeb cases— Ac;^. e. 
J)ammor€ 1 Wv. W. and a'B. 158, and TaWor 
V. The Queem, 1 Wv. and W., 30L The chief 
equity in the pla'naffa* case lay in the fact that 
Ilia dnfendanta had gone on the land afte r no tice 
had been given them that they had no legal 
title to go there; but if the plaintiffs 
had no right to give such notice, the case 
fell through in one of its moNt import- 
ant particalars. It was not suiAcient for 
the plaintiffs to aay^" We are iupossession, 
and vou are the wrong-doers. Prove your 
title. When they came to the court under 
the pretence of seeking an injunction to pre- 
serve property which was not endangered, 
and sought by means of what was Tirtnally 
an ejectment bill to tnni the defendants 
off the ground, it would be nt^essary for 
tlom to show their title. The Court of Chsa- 
cery had refoaa i to interfere in cases where 
the plaintiffs had coma up on one pratance. 
when iu reality thef only wanted to get a de* 
ddon upon their ugal titia 8'ad9 v. Bair^ 
tow, 7 Equity, 296^ and Oifard v. Ifilllanu. 
8 Eouity, 494. The plaintiffs endea- 
voured to support their claims by urging thay 
had apeiit £140,000 on the laud, but that 
gaTe toem no title to the land tier «f . In the 
cases of M^Phenon v. The Qvesa 6 Wy. W. 
and a'B Eq B. 1, and the OcrporanM tf 
IfeBHmmev. The Queen, 4 Wy. W. and a'B. 
Eq. 19, the principle had been decided hy both 
the Equity and the FuU Courts tl<at tha uainm 
out <n money on Crown lend to whkf 
the person so expending the money had no 
title, did not confer any right as against tha 
Crown. Even assuming that an ejectment 
bni would lie, the plaintiffs were not the par* 
tiea to bring such a suit Clause 9 of the old 
"" " " " uc 



Munidpaliues Act gave the corporations po „ 
to hold land, ftc, within their ova districta : 
bat it was nevar pretended that the tr 
aerva was in the municipal district of tha 
boroughs of either Ballarat or Ballarat East 
It was doubtful whether the powers aMeged to 
haTO been azardaed Iqr ^ coundlloa^ to 
whom money was oiigtnally advanced by tha 
Ooremment for water aupply purposes, could 
be tranafarrad to their auoceaaota. Itwaanol 
aaffidant te tha pUdntiib to gai>-'*Tha 
lata ooanell laid out moiMf on thia 
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TCaerre, and we, as the pNwnt corpoia- Coart would not depriTe the defendante of 

tion. oome hen in poMenion." Thej tbeir right to dig for ttone merely from 

most first prove their title again. The an anticipated evil— ffain^ v. Taylor, 10 

oonncils had ceaMd to exirt ai the gOTeming Beavan. 75 ; the Mari of R^pon v. Bo- 



bodiet, bat had formed themselves into a haH, 3 Mylne & Keen's Reports, 109. If the 

commission. If the connciU conid not hold plaintiffs dsimed relief as pabhc bodies 

land outside their districtd separately, neither and trustees, they most show their possession 

oonld they do so jointly— if«M<soti v. Madiaon, and th^ title ; if as mdividnals. they must 

12 Si. 416, and Harrison e. Hogg, 2 Ves.. Jun., show damage-and damage sustained, \gf 

323 ; J<mu v. Qarciadel Mh, Turner & Kussell, Jwne pei«m competent to complain— 

297. All those cas«s showed thac parti*sH haviug Orowder v. Tmi^ 19 Ves^, tun. 617 ; and 

distinct legal rights could not join together OhaUBV. WyaU, 8 If envale, 688. The Court 

in a court of equity and make common canse. iwmid , noj, •W* •*l,. »Woction unless 

The plaintiffs claimed to perform certain aets the plaintoffs had estabhshed their right ^ 

under the authority oonfened by act of Par- law— iMmAtr«< v. Spmeer, 2 M Naghten and 

liament; they must therefore show what Gordon, 45; or without they had desdy 

their powers were-Sinuon v. South Slagord- mo^^ they had tnBUmed such substanteal 

sAtre Waierworks Co., 34 L. J. Ch.. 390. The W"! •• would entaUe them to substantial 

318th section of the Municipal and Local 4H!««?***«2^**«*»il5^-zA^^V '^^ 

Corporations Act conferred certain powers 8 Bxehe«w ReptB.^48;Tndor's Leading 

upon corporations upon certain condi- OaMS on Real Property. 122. The Attomey- 

tions. which the plaintiffs had neelected to OwnXwBBiAie Pipiwr person to proceed 

fulfil. They had uo exciuidve right to the ag^nstthe defendants if ttey acted wrongly, 

water any more than the people of Bungaree vbA not tlie piainjras— IT ans v. Me Jtegent 

had. In the case of Jfosoa v. HiU, 5 B. qmai Oojfptmy. 28 I^ J. Ck, m and 

and Ad. 1, it had been held that if a ^^'T^L^^'^SgJ^ i' ^' Xonsdafa, 38 

man built a mill on a stream, and that some Ifc J* ClL, 385. For tooM leasona it was 

one above him interfered with his supply of uiped the Coozt should dismiss the bill 

water and prevented him from working his witli oostiL 

mill, he had no right to obtain an injunction In repiv, it was urged that until the defen- 
se long as he got his proper supply of water, dants had shown they were not wrong- doers, 
even though it was not enough to anHwer the they ouuld not raise any doubts respecting 
purpose he had in view when he built the the plaintiffs' title. The allegation that the 
milL The plaintiffs had no legal existence as bill was in the nature of an ejectment bill 
a commisttion, for under what were they con- filed with the view of getting a aectsion upon 
stitnted ? Even assuming that the dt* fendants a case of contested right was untrue, but it 
were trespassers, as alle^sd, it would not give was far more likely that the defendanttt had 
the plaintiffs power to proceed against them- - trespassed upon the reserve in the assertion 
unless they were trespasfiera as against them of aright and with the view of induciiig the 
DnkeofIfeioca8tfev.Viarke,BT^untoB, €02. It plaintiffs to take proceedings againut them, 
wasnotclearwhether the trespass complained The objection that the corporations could 
of was against the land or against the works, not act jointly in such a matter was not 
If it were a trespass upon the real property, tenable, as express powers were given them to 
it could be successfully contended that the act jointly and carry oat certain works out- 
plaintiffs had no property in the dam. It side their districts with the consent of the 
was not theirs, and they could not take it G4»vernor in CoundL There might, per- 
away if they wanted to. If, on the other haps, be some doubt about the plantation 
hand, it was only a simpl. cre^pass which was of trees coming within the term nursery, but 
meant, that was not sulficient to entitle them though the reserve might not have heen s^t 
to the relief asked for, unless they could apart for such a purpose by express prodama- 
show actual personal and irretrievable tion, yet it was so set apart oe facto, and it 
damage. — Talbot v. Scott, 27 L. J. Eq.& Fr.,273; was planted with trees. It was unnecessary 
Loumdes v. BeUle, 33 L. J., 451. The argn- for the plaintiffs to prove actual damage had 
ments for the plaintiffs had been chiefly result«ci from the quarrying, when it was 
based on the assumption that the defendants evident from the testimony of professional 
were wrong-doers, whereas they were nothing witnesses that there was a prospect of damage 
of the sort, for, under the 232nd section of resulting from those operations, even if it had 
the Local Government Act, they were per- not already taken place. The only case dted 
fectly justified in going on the land ; and in reply was Mataon v. Cook, 4 Biug. N. 
under the 235th section it was lawful for Cases, ;>92. 
them to enter, search, dig for, and carry On April 18, 

away material from any land not included His UoKOua gave the following judgment : 
in certain spedfied exemptions, the most —At a time when Bullarat and Ballarat East 
applicable of which to the present case was were incorporated as councils of munidpal 
land set apart as,a nursery for trees ; but in the districts, an arrangement was made between 
case of the Koh-\noor v. the Warrior Com- those corporations and the Government for 
pany, 3 Wy. W. and a'B., Mines 81, it money being raised, contributed by each, for 
had been held that reserves must be the supply of wafer for Ballarat, and that the 
gazetted, and the "nursery,** as it was termed. Crown lands used for the purpose should, as 
had never been so gazetted. The evidence of far as the law would permit, be vested in the 
the alleged poUution of the water was very councils. On the 31st of August^ 1862, the 
weak. A nuisance had been defined as some- Governor proclaimed land at Bungaree, out- 
thing injurious to bealth~ifroto»» v. BasseU, vide of the Ballarat corporate limits, 
37 L. J. (magistrates* cases), 65— but the water as temporarily reserved for the Balla- 
was simply said to be muddy, and that it had rat water supply, and the said reserve 
been seen so once at Ballarat. A court was made piimanent July. 1868. By the 
of equity would, however, look to ^ see Municipal Corporations Act 1863. these muni- 
the importance of the evil complained cipal councils were converted into boioughs, 
ef—tfi re the Sheffield Qa» Company, 3 and the borough corporations now sue jointlj 
De Gex, M^Naghten & Gordon, 's£L The as plaintiffs. These bodies, as munidpal 
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oouncila aud m borovghn, Md AcUuU pot- 
MsMion oC th« larid in qawtioD, to far m by 
tbts agency of their ollioefa and seivauU 
having erected large waterworka upon it 
used to snpply Ballarat ; fenced it in, planted 
it with trees— all at a grrat expense of their 
corporate f ande ; and the borough feuds de> 
rive a large income from the water 
rates charged to the inhabitants of Bal- 
larat. They have done all this with the 
foil concurrence of thoKO repreaeutiug the 
CrowiL The two corporations combined in 
a body called the Ballarat Water Commission. 
In the year 1868 the defendants, the dibirict 
Koad Board of Bnngaree, alleged a right 
under the act No. 176^ section :i35^ to 
amhoriae a contractor for stone for their 
road«— the defendant, Mr. Bentley— to enter 
npon this land and raise kuch »tone by 
qaanying, and thui suit is brought to restrain 
the exercise of that alleged right as injurious 
to the objects of the Water Supply worka I 
have already Kad the righto of the plaintiff* to 
maintain such a suit against the defendanto 
(if not warranted by No 176) dibcuased upon 
demurrer, which I decided in favour of the 
plaintiffs, the argumeuto being repeated at 
this hearing. I have reconsidered the sub- 
ject» and retain mi former opinion as to the 
possession of the plaintiffs entitling them to 
proceed against wrongdoers. It is true 
that the act 18 Vic., Na 1&, did not authorise 
councils to hold lands out of their distiicts, 
and that the plaintiffs have not shown com- 
pliance with Na 184, sec 318. anthoribing 
them to hold such lands for waterworks. 
But I think their po»set>sion by common 
agents in fact is established, and that 
being a common po sse ssi o n ito disturb- 
ance would bo a common injury, for 
which they might sue jointly. I am not 
deciding that they have any title against the 
down. As to their caoadty to be deemed 
nosicsood. I was a good deal pressed with the 
ease of Neweaalk 9. Oarke. 8 Tannt, 002; 
8 B. Moore, 606; bk which it was held that 
oommissionen of sewen could not maintain 
treapuMlor injury to a wall wbieh tli«y had 
oaased to be erected, and had under their mo- 
ticaloontroL But the eharaeter of that body 
was very different iiom that of the Dlaintifis 
hen. Snoh oommissioDeis an poibiic nr- 
Tanti protediiif public intemti, spending no 
pnporty of thdr own-In fact; haying 

no pr^wrty and no coipoimta liability, 
being aoourt of justice even with nfennce to 
their own minlMt ^riri actings and doing*. 
Their anpannt property was held Crown pro- 
perty ; injuries to it injuries to the Crown. 
It may be that the Crown, as well as the 
plaintiffs, would be entitled to stop the acta 
here complained of, if injurious to Crown 
land generally, or to the specific object of this 
reservation. I pass then to the consideration 
whether the defendanto an protected as to 
the proceedings in question by the act 
176. I have had some argument as to 
No. 176, sec. 235, whether it authorises the 
district road boards as against the Crown, to 
take materials from Crown lands, a point 
upon which I am doubtful : but as against the 
occupiers of Crown lands. I think it does. In 
fact, the word *' occupiers" seems to me to be 
u»ed iubtead of tenanto in regard to the large 

Sirtion of Crown lands held by licences^ oc. 
couplers of Crown lands are made subject to 
rates under sec. 181, &c. I think that the 
title of the plaintiffs as between them and 
the Crown being questionable, cannot 
fxempt them from any right which 



the load board would have if that title wen 
good. The section 235 authorises road 
boards to enter and search for, dig. raises 
takf , and carry away any materials necessary 
for making or repairing any road« with cer^ 
tain restrictions ; firstly, those mentioned in 
section 233— a site whereon a house stands, a 
gat den, yard, paik, planted walk, an avenue 
to a house, or any enclosed ground pla n ted 
or set apart as an ornament or shelter to a 
house (all out of the question here), or 
Dlauted or set apart as a nursery for trees. 
It appears that the Board of Landa 
recommended to the Ballarat Water 
Commission to plant the reserve^ which 
the laiter had been doing before^ and at the 
time of the entry of Bentley on it ; but the 
trees wen put in positions which they wen 
intended iiermaneutly to occupy. I see no 
rea»oii to give the word '* nursery " in the act 
sny other than iu popular meaning— a place 
for the temporary management and care of 
young trees, prrparatorjr to their being Irana- 
planted to permanent sitea The additional re- 
s' fictions upon the rigbto conferred by section 
235 are **so as not to damage any building. &a, 
or to raise, &c., any such material within 
50 yards of any bridge, dam, jetty, or other 
structure." The works in question, held by 
the plaintiffs, are Pincott's reservoir, con- 
fined by a dam, an artificial bye- wash from it 
terminating in a former creek, which convey 
wat*-r from the top of Pineott's reservoir, 
used for settling and clearing water, into 
Kirk's reservoir, from the bottom of which 
water is conveyed by pipes to Ballarak 
What Bentley did was first to break the 
l^e-wanh, and divert the water from a 
place where he began to quarry close to 
the bye-wash. Upon remonstnnoe, be 
at once discontinued this. He theri went to 
a quarry which had heen previously worked, 
much more than 50 yards nom either the dam 
of Pincott*s reservoir or the bye-wash, and 
this quarry he was working at the time the 
suit commenced. There is considereble dif- 
ference of opinion among witnesses who have 
been examined as to the probability of hie 
latterquarryinginjuringthedam. No palpable 
injury has been done. When first work- 
ing this quarry he had to emp^ it^ 
and the watirr so dhicbarged paKsinc 
over a spoil heap carried muddy water into 
the creek, and thence, according to evidence^ 
to Kirk*8 reservoir, and in some depree to 
Ballaret itself; but that inconvenience I 
regard as only temporary, and I do not think 
that the earth which he will from time to 
time dinplace in quarrying— supposing it to 
be half the bulk of the stone— will have any 
appreciable effect upon the water of Ballarat. 
The quarry water aroears by evidence to be 
as good as that in Pineott's reservoir. Ap- 
plying the state of focto to the language of the 
act, I do not think that a dam is a build- 
ing the damaging of which is forbidden. 
Dams are placed amon|| structures which 
the act nrotecto by forbidding digging, to, 
within 50 yards of them, and providing that 
the board shall make reasonable oompensir 
tion for injury, if done. This compensation, 
though measured by justices, is unlimited. If 
the works in question, from their importanosb 
require^ and are deserving ot greater proteo- 
tion than the act affocdsi it should be sought 
from the Legislataie. It has been argued 
that the act does not antboiin quany- 
ing^ but merely moving loose stone, at 
1^ events not blasting; which shakea 
rocks to a oonsidenble distance Thie 
la not made by the bin, or anyoinof 
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or abate of power, aodl think ttODM 
m*f be niaed in anjonud waj. Tbe eUnae 
2S6 eTidootlf oontempUtes deep bolet being 
made both in tearching lor and lemoring 
•tonei. finch a caae was made bf the bOl, 
that npon demoxier I held the defendanti' 
acta were not protected bf Ma 178, aection 
836, bat that caae ia not anatained by evi- 
dence. I therefore diamim the bill, with 
ooata, and diaaolTo the inionotion. 

SoUdton:— For the pudntiflii, Fanner for 
Cuthbert; to the Boaa Board and Bentley, 
Bandall, Mitchell and Dowaxd; for the 
Attom^-Oeneral, Oomer. 

COMMON LAW. 

BAVCO. 

(Before their Honoon the Chief Jnattce Sir 
W. F. Staweli, Mr. Joatioe Banj, and Mr. 
Jnatioe Williama.) 

FaiDAT, ApbilI. 

OUDOT ▼. SOUUS. 

Breach af Ooniraet^ExceBBive DoanagtB, 

Role furi for a new trial 

Mr. Fellowa moved the mie abaolate. 
Mr. Higinbotham and Mr. C. A. Smyth 
ahowedcanae. 

Thia waa an action bj Maria Emilie Solle 
Ooddtk a dremmaker, againat Anrelien 
Senile, to recover dama«is for breach of 
4igreement entered into in Paria, in Jnly 1869, 
between pUintifr, who waa then residing in 
Paria, and Enlalie Deoonrtet; who then was 
the wife of tlie defendant, residing in Mel- 
bonme, and was the anthorised agent of the 
defendant to make the said agreement on his 
behalf. Defendant pleaded that he did not 
Jigree as alleged ; 2— That EnUlie Deconrtet 
was not his anthoriaed agent ; ft— That plain- 
tiff waa not ready and willing, and did not 
perform her part of the agreement; 4th— 
That before breach the contract waa mntoally 
lesoinded. 

The plaintiff is a native of I^anoe, and the 
defendant Is the hnsband of Madame Sonlie 
Deconrtet^ milliner, of Rossell-street In the 
beginning of 1809 Madame Sonlie Deconrtet 
vinsed France to tlie purpose of DurchasiK 
certain articles, and engaging a forewoman 
lor her shop. At the registry office where 
>ns are kept of persons desirous of 
ig to other countries she was referred to 
lame Ouddt^ the plaintiff, and after some 
negotiations an agreement was drawn up in 
-triplicate, by which Madame Sonlie Deconrtet 
hind the plaintiff to a term of five 
years from nisr arrival in Melbourne. As 
remuneration to her services, Madame 
Sonlie Deconrtet undertook to pear the 
travelling expenses of Madame Onddt to 
Melbourne^ second dasi, there and back, but 
with the understanding that Madame Oad6t 
would return to France at the expiration of 
her engagement ; 2nd— To provide her with 
board and lodsing and washing during the 
wholetermof the engagement :3rd— To pav 
her 2000L the first jrear. ^OOL the second 
year, and to add to this last sum for the three 
following years 60c. upon each article newly 
made by Madame Ouddt Plaintiff was onlv 
to receive two-thirds of her salary until lOOOi. 
had been retained by Madame Sonlie De- 
courtetk when that sum was to be paid into 
the bank to pUantifTs credit^ to be forfeited 
if she left her employment before the end of 
the second year. Madame Onddt further con- 
•tracted not to enter into an engagement 
with any oUier house in Melbourne during 



the year following the completion of her 
agreement Plaintiff and Madame Deconr- 
tet left England by the Sussex, the 
latter being in a first the other in 
the aeoona cabin. Soon after leaving 
aome quarrel occ u rre d , because the plain- 
tiff would not act as ladies' maid to de- 
fendant's wife. There was no other differ- 
ence between them. When the ship arrived 
In Hobson's Bay. Madame Deconrtet left 
before the plaintiir, and returned next morn- 
ing with her husband. M. Soolie said that 
In consequence of the bad feelins that existed 
between his wile and plaintiff, no could not 
Moeive her into bis house, and asked her to 
sign an aitoowledfement for the money 
spent in bringing ner out Plaintiff waa 
about to aign It, when they accnaed her of 
•tealingaomeribbon% and aaked to have her 
boxea aearehed. She waa very indignant 
but opened her boxea^ and no ribbona were 
iomia. Defendant and his wife then went 
awM; and by the advice of two naaaengerB 
Madame Ouddt want to the Fiench cooaut 
«nd acthig on Ua auggeation proceeded to M. 
Soulie'ehobaeb andtenderedheraervlcaa; bnthe 
-aaUl he could not receive hgr, as ha was afraid 
abe would create a diaturbance in the houae. 
Fromthattimefche nlaintiffhad beenunableto 
obtain much employment in couaeqaence of 
her inability to apeak Engllih— the average 
being 28. per dav. Aa the case waa firat 
opened, it seemed as if the validity of the 
contract and the authority of Madame De- 
conrtet to contract for her husband were in 
dispute, and a number of witnesses were ex- 
amined on the latter point Bat tbese de- 
fences were at last abandoned, and the case 
for the defendant reeted upon the issue 
whettier the plaintiff or defendant broke the 
sgreemept The charge aboat stealing tbe 
ribbon was made, in the first instance, by a 
fellow-passenger named Bouchault ; hut both 
defendant and his wife denied having ever 
spoken to the plaintiff about it They con- 
tradicted her altogether as to tbe occurrence 
on board the Suskex the day after arrival, and 
said that they avked Madame OudOt to come to 
her work, and it was not till she declined that 
request was made for her tosi^n tbe 10 U for 
the paasage-money. Plaintiff, it waa said, was 
a verv quarrelsome woman on board the ship, 
and bad told Bouchault that she did not 
intend to adhere to her agreement becaoMi 
it was null and void, not having been stamped 
when the ship was at the Heads. Madame 
Oecourtet gave her some printed cards with 
her name and address on them to put on 
plaintiff*s luggage, but the latter threw them 
away, stating she did not intend to carry out 
her agreement 

The case was left to the inry which version 
they would believe, and alter a bhort consul- 
tation they re turned a verdict for plaintiff. 
Damages. £250. 

Tbe rule was granted, on tbe ground that 
the daroagfs were t'xcessive, the Court inti- 
mating that the dt fendant ought to make an 
offer of rtaaonable compensation to the 
plaintiff. 

Mr. Higinbotham aaid that the defendant 
bad made no offer of compromise, but the 
plaintiff bad offered to take £160. 

The Chuf JusTici.— 1 think the measure of 
damages should be compensation for the time 
dnrina which tbe plaintiff would probably be 
out of employment and tbe cost of her pas- 
ssge to France. I think the offer made by 
her a reasonable one, and the rule will be ab- 
solute to reduce the aaroages to £100. As the 
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dttfeudant did noi aoovpfe the oif«r, ha miut 
p«j tbe omU of the rule. 

AttorneyM:— For plaintiff; Patfton and Hel- 
linsj ft>rdefeadant» Klingender, Chartiey and 

BBLUB ▼. MAXnilB, 

Role Hilt for a nonsuit 

Mr. Higinbotham and Mr. MTarland 
moTed the rule absolnte. Mr. Doigan »how«d 
eaoM. Mr. Doigan was not called on, and 
the defendant*! connael were rKqaired to sop- 
port their role. 

On AprU 23^ 1869, the plaintiff, Robert 
Belli% a carrier, waveugaged bf the defendant, 
Jamee Mazfield, a milFerikt Seymoor. to con- 
vey tix tons and a half of wheat to Melbi>arae. 
He accordingly backrd his horw and d ray to the 
spot pointed oot to him. and commenciHl tn 
load, the begs of wheat being shot down 
throogh a shoot from the first floor of the 
mill by the defendant's servanta When 
(according to the plaintiff) aboot 23 bags had 
been placed on the dray, the men were re- 

aoested to stop shooting the bags down, and 
lie plaintiff proceeded to alter the arrange- 
ment of those already in the cart Whilst 
thus engaged, and before he gave any order 
to the men above to commence again, a beg 
of wheat weighing aboot 2cwt or lo^ was 
sent down the shoot and striking him 
on the back of the kg. dislocated hfai 
knee-capb and so strained the sinews 
that according to the tentimony of Dfs. 
Martin and Barker there is scarcely any hope 
of the plaintiff ever recovering the proper one 
of his right leg. As he had been onder medi- 
cal treatment ever since his accident the 
plaintiff was indebted to Dr. Martin to 
the extent of 50 goineas, for professional 
servicee rendered. It was contended that 
the plaintiff coold not have avoided the 
acdden t es the shoot being entirely concealed, 
with the exception of aboot two feet hy a 
prelecting verandah, he was onable to tell 
when the baas wonld reach him. The story 
told for the defence was diametrically opposed 
to this in many particolais. Bvidenoe was 
given to show that the plaintiff was lame 
when be was first engaged ; that he was never 
heard to call oot to the men to stop sending 
down the bagi ; and that after the ■cddent 
he admitted he was not moch kort hot thai 
he had been previoody. In sopport of the 
role, it was argoed that then was no evidence 
that the defendant or his servants had been 
goUty of anv negligence ; secondly, that the 
plaintiff and the men who caused toe accident 
were in the employment of thedefendsnt 
who was therefore not answerable. FriettUif 
V. Fawier, 3 M. and W. 1; Qri/Uh v. Gidlom, 
21 L. J. Exch. 404 ; JfeOors v. b'haw, 90 L. J., 
q.K;CoiUmv, FFooci. 29 L. J. C. P. 855. At 
the trial, plaintiff relied on Ahretham e. UsT- 
noUe. 5 §. and N. 143; MUektU e. Orosi- 
wUer, 13 C.B., 237; Vut^ard v. TraUdt, 
12 M..and W. 530. 

Tlie Cmsr Juenci.— I do not remember 
any case in which I thooght adefendantmore 
entitled to a verdict Neverthelem I do noi 
feel myself at liberty to interfera with tha 
finding of the jary and direct a new triaL Aa 
regaids the nunsuit, there was dibtinct evi- 
dence of negligence, if the plaintiff was to be 
believed ; for ne tdd the men not to send 
down any mure bags, and their omission to 
give notice before they sent other bags was a 
distinct act oi negligence sufficient to go to 
the jory. As to the common employment he 



was. it is troe^ in the employment of the de- 
fendant hot onder a separate contract from 
the other men— « distinct agreement to cany 
these gooda 

Role discharged. 

Attorney's :— For plaintiff, Bollen ; for de» 
fendant Baynes for Meade. 

OAMPBSLL ▼. AH OHOVOb 

JDemurrer—PollHiion of Strtam—MUdMg 
OperaUons. 

Demorrer to plea. 

Mr. Williams for plaintiff ; no appea r an c e 
for defendant 

The dedaration was for that defendants on 
divers days threw, placed, and deposited 
divers large qnantiUes of slodge^ mock, and 
fltth'^npon certain land of the plaintiffs at 
Anco t, by means whereof parts of the same 
#eRfTnfored and rendered onfit for psstoro 
andcoltivation, and the waters of certain laiie 
waterhotes thereon werepollated and rendered 
oselesi^ so that plaintiff^ was deprived of the 
aiie of said land and waterholea For their plea, 
defendants say that at the time of the alleged 
trespasses defendants were in legal occap tion 
of certain Crown lands on which they had 
been and were mining for gold onder 
and as holders of miners' rights doly iMoed 
to them by virtoe of the statote in soch cane 
made and provided ; and there had been and 
was a certain stream of water which ran and 
flowed adjoining the Crown lands, which ssid 
stream, after flowing past the said Crown 
lands, flowed thruogh the land in the de- 
claration mentioned ; and for the pnrpose on 
said Crown lands, it wsn necessary for defend- 
ants to ose, and they did ose, large quan- 
tities of water for wsshing the aoriteroos 
earth taken therefrom, and to ose, and they 
did ose, the said stream in connexion with 
their said mining operations, as they lawfnlly 
might M an outlet for said water, and a* a 
means of draining said mine; and said 
water so used as aforesaid became necessarily 
and onavoidably mixed and impivgnated 
with earthy sabstsnces, and defend ante 
in the coarse of the porpose of said mining 
operations, let off said water so mixed and 
impregnated from said Crown land into said 
stream thereto adjoining at a point above the 
land in the declaration mentioned (doing no 
onneoessary damsge). as it was lawfol for 
them to do, which were the trespasses com- 
plained of. 

Plaintiff demorredto this plea, beoaose the 
facts slleged therein show that the injoij to 
plaintiff was caosed bv the acts of defen- 
dants, and those facts afford no jostification to 
plaintiff's caose of action, it being incombent 
on defendants to do the acts complained of 
in soch a manner as not to in jura plsintiff. 

Mr. Williams sabmitted that the d<»'**«<*- 
ants coold not in their mining operations be 
allowed to injnro plaintilTs land. HodgtU' 
mm e. JIaaor, 4 B ft 8., 229; Fkieher v. 
JMoMdM, U R. 3^ E. ft I. app^, 330. 

The CouBV held the plea bad, and gavn 
Jodgment for plaintiff. 

Attomeye :— For plaintlflk, Fanner ; for de- 
fendantife Baynee. 

lOWLBt ▼. WALKBL 

AfbUraUm-Order to JPoy— illAieAflMnl 

Role nUi for an attachment for non-paf- 
ment of £380 2s. 8d. onder an award. 

Mr. a A. Smyth and Mr. Wiizon showod 
eaase : Mr. Fellowa and Mr. WilUoBi aofod 
the nle abeoloteu 
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The award made was as follows :— 

" We, the andenigoed, after caref oily oon- 
sidering the eyidence hefore as, fjLve the fol- 
lowing award :— We decide that the amoaot 
due to the said James Fowler is £380 28. 8d. 

**C. Obitfiths. 
"Wk. Clabsoit.'' 

Mr. Smtth.— The award contains no order 
to i>aj, and therefore the defendant cannot 
be attached for non-iM^fment^ although an 
action may be broaght on the award—lBSc^ett 
9. DalUmart, 3 Bmg, 634 : Seward «. Howey, 
7 DuwI. 818 : Donlan e. Brett, 2 Ad. and EL, 
844 ; Rnssell on Award^ 078. 

The anthorities cited on moving for the 
mle were — MaUon «• Trower, Ry. and M., 
17 ; Whtiehead v. TaUereaU, 1 Ad. and EL, 
49L 

Mr. Fbllows said he conld not snstidn the 
rale. 

Rale discharged, with costs. 

Attorneys :— For Fowler, Pavey ; for Walker, 
Westley. 

Monday, Afbil 4. 
BIOIVA T. oAumr. 

Mandamm-'No. 22S, SeeL 3i^Warrantof 
DiHreu—Jiotiee. 

Mr. Fbllows moved for a rule niei for a 
mandamui to compel Mr. Gauntk police 
maftistrate at Ballarat, to issue a distress 
warrant for the levy of a sum due in a case 
of Beeves v. Da/y. Reeves is the official agent 
of tbe Reward Qold-mining Company, and 
in September, 1869, he obtuned an order for 
payment by Day of £15 for contributions 
and £1 5s. costs. Day had paid £5, leaving 
£11 5d. still due. The official agent, on 30th 
March, 1870. applied to Mr. Gaunt for a dis- 
tress warrant to recover £3 15s. of the sum 
dua He made oath that the sum was re 
quired in compliance with sec. 38, of 228. 
The affidavit on which the appllcatioa was 
basf d then went on to say that the ** said 
William Gannti althoagh he admitted that 
my oath was sufficient to prove ^at the 
money was required by me for the purpoees 
aforesaid, refused to issue his warrant of dis- 
tress for the vaid sums, or any part thereof, 
unless a summons was first issued out of the 
Court of Petty Sessions at Ballarat, calling on 
the said defendant, C. A Day. to show cause 
why a warrant of distress should not issue 
against him.*' Now the act ^228, sec. 38, ex- 
pressly stated that the warrant may be issued 
wii bout a summons to show cause. 

The Cbuf Jubticb.— But the justice must 
be satisfied that the money was required for 
payment of the company's debts. 

Mr. FxLLOwa.— It is sworn that he was 
satiMfied. 

The Chief Jnsnoa.— That is merely an in- 
ference of the deponent: he should state 
what actually occurred before the police 
magistrate. If we were satisfied that he was 
satiMfied the money was required, the manda- 
flitfs might be granted. 

Rule refused. 

Attorney :— Welsh. 

M'OBAl y. ISAACS. 

Demurrer-^Plea of Oonvietion for a Fekmy. 

Demurrer to plea. 

Dr. Mackay for demurrer ; Mr. Fellows for 
plea. 

The declaration was in trover for 820 
shan«inthe New Chum Mining Company, 
and 100 shares in the Bendigo Waterworks 
Company. A second count was in detenue 



for tiine boxes books. Defendant pleaded— 
Fint, the goods were not olaintifTs : second, 
and for a further plea the defendant says 
that, after the accruing of the said causes of 
acrioQ and before the commencement of this 
•nir. to wit, on the Srd day of June, 1887. in 
the Court of General Sessions for the Bourke 
District, Joseph Henry Dunne, Entj., barrister- 
at-lHW, being the person duly appointed by the 
Governor of this colony, hy whom and in whose 
tiatne all felonies, misdemeanours, and of- 
fences cognisable in the said Court should be 
proxecutd, informed the said Court that the 
pUintiir, on thellth day of May. 1867. feloni- 
ously did steal, take, and carnr away one 
botr.le of syrap of horseradish, four bottles 
citrate of magnesia, four hottlen of cod-liver oil 
and quinine, four tins of charcoal biscuit, 10 
boXHS alkaline lactatic pepsine, four boxes 
powders, two boxes lactatet«, nine bottles me- 
dicated wine, one bottle of cod-liver oil, and 18 
tins of extract of meat, of the goods and chat- 
trls of William Ford ; and such proceedings 
wrre thereupon duly had and taken in the 
said court as that afterwards and before the 
commencement of this suit, to wit, on the 
day and year flxit aforesaid, it was con- 
sidered and adjadged by the said Court that 
the plaintiff should, for his said offence, be 
imprisoned in Her Majesty's gaol at Mel- 
bourne aforesaid, and there kept to hard 
labour for the term of two years, as by the 
record and proceedings thereof still remain- 
ing in the said court will appear. And for 
a further plea to the first county the de- 
fendant says that he is not guilty in manner 
and form as in that count is alleged. 
And for a further plea to the last county 
the defendant says that he did not detain 
the said goods, or anv of them, in man- 
ner and form as in that count is alleged. 
Demurrer to second plea by plaintiff, because 
it does not show or set forth the jurisdiction 
of the said Court in the plea mentioned to hear 
and determine the supposed intormation and 
offence therein mentioned. 

Dr. Maokat.— The plea is bad, as it does 
not aver that the offence was committed 
within the jurisdiction ; and, secondly, it does 
not aver that the plaintiff was convicted. On 
the latter point, it was only on conviction 
that a forfeiture could take place, and a for- 
feiture could onl^ be enforced by the Crown 
on certain conditions— ^tU^odb v. l>od», 2 B. 
& Aid., 258. The form for such pleas was 
given in 3 Chitty on PleadiuK, 12. referring to 
1 Wentworth on Pleading, 74; iSmethurst v. 
TonUina, 2 Sw. and Tr., 143 ; Hawkins's Pleas 
of the Crown, 604. As to the jurisdiction of 
the general sessions, that court had no power 
unless conferred by statute ; and the Judtioes 
of the Peace Statute, No. 267, sees. 23 and 24, 
related to the powers of the sessions. The 
sessions, so far as criminal matters were con- 
cerned, must be held before a chairman and 
a jury of 12. There was no averment in 
this plea that there was a jury, nor was there 
an averment that the offence was com- 
mitted within the jurisdiction of the Court 
For all that appeared, it may boive been 
committed in Portland or Sandhurst^ and 
not within the Bourke district. All 
things necessary to show jurisdiction in 
an inferior court must be expressly averred ; 
for the Court would not [>resume anything in 
favour of the juri«diction of an inferior 
court— Peocodb v. Bell, 1 Saund , 74 ; Price 
V. JBiU, 1 Levins, 137 ; HanaUp v. Ooater, 2 
Levins, 87: Dickinson's Quarter Sessions, 167; 
Chitty on Pleading, 458 ; Archbold'v Practice, 
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22; Tayhrv, Olenuon, 11 GL and P., 631. 

Mr. FxLLOWB.— All the cases cited in which 
convictions wen held had were before the 
Court in error, and not in any shape analo- 
gous to the present proceeding. If it was 
necesaarj to allege that the offence was com- 
mitted in the Bonrke district, it would be open 
to be traversed, and if so, the whole qaesQon 
whether the conviction was i^roper would be 
tried over again. The conviction was good 
till it was reversed. The caption "Bonrke 
General Senions" was Jost the same as in 
England the insertion of the name of the 
conn^. Then as to not setting out that the 
plaintiff was convicted, at the very utmost 
that is ground for special demurrer only, and 
could not be taken advantage of on general 
demurrer. If the idaintiif was embarrassed, 
he could apply to a judge to have the nlea 
ami^nded. But the plea contained sutBcIent 
to show that, there was a conviction: there 
could not Lti a judgment without a convic- 
tion. 

Dr. Magka ' . in reply.— We do not seek to 
have th« lecuid of conviction quashed. We 
only desire to liave all the averments in the 
plea necessary to show jurisdiction. 

The CmiF JnanoB.— We have not been 
able to find a plea like the present In the 
works contauung the recent forms of plead- 
ings reference is made to the older cases, as 
affording the best precedents. But supposing 
the information against the prisoner was in 
the form set out there^ and a conviction fol- 
lowed, that conviction would be sufficient to 
sustain the forfeiture till reversed. There 
would be a forfeiture of the goods till 
the conviction so ezistiDg, or supposed to 
exist, was reversed \q proceedings m error. 
As to the second objection to the piea» it is cer- 
tainly singular tnat a conviction is not 
allemd. The plea is verv brief— singularly 
briei— -but we go not think that it would be 
bad on general demurrer, for it contains aver* 
ments which show that a conviction must 
necessarily have taken place. If the plaintiif 
is embarrassed he can apply to have the plea 
amended. As the plaintm may have been 
misled by this plea, he may havo leave to 
amend within a fortnight, otherwise the de* 
murrer will be overruled and judgment 
entered for defendant 

Attorneys:— For plaintiff, Roy; for d«fen- 
duit GUlott 

BAVSOXr (APPILLANT) ▼. TWEmAU (Bl- 

flPOKOIHT). 

Moiwlser. 

Appeal from netty sessions, Oeelong. 

Mr. Fellows for appellant ; Mr. MoCiWorth 
for respondent 

The complaint was issued by John Twee- 
dale, the market inspector, Geelong, against 
George Hanson, for having, onlstDecember. 
1869, at Geelong, hawked fruit within the 
town of Geelong, without having obtained a 
certificate to do so^ contrary tothe byelaw of 
the corporation for such cases made and pro- 
vided. The defendant denied the charge, out 
the justices fined him lOa. and 6s. costs. It 
was admitted on the hearing that the de* 
fendant was proprietor of a vineyard and 
orchard at W auni Ponds, near the town of 
Geelong ; that he had been in the habit of 
selling fruit in bulk to a dealer at Geelong 
named Warren ; that on'the day alleged in 
the summons the defendanthronaht two 
cases of fruit from his orchard to Warren's 
shop in Geelong, and offered them for sale, 
but Warren refused to purchase. Defendant 
then took the two cases of fruit in his cart 



to Bonrke, another dealer in Geelong: to 
whom he offered them for sale, and by whom 
they were purehased. Defendant did not 
offer the goods to anv but Warren and 
Bonrke, and had no scales or measures with 
him at the time. 

Mr. MoLiawoBTH.— The question here is, 
what is a hawker T— and I understand that the 
appellant admits it is not essential to havo 
weights or scales, or that the goods should be 
offered to more than one person. A single 
act will constitute a hawker. 

The Chibf JuBTiog.— it is dear this man 
was not a hawker when he brought the fruit 
to an intending purchaser. 

Mr. MoLiswoaTH.— The object of legisla- 
tion respecting hawkers has been laid down 
in several cases to be the protection of the 
ordinary trader having a fixed abode a^dnst 
itinennt vendors. 

The Ghibp Juanoi.— Yes ; but the xegulir 
traders must be supplied by some one. 

Mr. MoLiswoBTH.— In mirm*9 JuaUee, toL 
2; p. 962, a hawker is described as an itinerant 
trader who aoes about from place to place 
carrying with him and selling wares. By 
Dr. Johnson a hawker is defined to be *' one 
who sells his wares by proclaiming them in 
the streets." A nedlar Is a hawker in small 
wares. By Dr. Johnson he is defined to be 
"one who travels the country with small 
commodities." dying in the street seems 
to be essential in England to oonstitute a 
hawker. In the Imperial Didianarp he is 
said to be **one who off«irs goods for sale by 
outcry in the street ;" and this definition is 
foUowed by 60 Go. III., can. 41, sec. 7. But 
no such requirement is made by our act. The 
cases referring to hawkers are— ^ttomcy- 
Oeneral v. Woolhmut, 1 Y. ft J.. 463 ; ML v. 
Lmt, 1 Burr.. 609 : JfaRsonfi. Rope, 2 B. and 
8. 486 : JS. V. iliidUe. 4 East, SIfi. 

Mr. FiLLOWB.— One persan aalllng to an* 
other to seil again is not a hawker. He 
must sell for consumption. The term is also 
said to be derived from au^ere— to increase, 
because a hawker increases, because he sells 
for more than the first traiden or vendors. 
Johnson, in his dictionary, says a hawker 
is one who sells by proclidming in the 
streets. This man did not break bulk, 
or attempt to sell by retsil. or to the puMic 
generally. If he is a hawker, so must one be 
who brings a load of greenstuff to the market 
A hawker is one who sells to the public pro- 
miscuously. 

The Gbuv JFsncB.— The defendant ap- 
pears to have solicited one whom he did not 
know to want the goods. 

Mr. Feuowb.— He sold the bulk, and a 
wholesale dealer is never a hawker, though 
he may solicit It may as well be said that 
commercial travellen are hawkers. 

Mr. MouswoBTH. — A commercial traveller 
does not deliver the goods ; he merely takes 
orders. 

The Chief Justicb- There is not a 
single element in this case to constitute tho 
defendant a hawker. He sells wholesale ; he 
sells not to the consumer but to a peraon who 
seUs again: he does not injure anyone, and 
therefore the remarks about interfering with 
the shopkeepers do not apply ; and he deals 
in his own produce. The mere fact of his 
going to one dealer, solicittng him to buy 
after another has refused, cannot make him a 
hawker. 

Appeal allowed ; conviction quashed. 

Attorneys :— For appellant, Goy ; for reqwn* 
dflnt WooUey and Harwood. 
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BANCO. 

(Bdan their Hononn the Chief Jnstioe Sir 
W. F. Stawell, Mr. Juitioe Bftrry, and Mr. 
Justice WillUms.) 

Satuboat March 2S. 

BBOnrA V. PANTOV. 

Pr^^ibUhn^Excesshe Costs. 

Rnle nisi for mohibition to stsy proceedings 
nnder an order of the police mscistrate, Mel- 
boame. 

Mr. Qninlen showed cause. 

Mr. Fellows and Mr. Wrizon in sapport of 
themle. 

One Mtmro was sammoned under the 
troTer danse of the Police Offences Statate, 
Motion 32, for detaining certain machineiy 
belonging to one Bobardt, and an order was 
made directing the goods to be given op on 
payment of C^, The £^ was paid, bnt the 
plaintiff refused to give up the machinery. He 
was acsin summoned before the justices, when 
he admitted his liability to pay the value of 
the goods, but declined to give them up. The 
poUoe mscistrate then asked the defendant 
tf he was pimared to repay the money ba bad 
laerfTad. mi Uwuo leplied Ibtt be wag 
ait OntblsMr. Pantonsaid.*'! wfflmake 
an evder for defendant to pay the value of the 
fOoda-4i8 10s., and fix tiie costs at MO." 
ind cm being asked why the cosu were fixed 

fisuch an amount replied, *' That's the way 
1 meet you." Affidavits were filed against 
Ibe rule, denying that the magistrate had 
gaid " That's the way I'll meet ^ou.** It was 
contended in support of the rule, that al- 
though the magistrate had power to fix the 
eostsat a "reasonable" sum, that £40 was 
altogether unreasonable. 

The Chief Justice. ~>If the magistrate bad 
said nothing wiien he oave the costs we 
might not have felt at hbertv to interfere, 
but we take it that he made the remark at- 
tributed to him by one of the affidavits, or 
something similar to it, for the affidavits on 
tiie other side do not state what he did say. 
but merely give a general denial It was cer- 
tainly a monstrous and outrageous thing to 
do, and we shall make the rule absolute, with 
costs. 

Attorneys:— For Bobardt, Dickenson; for 
Hunro, Taylor and Manton. 



Satuedat, Apbil 2. 
beoiva v. maoobot. 



Mandamus-^Mininff Statute 291. SecL 212- 
Time/or Appealing. 
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Mr. SCabtlit mored for a mle ni9i for a 
mamda m uM to compel Mr. Maooboy, the 
Jadcoof thoGoortof MiiMt, Sandboitt* to 
hear an appeal from a warden. Tb«t warden 
had decided a cam of MaiMewB 9. StewemM on 
aThoTMiaj. The aiMnooemfal paitj appealed 
to the Court of Minea. bat did not pay the 
£10 and gtva the DOtiee of appeal required by 
■ec 212 of the Mlninf Statate 891 tiU the 
foUowinc Monday. Tlits pronto to eee. 212 
was— ** Frovided that mch pereon sbaU, 
wlA ia l>f w dmif»/ram the wmitiag nftmek <!«• 
citioii. depodt with the derk of each ooort 
the earn of £10t and ehall also within the 
tame three dayaeenpa*" the notice of appeal. 
No detinitioii wae siven in the act as to the 
meaning ot the term dayt— whether they In- 
eloded holidayi. Sec taS enacted that ralee 
miaht be made resalatintf the practice in the 
Court of Minee| and where no nilet were 
made the practice of the Supreme Court 
should be followed. Now the practice of the 
Supreme Court was to exclude holidays in 
computing time for doing anything. 

The Chuv Jusnci.— An express proTision 
to that effect is inserted in the Common Law 
Procedure Statute, showing that but for such 
provision it could not be done. The time 
given by the Mining Statute is certainly Tory 
short, but we cannot alter it 

Mr. MARTLiT.—Suppoee the three days 
were all holidays, how could an aggrieved 
party appeal? 

The Chibp Jusnoi.— You contend that by 
"days** there should be meant ** working 
daW*? 

Mr. Mabtlit.— Yes. 

TheCHiBP Justice.— That would be to in- 
sert a word in the act which the Legislature 
has thought fit not to insert. If you wish 
you may take the rule, but I do not think 
it will be made absolute. 

Mr. Mastlit.—I was instructed that if it 
was not likely to be made absolute I was not 
to take it 

Rule refused. 

Attorney i-^, J. McCormick. 
Moxday, April 4. 

CBUIKSHAVK (APPELLAITT) V. KITCHBX (RB- 

SPOKDBirT). 

Appeal^No, 310, Sect ^•^CompUUtU qf 
BeaUh Officer. 

Appeal from petty sessions, Sandridge. 

Mr. Fellows and Mr. Quinlan for appellant ; 
Mr. Molesworth for respondent 

The special case stated that the complaint 
byWillia ' 



llliam Cruikshank, being the local 
inspector of nuisances for the borough of 
Swidridge, and allefced that the defendants, 
on 6th Januaiy, 1S7(^ and on several days 
previously, at Sandridge^ did allow their 
candle and meltfaig house, being premises of 
which they are the occupiers, to be a nuisance 
to the inhabitants of the neighbourhood, the 
said premises causing effluvia ; and that the 
defendants bad not used the best practical 
means for abating such nuisance, which had 
been certifit^ to the local board of health by 
their medical officer of health, being a duly 
qualified medical practitioner. On 3rd Feb- 
ruary last on said complaint being called on 
for hearing, an objection was taken that the 
complaint wss informal, on the ground that 
it should have been in the name of the local 
board of health, and not in the nacie of 
William Crnikshank, the local inspector of 



nuiiances for the borough. The magistrates 
held the objection fatal, and dismissed the 
complaint 

Mr. Fbllows.— There is no necessity for the 
summons to be in the name of the board of 
health. Section 32 of the Public Health 
Statute. No. 310, enacts that '* the local board 
may cause to be summoned" any person 
offending. The complaint may be by any 
periion, but he must prove that he acts under 
the authority of the board. It is a m«re 
question of proof. 

Mr. MoLEStroBTH.— The summons must be 
in the name of the local hoard of health. If 
the complaint is dismissed, against whom are 
costs to be awarded? Reg, v. Carr, A. J. R., 
23. 

The Chief JcsncE.— The object of the 
section it to prevent persons carrying on the 
trades referred to in it being harasbrd unne- 
cessarily. It must therefore, be shown at 
the hearing of a complaint that it has bten 
laid at the instance of the local board of 
health. It is simply a matter of proof. The 
common law right exists for anyone to pre- 
vent the continuance of a nuibauce, and we 
ought not to abridge that right more than 
is done by the act of Parliament The cose 
of Reg. V. Carr does not apply. That wa<i a 
civil proceeding to recover a debt and the 
person to whom the debt ui du«* must neces- 
sarily be the complaiiant This U in the 
nature of a criminal prqceeding for a penalty 
in which anyone may b< the couptaiuant. 

Appeal allowed. Case remitted to the jut- 

Attomerii :— For appe lants, Anderson and 
Sandilands ; fbr respondent. Read. 

EQUITY. 
(Before his Honour Mr. Justice Molesworth.) 

\V£DNE.SDAT, APRIL 20. 
JAMIEaOSr T. JORVSOV AVD OTHERS. 

Suit to 9et askfe exttxi^ of n powtr of Sale in 

a Martgoffe^Dtcree'^Costs of formal 

Defendant. 

Mr. J. W. Stephen and Mr. Gregory for the 
plaintiffs ; Mr. Dwyer for the defendant Jay ; 
no appearance for the defendants Johnson 
and nuscombe. 

The suit was instituted to set aside the pre- 
tended exercise of a power of sale in a mort- 
gage deed. The plainriffs were the trustt-ee 
of the marriage settlement of a Mrs. 
Jay. on whom property in Daylesford was 
settled by her nusnand. The property was 
subject to a mortgage for £1,000 to the Aus- 
tralasian Insurance Company. The defendant 
Johnson advanced the trustees money to pay 
off the company, and obtained an assignment 
of the mortgage, and entered into possemioa 
of the property. He was to be repaid, prin- 
cipal and interest, bv the tenants paying him 
£d per week rent Alleging that default had 
been made, he sold the property by auction to 
Buscombe, who soon after reconveyed to him. 
Issues had been sent for trial by a jury 
whether default had been made, and whether 
Buscombe had bought as agent for Johnson, 
and the jurv answered both questions in 
favour of plaintiffs. The case now came on 
for decree on these findings. 

Mr. Stephev asked for a decree that the sale 
to Buscombe was fraudulent and void, and 
for an account of what was duo to Johnson, 
ai BuortiBgeo in poeieaiioii, the master being 



74 



38 



AITBTRATJAW JUBIBT 



•i Ktoty to eham biui an oeenpAlkm imil 
Mid ootti till the decree againtt Johnaon and 
BMombe. 

Hb HovouB taid he would not give ooett 
•faintt Bnscoinbe. Plaiutiifs might consider 
tbemaelves well off that Bosoonibe did not 
appear to ask costs against them. 

Mr. DwTEB asked for Jay's costs ae against 
Johnston, citing Tln^hy o. Yeatea, 1 Y. & a, 
N.R. 438 ; JVVrfs v. Wright, 14 Beav.. 291. 

His HoKOUB said that Jay was merel/ a 
formal defendant and he was not incUnea to 
give him costs. He would consider the case. 

On April 26, His Honour gave judgment. 
He said:— I am not disposed to grant the 
defendant Jay his costs. He is only a formid 
defendant, and at the utmost would be only 
entitled to costii as such. Moreover he has 
been dilatory iu coming to the court and the 
defendant Johnson has made improvements 
which he would not have made if the court 
had been applied to earlier, and which im- 
proToment I intend to allow him. I therefore 
think Jay should not get his costs. 

Tha decree made was as follows :— 
Declare that the sale of the mortgaged pro- 
perty in bill mentioned to the defendant 
James H. K. Busoombe was not warranted, 
inasmuch as if the rents received by the de- 
fendant Ambrose Johnson prior to the 26th 
day of December. 1867, had been applied to 
the mortgage debt, there was no right in the 
said defendant to sell : and also declare that 
the said sale was fraudulent, being made to 
the said defendant J. H. K. Buscombe as an 
agent for the said defendant Ambrose John- 
son: and declare that the plaintiffs, George 
H. Jamieson and Robert Henderson, are en- 
titled to redeem the said mortgaged property, 
and that the said Ambrose Johnson is liable 
to aooount for the proceeds of the allotments 
9 and 10 of the said sold property, as mort- 
gagee in possession. Refer it to the master 
to take an account of the amount due on 
account of the sum secured by the deed of 
the 27th day of June, 1867. in bill mentioned, 
giving the said defendant Ambrose Johnson 
credit for the sum of £1.000 therein men- 
tioned, and interest thereon at the rate of 
£12 lOs. for every £100 by ihe year ; and also 
for money laid out by him in repairing and 
improving the mortgaged premises, pursuant 
to the letter of the plaintiff O. H. Jamieson, 
dated the 10th day of September, 1867. in the 
said defendant's answer mentioned, with like 
interest ; and also credit for all other sums 
by him properly laid out in other repairs 
(not being alterations) of the said mortgaged 
premises, premiums of insurance, rates, 
taxes, and expenses of collection, assign- 
ments, costs of proceedings against tenants, 
and other outgoings; and charging the 
said defendant Ambrose Johnson with 
all sums which he received, or with- 
out wilful default miaht have received, of 
the rents, issues, and profits of the said allot- 
ments 9 and 10, or in lieu thereof, from the 
10th day of February, 1868. at the option of 
the plaintiffs (George Henry Jamieson and 
Robert Henderson), charging the said defend- 
ant from and after the said date with a 
reasonable occupation rent for the said iJlot- 
ments 9 and 10, such rent to be measured 
without adding to the value for iterations or 
improvements made by the said defendant A. 
Johnson after that date. Direct the master, 
in taking the said accounts, to make a rest on 
the 26th day of December, 1867. the 26th day of 



JwM^ VMt and so on half-yearly, charging 
inieraM at the said rate only on the balances 
from time to time romaining due. Order the 
said defendant Ambrose Johnson to pay 
plaintiffs their costs of this suit, including 
those of the issues up to and including this 
decree, when taxed and ascertained. Referit to 
the master to tax and ascertain the same. 
Direct that the bill be dismissed as to the 
defendant J. H. K. Buscombe. Direct that 
the said defendant J. H. K. Buscombe and the 
defendant George Jay abide their own costs 
respectively. Reserve the question of future 
costs and further directions ; liberty to apply. 

Solicitor:— For nlaintiffs. Wisewould and 
Oibbs: for Jay. W. Davis; for the other 
defendants, Geake. 



INSOLVENCY. 



(Before Hii Honour Mr. Justice Molesworth.) 
WXDiriBDAT, Mabch 80. 

nr Bi hutbt savdxb& 
CtrUfaiUfoir CoiU not given m the EttaU, 

Rule niii for the sequestration of the estate 
«f Heniy Sanders. 

Mr. Lawes moved the rule absolute ; Mr. 
J. W. Stephen and Dr. Dobson showed cause. 

A preliminary objection was taken that the 
certificate for costs endorsed on the petition 
purported to be made in the estate of 
Thomas Cawker. and not Henry Sanders. 
The point was argued on Maroh 24. 

His HovouB gave judgment :— In this case 
the certificate endorsed on the petition is of 
security in the matter of an insolvent of an- 
other name. This constitutes. I thii^ an 
objection to the jurisdiction. 0/tver in re. 
1 W. & W., 1. 179: FawceU tiire. 2W. & W.. I. 
5: SUpheruon in re, 1 W. & W., I. 114. The 
allefted insolvent serving notice of points to 
be disputed is not, I think, an obstacle to 
his nr^ng the objection. It is only as to 
objections to service that such notice has been 
held a waiver. WiUan in re. 20 L. T.. 252 ; 
Harry in re. 1 W. & W.. 1. 136 ; Newbig- 
gina in re, 1 W.. W.. ft A'B.. I. 3a. 

Rule discharged with costs. 

Attorneys :— For the petitioning creditor, 
Phipps ; for the respondent, Scratton. 

Thubsdat, April 20. 

bb a. d. bbll. 

Fraudulent Preference— A lienathn of Property 
— Keeping Books— GenercU Conduet—Iniol' 
vency Statute, Sect, 102— Certificate Meeting 
Examination on Oath, 

This was an appeal from a decision of Mr. 
J. G. Forbes, the commissioner for the 
Geelong Insolvency district, granting a cer- 
tificate of discharge to A. D. Bell, a hatcher 
at the Leigh-road. The appeal was argued on 
April 6. 

Mr. J. W. Stephen appeared for the official 
assignee ; Mr. Lawes for the insolvent 

The facts appear in the judgment of the 
Court. 

His HovouB said :— This is an i^peal hr the 
official assignee from the grantof his certificate 
to the insolvent, A. D. Bell, by the learned 
commissioner for the Geelong district. The 
insolvent was a butcher, having a freehold 

Eroj^rtv in which he earned on business, and 
aving norses, carts, harness. &c. implements 
of trade. He voluntarily sequestrated his 
property about August 27, 1869. and appears 
throughout to have remained apparently 
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canyiiig on bis business, and usin^f the 
property without interruption after his in- 
solvency as before. His schedule described as 
his property the equity of redemption of the 
freehold mortgaged May 11. 1869, to Richard 
Williams to secure £200, the property worth 
no more than the debt. The schedule de- 
scribes the same Williams as a creditor also 
for £35 15s. 6d., being balance of £112 secured 
by a bill of sale dated May 11. 1869. over 
horses, carts, harness, sold oy him August 
24 for £80. The insolvent made and sub- 
scribed a statement upon examination, with- 
out oath. Williams, who is his brother-in- 
law, and Wiggs, a neighbouring butcher, 
were examined upon oath, beins sum- 
moned by the official assignee. Their ex- 
Slanation of insolvent's dealings is that on 
[ay 11, insolvent owed Williams £312 for 
loans made in smiJl sums, and one just then ; 
and secured the £200 on his land, £112 on his 
horses ; that before August 24 the insolvent 
induced Williams and Wiggs to deal ; that 
Williams sold the horses, &c, for £80, and let 
the land, &c., to Wiggs for £30 a year, the first 
half-year's rent to be allowed in repairs ; that 
Wiggs took possession, and has since carried 
on we business, employing the insolvent as his 
servant, and also employing the same working 
butchers. Williams* story has much improba- 
bility in it He says the advances, except £76 
and £20, were made in small sums, on receipts 
destroyed when larger receipts for £90 10s. and 
£112, which were produced, were given. He 
came out from England three or four vears 
ago, as he alleges, with £200 cash, which he 
kept in a box ; afterwards was himself ^ 
working gardener, at £1 a week. Saved more 
out of Lis wages— £100. He kept an account 
in the Savings Bank, lodging £20, but did 
not (he sa^s) lodge this £200, keeping it 
to buy a piece of land which might oner. 
So to make out his capacity to ad- 
vance this £31% he must oe believed as 
to this story of £200. Wiggs, in his exami- 
nation, stated that he had a bank account 
but paid the £80 to Williams in cash, to ex- 
plain tiie non-production of a cheque. The 
insolvent's own examination admits ^ts in- 
oonsiBtent with his version of the afl^air. He 
admitted that subsequent to his insolvency 
he sold two sets of hameis oommised in the 
bill of sale to Mr. Halpin for £5, and said 
nothing as to the application of the proceeds. 
Before hia inaolyeiicy he had purchaaed 
timber for repairs of the house from a 
Mi. Nicholson for £14 or £16, which 
lay at the premises theie. That tim- 
ber does not appear in his schedule aa 
his property, nor the price of it as his debt. 
It was employed in repairing the premise^ 
and paid for bv the insolvent to Nicholson, 
he says by a bill on which Wiggs's name was^ 
uid perhaps his. Wins says nothing about 
the bill, but says he paid cash through the in- 
solvent The insolvent alleges he kept no 
books which would show his alleged receipts 
from Williams, or his application of those 
receipts, which he says was partly in pay- 
ments to Guthrie, Bullock, and Co., who 
supplied him in his trade. The absence of 
such books is to be regarded as evidence of 
fraud, and also as in itself an offence under 
the section 103. The cause of dispute between 
the insolvent and official assignee was, X be- 
lieve, that the insolvent undertook to collect 
the debts due to his estate without remunera- 
tion : did collect £17 lOi., handed the assignee 
£3 10s., aUe^iing that he had paid Wiggs £14 
for horse hire, 27 days, for horses (one com- 
prised in the bill of sale) necessarily empk^ed 



in collecting the £17 10s. from the cus- 
tomers. The official assignee would scaroelv 
have employed the insolvent if he had 
anticipated that the manner of collection 
would be so expensive. I think there is such 
probability that the insolvent*s alleged deal- 
ings are as to a great part of the debt to Wil- 
liams fictitious, that he should not be allowed 
his certificate, as having fraudulently disposed 
of property. I have some difficulty as to the 
case coming under the precise objectiona 
offered— first not makina a full and fair dis- 
closure and surrender of his property, the 
land at the Leigh-road, and the norses, cartL 
chattels, and effects, used bv him in and 
about his business. The schedule refers both 
to the mortgage and bill of sale, and 
I doubt if these transactions, being 
fraudulent and void, would generally 
bring the insolvent under this imputation. I 
confine myself to the harness, which he sold 
for his own use, as to this imputation. The 
second objection is giving a fraudulent or 
unjust preference to Williams. If Williams'a 
debt was reaJly due, I would not have ma- 
terial for saying that the preference was frau- 
dulent The third objection is. that he was 
miyy to the debt proved on his estate by 
Wiluacas, which was fatal as to a great part 
of this debt I think the imputation sustained* 
but would hesitate to act on that Fourth 
objection, that being a person engaged in 
trade, he omitted to keep reasonable accounts 
or entries of his receipts and payments. As to 
this. I would be inclined to hold the objection 
good as to his not having entries of his pay- 
ments to Outhrie, Bullock, and Co., that 
being a matter of his trade ; otherwise as to 
loans from Williams, his brother-in-law, to 
him. The last objection is as to his general 
conduct especially with respect to his official 
assignee. I think that objection should bo 
more precise, and I do not think that hia 
conduct to his official assi^ee would be a 
ground for refusing his certificate. The offi- 
ciid assignee employed him as he might any 
other agent and I do not think his miscon- 
duct as such agent should be regarded as to 
his certificate. This case has led me to notice a 
view of the learned commissioner as to the 
construction of the Insolvent Act section 102, 
which directs him at the certificate meeting 
to hiquire into and determine the matter <» 
the application, **that the assignee and any 
CI jditor of the insolvent may be heard, and 
any witness or witnesses examined thereat" 
This the learned commissioner has held not 
to warrant him in administering an oath to a 
witness, and he examined the insolvent 
and reported his examination, without 
oath. Williams and Wiggs were examined 
under summonses procured by the official 
assignee. This view, if right would completely 
change the system of dealing with insolvents' 
certificates, and the subject seems to call for 
legislative interference. A provision for com- 
piling the attendance of witnesses seema 
wanting. The learned commissioner was. I 
believe, influenced by the absence of the 
words ''upon oath" in this section, and their 
being found as to examinations in sections 87 
and 90. If witnesses should not be sworn 
under section 102 for this reasoxL neither 
should they be under sections 11, 14, 21, 48, 
78, and 104. As to 21, 48. and 104, it might 
be said that the Supreme Court may be sup- 
posed to have an inherent power of swear- 
ing witnesses which a commissioner baa 
not The first clause of the act applies the 
word "ooiurt" to that of the commissioner. 
Bat aa to sections U, 14, tnd 78^ 
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ringle jQd«ei would have no mon inheront 
power than the commiaiioner. In fact, the 
•ections 78 and 90 oocnrred in 6 Vic. 17 before 
there wai any providon for certificate in- 
quiries, and in givins an inqnintorial power 
for examining as to the insolvent's dealings, 
authorised the administration of an oath to 
increase its stringency. Those examinations 
ptodaced no direct resolt as to property, 
merely enabled assignees and creditors to 
piocnre evidence to instruct Uiem for 
proceedings before courts of law or equity. 
11ie7 Vict 19, in itscUnses parallel to 102. 103^ 
104. had no reference to those examinations 
under 5 Vict as materials to be used on the 
certificate inquiry, and though both sets of 
clauses have oeen copied into the new act, 
there it no apparent connexion between them. 
There are grounds for withholding, &a, certi- 
ficates besides matters relating to trade deal- 
ings or estate to which the examinations 
under 87 and 90 are limited. I think it is to 
be intended that a judicial inoniry being 
directed to be before a public officer, upon 
hearing witnesses and provision made for 
his transmitting the examinations and 
evidence to the Supreme Court, as an 
apellate tribunal, it should be intended 
tnat such witnesses should be sworn, and 
that the omission to use the words " on 
oath '* after " witnesses '* as in other clauses 
after "examination" is not sufficient to 
outweigh that intendment In Dwarris on 
Statutes. 67^ it is laid down that where a 
statute directs an examination it should be 
deemed to be upon oath. The authorities he 
refers to are not very distinct In the present 
case I refuse the certificate. No costs. 
Appeal allowed, certificate refused. 

Attorneys :— For appellant J. M. Davies, 
for Wooliey and Huwood ; for respondent, 
Speed. 

VICE-ADMIRALTY COURT. 

(Before Sir W. F. Stawell.) 

MoxDAT, Ann 11. 

HOLMES V. LLOTD— BX THE OEETBOUVD. 

CoUision^UnavoidabU Aceident^AppcHion' 
meni of Damoffts, 

This was a suit promoted by Edwin Holmes 
ihe owner of the ship Briton against James F. 
Lloyd, the master and owner of the brig Grey- 
hound, to recover damages for injuries re- 
ceived by the Briton in a collision. 

Dr. Mackay and Mi. Higinbotham ap- 
peared for the promoter ; Mr. J. W. Stephen 
for the respondent 

The brigGreyhoundarrived from Newcastle. 
N.S.W., in Mobson's Bav, with a cargo of 
coals. She was berthed alongside the Sand- 
ridge railway pier, and had nearly all her 
cargo discharged on the 6th September. On 
the morning of that day, the pier-master. Mr. 
J. Vines, told the captain that he wanted the 
berth next day for the steamer Omeo, and 
directed him to finish unloading and remove 
into the bay. The discharging of car^o was 
completed that night and next mormng the 
Greyhound left the pier, and hauled up to her 
anchor about 60 fatboms distance from the 

8ier, and just in the fairway. The minimum 
istance which the Port Regulations al- 
lowed for a vessel to be from a wharf or 
•pier was 900 yards ; but Mr. Vines explained 
that he permitted the departure from the re- 
gulations because Captain Lloyd exi>lained 
to him that there was little ballast in the 



vessel, insufficient to stiffen her, and it would 
therefore be danaerous to take her to the 
anchorage. Mr. Vines thereupon told him ha 
could lie near the pier till he had taken in 
sufficient ballast to * * stiffen the ship." This, 
Mr. Vines said, oould have been done during 
that day, but he left it to Captain Llovd*s 
own prudence to remove. During the nuht 
of the 7th the weather became squally. The 
wind shifted to the south south-east^ and 
blew in strong gusts. The consequence was 
that the Greyhound dragged the only anchor 
she had put down. Another anchor was then 
let go, but according to the promoter's case, 
too late to avdd a collision with the Briton. 
This vessel had arrived on Slst August from 
Maiden Island, and had, on 7th September, 
taken up a berth at the pier outside the 
^ip Superb, which was lying close to 
the pier. The berth which had been oc- 
cupied by the Greyhound was that im- 
mediately in front of the Superb. The 
€hi<^ mate, oi^t sailors, and a watchman 
were on board the Briton. The watch- 
man was hailed at two o'clock by the captain, 
from the pier, and he replied Uiat aU was 
welL The captain then w ent aw ay, and 
about an hour afterwards the watchman saw 
the Grevhound bearing down on them. He 
alarmed the chief mate, who went on deck, 
but before anything could be done the star- 
board quarter of the Greyhound struck 
against the port gangway of the Briton. The 
crew of the Briton came on deck, fancying 
the vessel was about to sink, but seeing the 
state of affairs, immediately turned in again. 
The two ships lay alongside each other till 
6 o'clock, when the steam-tug Titan towed 
the Greyhound up the Yarra. The amount 
of damauze sustained by the Briton was from 
£100 to £150. Captain Lloyd, in his evidence, 
said that Mr. Vines had expressly given him 
permission to remain at the anchorage near 
the pier till he had taken in all his ballast 
and stores, and was ready to proceed to sea. 
The collision, according to the respondent's 
witnesses, was entirely to be attributed to the 
unfavourable weather, causing the anchors to 
draff. The promoter alleged that the second 
anchor was not dropped early enough, but 
the respondent asserted that it was let go so 
soon as the first anchor felt the strain. It 
was also contended for the respondent that 
the crew of the Briton were guilty of contri- 
butory negligence, which increased the da- 
mage^ by not remaining on deck, and by not 
fastening a rope thrown to them, which would 
have brought the two ships together, and pre- 
vented them chafing each other. 

The authorities quoted were The Virgil, 7 
Jurist 1.174; 2 W. Rob., 205; the Juliet 
Erskine, 6 Notes of Cases. 633 ; the Mel- 
lona, 3 W. Rob., 13, 11 Jurist 783. and 6 
Notes of Cases, 450 ; the Europa, 14 Jurist 
627; the Lochlibo, 3 W. Rob., 318; the De- 
spatch, 3 L. T.. N. S.. 220 ; the Bolina, 3 
Notes of Cases, 208 ; the George. 9 Jurist 
670 ; the Shannon, 1 W. Rob., 463 ; the 
Shannon and Pladdia, 7 Jurist 380 ; the 
Thomley, 7 Jurist 659; the Ebenezer. 7 
Jurist If 118 : the Itinerant 8 Jurist 132 ; the 
Benares, 7 Notes of Cases, 538 ; the Juliet 
Erskine, 6 i&., 633 ; the Girelamo, 3 Hagg, 
169 : the Melona. 3 W. Rob., 13. 

On April 14, 

Sir w. Stawbll gave judgment He said,— 
I have considered this case, and as regards 
the suit itself, I think the Greyhound was 
justified, so far as the harbour regulations 
were concerned, in anchoring where she did. 
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Penniaaion wm given to her bj the pier* 
master, which under the circumatanoes juati- 
fied her in remaining at the anchorage. Aid 
neither the harbonr nor the pier regalationa 
were violated by her doing aa The captain waa 
joat aa anziona to get away from the oier aa 
waa the piermaater ; and it waa impoaaiole to 
go awMf farther than he did with the ballast 
he haa on board ; and it waa acarcdy pos- 
aible for him to get aa mnch ballaat aa would 
enable him to remove from the anchorage 
that day. The evidence of the master and 
owner of the Greyhound haa, however, mate- 
rially affected mv view of the caae. He went 
on board at 12 o clock, when the crew were 
buaily engaged in receiving ballaat There 
waa then nothins very auapidoua in the atate 
of the weather ; out the maater atopped the 
crew in the work in which they were en* 
gaged, and aa a meaaure of precaution 
directed the atarboard anchor to be got ready. 
It does not appear that the weather became 
more violent during the afternoon, but at 
night, aa the mate ofthe Greyhound quaintly 
expresaed it, "It did not look quite 
the thing." The captain had left the 
veaael some houra previoualy, and at 8 o'clock 
the chief officer veered out a quantity of chain 
on the port anchor. The Greyhound waa 
then anchored on a atraight line from the 

e'er, aa near aa may be 45 fathoma, and 26 
thoma had been paid out ; the veaael waa 
therefore within 20 fathoma of the pier. 
In an oblique line from the anchorage to 
where the Briton waa lying at the pier waa 60 
fathoma. By 8 o'clock the wind had changed, 
and there waa no certainty that it would not 
come round due east^ and if it did, the Grey* 
hound would be carried 40 to 45 fathoma from 
her anchorage on to the pier. Although th^ 
is no doubt that a veaael may ride out a v 
aevere gale b^ paying out a lar^e quantity of 
chain, aaaummg there waa aufficient room for 
her to awing, yet the immenae deflection and 
the weight of the chain must neceaaarily give 
a certain amount of reaiatance to be 
overcome before any atrain can come 
on the anchor ; the deflection muat be 
raised, the cable must be taut before 
there is any strain on the anchor, and the 
stndn, when it does come^ is at the most 
advantageous ansle, one least likely to en* 
able it to drag. According to the conclusion 
to which I hiave arrived, it was the duty of 
the chief officer to foresee the possibility of a 
change of wind, and that the distance of the 
Oreyhoond from the pier rendered it almost 
impoasible to pay out No sufficient explana- 
tion has been given to me why the second 
anchor was not let go at 8 o'clock, instead 
of paying out the pore cable. By paving out 
the ship waa brought too close to the pier, 
and was in a very dangerous position, whereas 
if the second anchor had been dropped it 
would have increaaed the power of the Grey- 
hound to resist the wind. Precautions had 
been adopted whic^ clearly showed what ought 
to be done if the vessel waa aubjected to cei^ 
taindaugera. Shewaaaubiected to those dan- 
gerSf'andyet the measures Indicated by the pre- 
cautions previously taken were not adopted. 
1 shall, tnerefore, condemn the Greyhound, 
so far aa the main object of the auit ia con- 
cerned. Then cornea another queation, of 
some difficulty, arising from the mode in which 
theae auita are conducted : and I scarcely 
know how to deal with it in a satisfactory 
manner. The practice in such cases is to refer 
to the registrar and merchants to ascertain 
the amount of damage. During the argument 
it struck me that the evidence ahowed that a 



vast deal of this damage might have boeA 
avoided if ordinary precautions had bee& 
taken by the Briton. Not only did they 
not do themselves what they might have dmiCL 
but they actually refused when asked to lend 
any assUtanoe. I think they are very much 
to blame for not bavins given the aaabtanoo 
aaked. It ia opposed to the first prin- 
ciples of justice that a person is to 
stand by and see injury done to his pro- 
perty which he can prevent, and then to 
claim damages for the injury which might 
have been avoided had he taken ordinary 
precautiona I have been confirmed in that 
view by a case to which I have been referred 
since the hearing by Dr. Mackay— il6 the 
Pemher, Swabey, 21L The principle of that 
case isi that those who assert that any part of 
the damage could have been avoided must 
prove it I think it has been proved in this 
case that some ofthe damage might havo 
been avoided by the promoter. I shall 
therefore direct the registrar and mercbants 
to report apecially what amount of damago 
might have been avoided if warps had been 

Sasaed fore and aft from the Greyhound to the 
•riton, and fenders put out I may ob- 
aerve that it woolcl be extremely deairabl^ 
in the absence of Trinity Brethren and 
nautical men to assist the registrar and mer- 
chants, if both parties to theae auits would 
agree at once to go into the question of 
damages. Intricate questiona aometimes 
ariae ; but when the principlea on which the 
damagea are apportioned are decided by the 
Court the partiea might be prepared to show 
what the damagea were. 

Mr. Stipbin inquired if the costs were re- 
served. 

Sir W. Stawell.~I have postponed the 
consideration of costs, and shall not deter- 
mine them till I have received the report of 
the regiatrara and merchants. 

Proctors :~For promoter, J. B. Bennett; for 
respondent, J. M. Smith. 



MELBOURNE CRIMINAL SESSIONS. 

Saturdat, April 28. 
(Before His Honour Mr. Justice Barry.) 

RXOINA V. WILLIAMS. 

Money found on Prisoner^Portion aUowed 

for Defence. 

In the caae of James Williams and James 
Raymond, charged with conspiracy to de- 
fraud, 

Mr. G. P. Smitb made an application 
that the whole or a portion of the £140 taken 
from the prisoner Raymond on his arreat by 
the police, might be reatored to him for the 
purpoiie of enabling lam to conduct his dv- 
lence. In aupport of the application he read 
an affidavit aworn by Raymond, to the effect 
that some monthaagohe landed in the colony 
with £200, and that the money taken 6om 
him was a portion of the sum paid him for 
the purchase of the stock-in-trade of a shop bo 
had in Brunswick-street. Mr. Smith con- 
tended that unless it were with the object of 
returning the mone]r to the prosecutor, the 
Crown had no legal right to retain it It was 
not the province of the Crown to protect cre- 
ditors, who should seek protection through 
tiie medium of the Bankruptcy Court If 
they had desired to get possession of the 
money they misht have done so long ago bf 
sequestrating the estate of the prisoner. 
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Mr. Dnrn oppoMd Mw wplkkUon on dkud. (Tbe ehtaw. *tic^ ••• ■ cro*«d 

riodi ooDtaiBM In an afidtTli twotn to br one, wm dated Sth April. UnD, diMB on 
lf.Siev«riaht,aDftttorDer,wblch,a(ietiet- the Union B»nk. Melbourne, bj Bd^rt 

M_.f — tk — ^^^ I — . —J _i.i. .1 b •>.»! . itvM itamped inihthe loUowiDf 

'■'Edward Bathnnt^ iwned — -; 
d , aulboarne.*') Would not 

^ujDpiwuiiimiuiuuKui»uBiitiiiujii» uBin uwied the cheque had be known it «•• 
t wu (orther aU<«ed tbat it WM po«-d»ted. Gave him the moneT beeante he 
probable tbe men had cooceated other nonn aappaud the cheque was a vaJnanie one. 
which tber mlgbt nake available for tbeii d» Want to hi* hooM on the evening of the lame 
fenoe. dar bntbe watnotin. Called next morning. 

1 would pve me tne nion«». 

wered, "In the course ol tlia 

'L-^"."^^^ i oea. replied, "Verr well" Ho 

the men were i^etted tbTr^e«n^, aecotd- ' «SU V EdX'ards wTid™ 

S:SS;.^et^o»^gZun'd'e'?thenU^«t^tanS:S ^'^''ij.SU^/™ fe 

that ho oughtn't to direct the monerlobi « Lf S^hl A™ atid^d hThd 

leturaed. but it waa onlj reuonabla ba '- --, ^„ »* 'liS^lH^'^rf™ . «in« SlS 

•bouldlaow tome o( it for tbe defence of the ««• *» •ettl* offering to giw a ininea tad 

priwner. Ho would therefore direct that a S"? mM»^. ^ Witney ntemd him to Kr. 

Maw>nable mm abonld be devoted to thM Edwanit, and the prisoner left, bntretnmad, 

purpow. the attorney's bill of coets to ba. *»J^ 1» oonld not settle with Hr. Edwards, 

however, sent to his associate to be taxed. Uid tho witnoM then agreed to amept hi* pt» 

poaal of a gninea and the noner. Never !•• 

I odved either the monev or the uniiMt, or tha 

a BMnnt 9t ,j fcf jratch er i Mil. 

*■ — — Oroii exiMined bj tbt prisoner.— Dont 

T.7nn.* In.. M roiMmbei having seen |on ull jroa came U 

TDBsnAt, Apaii, 26. ^^ ^^ ^ ,j^^ j^^ remember 

BEGiHA V. BATsnuT. telUut TOR UuK I had pisid awav the oheqna. 

K-,7- i>~«_,.. 11^.1 j.,.j rn,.^-. Yon came to mrshop on tho Ulb March, and 

foiw Pnttnca-Pott-d<Utd Chtgue. ^g^^ ^ fj^ the monej. but I do not ro- 

EdwardBathurstwuinformedBsaini,t, "for collect fonr saving that jon wonld par the 

tbat heanlawfnllr. knowingly, anddesignedlj bdance in a conple of dar*. I then told nm 

did falsely pretend to one Jeremiah Blada I would pat the ease into Ur. Sdwardi'a 

that a certain cheque, then produced, drawn hands next day. 

br him the said Edward Batbarst on tha Prisoner.— Are yon a married maaT 
Union Bank. Helboame, for the sum of £0 (Laughter.) 
18s. Ud., was a good and avaitaUe chequo, Wltnesa.— I am, to the beat of mf know- 

'risoner repeated his qoeatiou— are ron a 



and wonld be paid wfaen preaented at the ledge. 

bank, tu means of which f - •^■ 

the said Edward Bathnnt di( .._.„_ __- . 

the said Jeremiah Blade the sum of £4 Ifia. Witness.— Dont I tell yon I believe I am. 

M. of the money of the said Jeremiah Blade. I contented to take the money if yospaid the 

with a fraudulent intent, whereas in truth costs. I asked Ura. Batburst if yon had left 

Mid in fact the eaid cheque was not a lood tho money for me, and as she taid you had 

and available cheque, and was not paid when not I took out the anmmoni. I did not prv- 

prese nted a t the *aid bank." lent the cheqne. I know nothing mora 
about It. I don't understand a poat-daled 
cheque. Never had one before. When you 
brouht the cheque yon asked me tE I temem- 

.-cw.-i i— >. . . beredaMra-WatJon, bnt 1 don't remember 

Jeremiah Blade, a butober, carrylDBon bui> nnr auing tbat you loat a lot of money by 

nesa m Bmnswick.street, Fitzroy, tald that be my ataUng she waa a safe woman, 
bad been in the habit of anpplvine meat to the The m&Mier expluned that Mra Watson 

S risoner, who resided at 66 St David-streei bad referred bim to Hr. Blade aa to her 

jttroy. On 10th March lastBathDrtt, whom ability to pu aome money, and acting on 

he did not know by sight, came into hissho|L that he hadhelped her through the InaoTvent 

and said, "I bave got a bill of yOUn. rVmn ••■rf •nkunnantlvlnat. ■nnnmlnllar 

Witneu replied, " Yes. sir." He aaid, ■' WfU „„ 

you, cash a chequer' at the aune time pro- bow that was through Mr. Blade. 

dncing a bill for £1 39. 3jd., and a cheqne of Prisoner (to witoee*).— How did 

his own for £6 ISi. lid. Witness replied that to be paid, when I was kept in gaoi ux weeu 

be would wash the cheqne, and went into his before the cheqne became dne. WUl yon not 

ntting-room, followed by the prisoner. The swear I have been in gaol six weeks? 

priaoner struck a balance between the amount Witness.—! shouldnot Uke to swear yon 

of the Mil and the cheqae, and witness handed won't be in gaol for a longer time. (IdMithtar). 



't yon know that a croeied 
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cheque cui onlj be paid when preeented 
through a hanker? . , . 

Witness. —I know nothing abont it I onlj 
acted on instmctions. ^ . « « 

A clerk from the InMlvent Court prodooed 
an order of aeqaeetration of the estate of 
Edward Bathnrat. dated 2l8t October, 1869. 

R. W. Criap, derk to Mr. H. S. Shaw, the 
official assignee, proved that on 7th Feb. the 
assignee drew ont of the Union Bank the snm 
of 58., the balance to the prisoner's credit at 
the Union Bank. 

A Jaror.— Did the prisoner receive any 
notice of the withdrawal of the money ? 

Witness.— I don't know. , » _, ^ 

Prisoner.— I received no notice, and I wish 
to ask why the money was not drawn oat 
before. ^. . , .. 

Witness.— It is not mentioned in the 

schedule. 

His HoNooR (to prisoner).— I do not see 
how you can • •mplainof that. The creditors 
might compl.xa of bein^ delayed in receiving 
a dividend b> the non-distribntion of the Se. 

John Cortayne, manacer of the Union 
Bank, said that on the 23rd Angast, 1869. the 
prisoner opened an acooant in the bank. 
He paid in £20, and drew it all ont, except 
5s., by four cheques. The 6s. was drawn out 
on 7th February by the assignee. On the 
same day wrote a letter to the prisoner, tell- 
ing him that a cheque for £44 159. 9d., drawn 
by Keep and Co., and paid into the prisoner a 
account* would not be placed to his credit, 
as he had reason to believe it was fraudulently 
obtained. He warned the prisoner not to 
draw against the cheque; and also never 
again to draw a cheque for any sum what- 
ever on the bank, or the bank solictors 
would be instructed to take proceedings 
against him. 

The witness was cross-examined by the pri- 
soner at some length, but the substance of 
his evidence was that the account in 
Bathurst's name was opened by a clerk, who 
was ignorant of his character. Keep and Co. 
kept their account at the Union Bank, and 
when the £44 cheque was paid to pnsoners 
credit, it looked so suspicious that he (Mi, 
Curtayne) spoke to Mr. Keep about it, and 
the latter replied that there was some mi|^ 
take, as the cheque ought to have been paid 
into the Custom-house. Inquiry was tiiere- 
fore made, and BathuxsVs son brought an 
order from the prisoner to the bank to deliver- 
up the cheque. The prisoner subsequently 
gave it to be understood that his son was 
in Keep and Co.'s employ, and that he had 
obtained the cheque in payment of a debt 
due to him by his son. Jdr. Curtayne said 
that he would have given the cheque to Mr. 
Keep without Bathurst's order, because he 
believed it had been stolen. He would not 
have taken any more money from Bathurst, 
and would have refused to honour his 
cheques. He did not care whether it was legal 
to do so or not ; he would have taken the re- 
sponsibility of ms acts. 

John S. Hood, ledger-keeper at the Union 
Bank, proved that a large number of cheques 
had been drawn by the prisoner before Feb., 
1870. All were dishonoured. 

This closed the case for the Crown. 

The prisoner then addressed the Court in a 
speech of nearly two hours* duration, in which 
he complained of the persecution that the 
press had subjected him to since he came 
to the colony. In 1858 an account of his 
life had appeared in The Argu9, which was 
wholly untrue. He said he had been edu« 



cated for the bar ; that Lord Aberdeen had 
afterwards given him a situation in the 
Foreign Office : that he had been sent to Den- 
mark as consul ; that there he had met an 
old gentleman who was now King of that 
country ; that he had nursed two young girls, 
who were now— one of them Princess of 
Wales ; the other, wife of the Czaremtch of 
Russia. He had been five years in the West 
Indies, and had married a Governor of 
Jamaica to a gaoler's daushter, when the 
ecclesiastical authorities haa refused to per- 
form the ceremony. He had come out to this 
colony with high recommendations— among 
others from Lord Bathuist and the Duke of 
Richmond ; and he wished to know if he was 
likely to commit a fraud of the kind 
charsed against him. He maintained 
that he had been guilty of no false pretence. 
To sustain this charge, the fraudulent repre- 
sentation must be concerning an existing 
fact. But here the fact was future, namely, 
that he would have money at a certain day ; 
and yet, before that day came, he was ar- 
rested, lodged in prison, and prevented earn- 
ing any money to paj the cheque. Under 
these circumstances ne contended that he 
was entitled to a verdict of not guilty. 
He called a number of witnesses to whom 
he had given post-dated cheques, with the 
view of showing he had arranged to pay 
them : but their evidence was to the effect 
that tney had never been paid the money. 

His HoirouB, in summing up, said the 
prisoner was mistaken in respect to the effect 
of the cheque. Whether dated on the day it 
was ^ven, or whether it was payable at a 
certain future day made no difference. The 
false pretence must relate to an existing fact, 
but the fact diu exist here. The fact repre- 
sented was that the cheque was a good one. 
It was not necessary to accompany the 
cheque by a guarantee of the solvency of the 
drawer, or to the effect that money would be 
at the bank to meet it A cheque repre- 
sented money, and bore on the face of it an 
implied statement that the drawer had 
authority to draw upon the bank— that he 
had funds at the bank, a portion of which he 
could withdraw. A post-dated cheque in this 
respect differed in no way from one dated the 
day it was given. The question then was, 
when the prisoner ^ave this cheque had he 
any funds to meet it, or had he any reason- 
able expectation of having funds ? 

The prisoner interrupted, contending that 
the cheque ought to have been presented 
through a banker, but his Honour said that 
was not necessary under the circumstances. 

The jury retired, and, having deliberated 
half an hour, found the pqsoner ** Guilty." 

Prisoner asked his Honour to reserve the 
question of the sufficiency of the presentment, 
and of the pretence relanng to a future fact ; 
but his Honour declined to do so, citing the 
case of B, v, Parker, 1 Moo. C.C. 1 in which 
a person was convicted who had obtained 
goods by means of a post-dated cheque. 

Prisoner then asked his Honour to pass a 
lenient sentence, as he was an old man and 
had a large family, and had undergone much 
suffering. 

His HoNOUB regretted that a person of the 

grisoner's experience and knowledge should 
e placed in such a position, and that he had 
not employed his talents to better purpose. 

Bathurst was then sentenced to three 
years' imprisonment, with hard labour. 

Attorney :— For the Crown, Gamer. 
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EQUITY. 

(Before His B4>noiir Mr. Jiutioe Molesworth.) 

Fbidat, Apbil 22. 

vawkvib t. fawkvib avd 0thxb8. 

AdTninisira^on SuU—^On behalf of all 

Interested *'— Want of Parties ^Amendment, 

This was aifriendly suit, instituted by Eliza 

Fawkner, a deyisee under the will of the late 

John Pascoe Fawkner, 11L.C., against the 

ezecators of the wiU, in order to obtain 

Administration of the estate. 

Mr. Forster and Mr. J. W. Stephen ap- 
peared for the plaintiff t Mr. Worthington for 
tf>^ defendants. 

Mr. Fawkner, hj his will, left his personal 
estate to his wife absolntely, and some real 
estate in Smith and Percy streets, Colling- 
wood, and Flinders^stree^ Melbourne, was 
also left to her absolntely. The remainder of 
his real estate he left to her for life, and on 
her death directed that the ezecators should 
■cAl it, and dispose of the proceeds in certain 
ahaies among 10 different people— one of 
them being the plaintiff, an adopted danghlsr 



of Mr. Fawkner's. A difficulty had however 
9AO* occurred relatiTe to the land to which Mrs. 
Fawkner was entitled for life. In January, 
1842, some land at the Moonee Ponds, and in 
Collins-street, Melbourne, was, on Mn. Faw- 
ner's marriage, settled on trustees for her 
benefit In March, 1816^ Mrs. Fawkner ex- 
ecuted a power of appointment relative to 
the greater part of the land in favour of her 
husband : and the question arose whether by 
this deed the property was revested in her 
husband, and was included in the land in 
which she had only a life interest. 

Mb. WoBTHnroTON took an objection to the 
form of the bill, inasmuch as to avoid the 
difficulty of all interested under the bill being 
made parties, the suit should have purported 
to be by the plaintiff on behalf of herself and 
all others interested, as ph^vided by the 7th 
of the equity rules. 

His HoNooB held the objection to be a good 
one, but thought he had power to amend by 
the insertion of the words *'on behalf of aU 
interested," and allowed the bill to be 

41 amended in that manner. 
The usual administration decree was then 

taken, with special reference to the master to 
inquire whether the real estate comprised in 
the deeds in the pleading mentioned, of 1842 
and 1846^ was. was real estate of the testator 
at the time of his death, and if not, whether 
the testator purpoted to devise any and what 
portion thereof, in any and what manner; 
notice of the decree to be served on all parties 
interested, further directions and costs 
reserved. 

42 Solidtors :^Taylor and Manton ; Duerdin. 

"" DIVORCE COURT. 

(Before their Honours the Chief Justice Sir 
W. F. Stawell, Mr. Justice Barry, and Mr. 
Jusaoe Williama) 

MovoAT, ICat 2. 

MILLBB V. M ILLBB. 

DissoltUUm of Marriage-^osts of Vexatious 

Issues. 

Mr. Billing and Mr. Lawes for the neti- 
tioner ; Mr. Byron Miller for the respondent. 

This was a petition by WillUm Taylor 
Miller for dissolution of bu marriage with his 
wife Ann Miller, on the ground of her adul- 
tery. The respondent in her answer denied 
the adultery, and alleged that her husband 
had deserted her, neglected her, and treated 
her with cfnel^. The case was set down for 
trial at the sittings iu December, 1869, before 
a jury, a number of issues being left to them 
for decision by the«petitioner as to whether 
the respondent had committed adultery, and 
by the respondent as to whether the petitioner 
had acted towards her in die manner de- 
in her answer. The jury found all the 
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imnm in iavoer of the pedtioner, and lb« 
otM now cftOM on f or daeiMb th« oiilj qiiertion 
inTolTcd beinc m to tha costi. [S<m Noie$ of 

Mr. Bmnro mibinitted thtt the latpondont 
WM not entitled to oosti, inMmnoh •• the had 
failed to moTe any of the chaiv« the had 
made against her hnsband^Ctari; v. Clorft; 
4 Sw. and Tr.. Ul ; WtVU v. WelU, 27 L. J., 

Mr. LAwn dted LewU v, L€wU, Nofeea of 
Oaaei, 24, where the Court had not given the 
reipondent all her coeti» under drcmnntaneei 
f fuftiif^ y to the iHneientb 

Mr. MiLLia nxged that the law here ooght 
to be dilferent to that in England aitoeoet^ 
for in thie ooontiy the reepondent wae per 
mitted to giro evidenoe. The jory m^i 
not chooie to belioTe her statements ; bat H 
did not follow that the proctor was, therefoi% 
not Jnsttfied in adopting her statements fat 
the panose of defending her, and that hg 
should be punished bj not getting bit ooels. 

The CHiar Juanoa.— The pHndple lafi 
down in Clark e. Clark as to the respondent^ 
costs has already been recognised by this 
Gonrt in Lewia v. LewU, acase very mnch akia 
to the preeent ; and it is unnecessary to repeaa 
the remarks we then made. In the piiiel 
case, the proctor, by a slight investigation 
might haTe ascertained the real facts, either 
from the respondent or her father. Her father 
was called in support of one issue, and if i»> 
qnixies had been made from him before tha 
answer was filed it could haTobeen discoTeiei 
that there were no grounds whatever for thg 
charges of desertion and crudty preferrei 
against the husband. When the petitieaar 
was about to leave the colony for England he 
was anxious to place his wife with her father, 
hot for some reason best known to herself 
she refused to go. He allowed her £3 per 
week during the time of his absence. As 
to the cruel^, there was no evidence of that 
beyond the respondent's, and her story was not 
probable. She is, therefore, not entitled to 
the costs of those issues. But she is entitled 
to the costs of the petitioner's issues charging 
her with adulterv ; and she is also entitled to 
the inue raised by her answer of condonation 
bv the petitioner, inasmuch as evidence was 
given to support it On the other issues the 
petitioner will be entitled to deduct his costs 
of. them from the costs of those is^aes fo 
which the respondent has been idlowed. 
Proctors :— Phillips ; Reynolds. 



PBABT Y. PEART. 



DUMiutUmaf 



tenanee Order. 



eua- 



This was a petition by Helen Peart for a 
dissolution of her marriage with her husband, 
on the grounds of adultery and desertion. 

The respondent did not appear. 

Mr. Molesworth for the petitioner. 

Petitioner was a servant before the mw- 
riage, and respondent was a gold-miner. Tho 
marriage took place at BaUarat, 27 A P«cem- 
ben ISM. and a child was bom in October 
following. A few months before the birth of 
the child Mrs. Peart suspected her husband of 
infideli^ with one Ann Harrison, but she ex- 

Eressed herself satisfied with the explsnation 
e gave her. In the beginning of 1867 PMrt 
left hit wifcL telling her he was going to New 
Zealand, and promising to remit her money. 
She heard nothing more about him till March, 
1M8^ when she discovered that he was tivinji 
at Walhalla. in Gipps Land, with Ann Ham- 



sun, and she had him summoned for wife 
desertion. He admitted at the police court 
he was living with Harrison, and undertook 
to pay his wife Us. per week, for whidi 
amount an order was made by the justioes at 
Buninyong. (This order, however, was not 
produced m court ) He had continued to pay 
petitlimer ISs. per week till the petition waa 

The CRiirJnanci.— There is not sufficient 
proof of desertion. The payment of 13s. per 
week takes the case out of desertion. 

Mr. MoLi8WORTR.^But payment by com« 
pulsion of law is not an ordinary pajrment— 
reafmofi v. Teatman, L. R.. 1 P. and M. 488. 

The Crirt JuaricR-^TherH is no proof that 
the payment was by compulsion of law. The 
case is very meagre. W«f don't know that the 
lespondent did not go to New Zealand and 
failthere. 

Mr. MoLRgwoRTH asked for an adioum- 
Hsentk to enable him to produce the msinten- 
anoe order. 

TheCfliRF JuBTiCR.— The case must stand 
over till next sittings. 
Proctor :^Faussett 

Dunr V. Duw. 

Dissolution of Marriage — Abandoning 
D^enee—Nuiiee to AUomeyUeneraL 



This was a petition by Robert Dunn, 
maltster, formisrur of BaUarat^ for a divorce 
from bis wife. The suit was partly heard in 
December last, when evidence waa given in 
support of the petitioner's case ; but the 
further hearing was adjourned to these 
sittings, to enable the respondent to procure 
the evidenoe of a witness in New Zealand 
named Margaret Hogg. 

Mr. Lawes appeared for the petitioner. 

Mr. Abpinall said that Mrs. Dunn 

atpeared to have abandoned her d^-feiice. 
e did not say that there wa<i coUunion 
between her and the peticioner, but he felt it 
his duty to produce to the Court the following 
letter, written by Mrs. Dunn to her proctor 
and received by him on Saturday last: — 
'* Melbourne, April 29. 1870. Mr. Creeswell. 
Sir, — After mature consideration, I have 
determined not to have any witnesses called 
on my bv-half, as Margarec Hogg would only 
do harm instead of good in my case. You 
will please then not to take any step^ to 
subpoena her. So far as I am concerned, I 
shall oflfer no further defence." At all events, 
it was for the Court to consider whether, 
under the circa mstanoes. the proctor ought 
not to receive his coits. 

Mr. Lawks said that was the first he had 
beard of the letter, and he tendered Mr. 
Dunn to prove that he knew nothing what- 
ever about it. 

TheCHiRF J C8TICR.— That letter is a very 
extraordinary one, to say the least ; bnt it is 
not our duty to investigate it. Let a copy of 
it be sent to the Attorney-General, and it will 
be for him to make such inquiries as he 
thinks proper as to the possibility of collu- 
sion. 

Mr. Lawrs asked that the cose might not 
be postponed beyond the 14th May. 

The Chief Justice. —The Attorney General 
is entitled to sufficient time to make in- 
quiries, and the case must stand over till 
next sittings. 

Proctors :~W. 2L Miller; CressweU k Son. 
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42 AUBTILALUK JUBIST 

MELBOURNE CRIMINAL SESSIONS. Buik of AwtralMia. Victoria : and one year 

in^t^^ vi^ir^^^^* !#• Tn.4rt^ ««**• \ ^ *^ Commerclal Bank, Melboiirne. Fint 

(Beforo His Honour Mr. Jnitioe Banj.) ^^ ^^ igwement between the priwner and 

Thursdat. April 28. the bank in January last Would not 

vvatvA V nDAPBA iwear it then had the bank seal attached. 

BEGIN A V. DRAPBR. The dutics of an accountant were. generaUy 

Mmbezzlemetii—Oampanits Act, 6eet. 16— gpeaking, the same in all banks. He had to 

MMenee of Ineorporatum of Begistered Com," aee that the clerks did their work, that the 

pony-Partoi-r-U Vkt So. 56. Sect. 3- books were properly kep^ to cany, out tiM 

»-^-7 ^>/ rtkM.^*^ v^^M^hiM Am^^u^m manager's mstmctiont, and assist him in his 

Bepeal of^Oheque^Valuable BecurUy. dutieTif required, and in his absence to take 

Thomas Webb Draper was charged with his place ; his rank in the bank was second 

embezzlement There were three counts in to w»e manager. He had chaise of the Lon- 

with embezzling a cheque for £1,990 128. lOd.. ^p| by the accountant He had joint 

the second with embezzling two bills or pro- charge of the bills with the bill clerk, 

missory notes for £1,142 4s. and fil,159 4«. 4d.. Mr. James St Pinnock was bill derk of 

and the third with embezzUng £1.990 12s. S*-?"J?!IS'rtli %?? ^#**vr°!?"I^J' l^P' 

lOd in each case the property of the Com- J^^ ^^J^ ^^^!'^' n^STS^te^d 

mercial Bank. from receiving it If he receiyed any it was 

Mr. Dunne, af sieted by Mr. Aspinall and ^ ^^^ ^ hand it over to the reoayins teUer 

V- no-^- ^^^A^^k^A ♦>;- «,^- ^z.^. -«^ •* ooce. An accountant was obliged to re- 

Mr. Ireland, Q.C.. Mr. Fellows, and Mr. B. the event of his receiving money on account 

Miller appeared for the defence. of bills, either due or about to become due, it 

Mr. DuNKE, in opening the case, said that was his duty to hand it over to the bill clerk, 

in 1868. Me«r. CUrke and Coa.p«jr. gold CSSl'SeTk^i^ii^l? mSSTelffi 

and share brokers, of Elizabeth-street, pur- |,eoause he would be parting with the custody 

chased from the Commercial Baok 500 anal- of the biUs. 

lotted bank shares at the rate of £5 lOs. ^^ lBBLAKD.-.What do you mean by say 

a share. The terms of the purchase were ^|g {% j, not the duty of the accountant to 

that £1 per share should be paid in cash, and receive money ? 

bUls given for the balance. Clarke and Co. Witness -It was not his special duty to 

paid the bank £500 cash and gave two bills— receive money, for a receiving teller was ap- 

one for £1,142 4?.. falling due on Mareh 4, pointed for that purpose. Under no drcum- 

and a second for £1.159 4s. 4d.. falling due on fctances could the accountant retain money in 

June 4. 1869. for the residue of the amount ^*^^*'*^%5'l?.'?5!l^2l*wf SJS c^il«5- 

due. The shares were retained as colUteral so he would be violatmg his trust seriously. 

security, but as some sales were eflfected by Cross-examined by Mr. IRKLAND.-The ac- 
the purchasers, Messrs. Clarke and Co.. on countant and bill clerk invariably. had charge 
Jr "^ i^^ ^ 1™ ., fr . l.«TA ot the bills in the banks he was in m Sand- 
December 80, 1868, paid the prisoner £279 hurst. Dunedin, and Williamstown. The 
on account of the bank in reduction of the manager always had access to every part of 
bills, and on February 1, 1869, they paid him, the office. In Melbourne the bills were in 
as accountant for the bank, a cheque for charge of the bill clerk and the accountant 

'^!S: "^th""^' 7** '^ '"''r* S' "" AiSrS.?Sin?J?^«d"t£%ur$erk 

rebate at the rate of six per cent, made up ^i^d charge of the bills. In the Provincial 

the total amount due. That cheque never Bank of Ireland the bills were in charge of 

found its way into the coffers of the Com- the manager, accountant, and bill clerk. If 

mercial Bank, and the prisoner was charged » "»? went in to retire a bUl before it was 

jrith embezzUng it It would^l« shown ^^^-.l^^SS^a^^^^ 

that instead of handmg It over to the proper bate of interest without asking the ac- 

officer, he paid it into his own private account countaut or the manager. In ordinary 

at the National Bank : that it was presented cases for moderate amounts, the accountant 

to the Commercial Bank in due course, and cp^^W allow rebate without consulting 

honoured by them, and the proceeds pUced ^}}^ manager. In cases of mere common 

to the prisoner's credit discount he could do it In the present case 

the accountant would be perfectly justified 

The following witnesses were examined :— in using his discretion in giving the bill 

Christopher Caldwell, the acting accountant back and allowing a rebate, even although 

of the Commercial Bank of Australia, pro- the manager were on the premises. A 

ducedtheG'ovenimfittCTaze^of May8, 1866, share transaction with reference to the 

containing a notification of the registration bank's own shares might be considered an 

and incorporation of tiie bank ; also a memo- isolated transaction. The bank had others of 

randum of agreement dated October 1, 1866, a similar nature. Some of the bank's shares 

1^ which the prisoner agreed to serve the were sold by the bank to Clarke and Ca 

bank as accountant. Witness had had 30 Clarke had sold other shares for the bank, 

yean' experience in banking business in Ire- Witness believed that the 6.000 shares of the 

Iimd, New South Wales, victoria, and New new issue were sold through Clarke and Co. 

Zealand ; was nine years in the service of the The 500 shares sold to Clarke and Co. were a 

Provincial Bank of Ireland, seven yean in portion of the 6,000, and bills were given for 

the Bank of Australasia* New South Wales; them by Clarke and Co. The shares were 

five yean in New Zealand ; seven yean in the kept in the bank as collateral security for the 
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bilk given for them. The biUa were diaoonnted 
December 27, 1868. Witness had taken the 
prisoner's place temporarily. Witness was 
not in Melbonme at the time the matter 
lefened to occurred, bat in New Zealand. 
Mr. Vallentine was the general manaoer at 
the time. The charge against the prisoner 
had been preferred against him in his (wit- 
ness's) name, and not Mr. Vallentine's. He 
had preferred two charges agahost the prisoner 
— this was the second. The first charge was 
preferred against him bj a bill clerk. 

Mr. IBILAND.— By a UtUe boy ? 

Witness. — By a boy with whiskers. 
(Laughter.) He was a return keeper, and 
had toecare of the bank cashaooonnts. His 
salary was aboat £120. The bank manager 
was examined at the police conrt, though 
not in the Supreme Gonrt. He did not thiiuc 
the manager had any objection to come 
forward. He was present at the last half- 
yearly meeting of the bank, when Mr. Sher- 
rard was chairman, after the prisoner had 
been arrested. He had heard the chairman 
remark that instead of the business falling 
off it was £20,000 better that erening than 
when it opened that morning. A large 
amount of deposits had been recdTed that 
day, so the statement was true. On that 
day £20.000 more was paid in than had been 
taken out A shareholder had asked who 
had permission to grant oTcrdrafts at the 
bank. The manager had thatpower, and the 
accountant in his absence. Ilie accountant 
had only power to grant overdrafts on his 
own responsibility to good customers At the 
date of the meetmg £11,000 odd covered the 
bad and doubtful debts of the bank. Ck)uld 
not say how much of that belonged to Mel- 
bonme and how much to the branches. The 
Melbourne bad debts amounted to about 
£9,600. Would not swear the chairman 
stated that the bad debts arose through 
Draper's permitting overdrafts without autho- 
rity and without the knowledge of tiie ma- 
na^r of the bank. The prisoner had no- 
thing to do with the country overdrafts. The 
chairman, he thought, said that the bad 
debts were so heavy in consequence of 
Draper's allowing overdrafts without autho- 
rity. He did not know that there had been 
a loss of £4,000 at the Alexandra branch. 
The amount standing was under £4,000, and 
a lanre amount of unrealised, securities were 
held. About the date of the meeting tiie 
overdrafts there might be about 1^800, a 
portion of which would be lost None of 
the £3,800 was included in the £11.000. 
The amount was not written off as bad. 
It was not usual to consider a debt bad or 
doubtful till the securities were realised. No 
mention was made of a oaJl at the date of the 
meeting, but about a month afterwards a 
call was made. He had seen the directors' 
accounts, but was not aware they had been 
overdrawn. Could not swear they had not 
been overdrawn, or that they were always in 
credit. It would not be an odd thing 
if a director overdrew his account Draper 
was a shareholder in the bank at ona 
time, but not on the date of the meetinfi 
Had heard for the first time at the polloe 
court from Clarke that there was a sort of 
partnership between him and Draper in the 
500 shares— that they were to halve the profits 
and losses. Mr. Vallentine knew nothing 
about it. and was astonished when he heara 
it An order was passed by the board that no 
bank official was to be a holder of bank 
shares. Was not aware whether Drap^ 
sold his shares on account of the order or 



before. Did not know that any of the bank 
ofiidals were now holders of bimk shares, or 
that T. C. Russell, the manager at Carlton, 
was a shareholder stiU. 

By his HoNOUB.— Clarke said at the 
police office that his firm had bought the 500 
shares, but that Draper had agireed to go 
share and sluure alike in the profits and 
losses. 

Cross-examination continued.— Had under- 
stood the irregularity alluded to by the chair> 
man at the meeting, respecting the allow- 
ance of large overdrafts by the accountant 
without the permission of the manager, had 
occurred principally during the six montha 
preceding the meeting. 

Mr. Casbt declined to re-examine, as be 
proposed to ask permission to reoUl the 
witness. 

Alfred Edward Clarke, stock and share 
broker, deposed,— In November, 1868^ the 
firm of CUffke and 0>., of Melbourne, had 
transactions with the Commerdal Bank in 
reference to the purchase of 500 unallotted 
bank shares. They gave two notes (produced) 
tothebankinpartnayment for the shaiea; 
the notes were datea November 1, 1868— one 
was at three months, due on Mardi 4, 1868L 
for £1,142 4s., in favour of the Commerdal 
Bank, and rigned by Clarke and Ca ; the 
other bill bore the same date, at six months^ 
due June 4, for £1,150 4s. 4d. Agreed to dve 
£5 10s. per share, £1 per share tobepaidiii 
cash. I paid that £500. The total amount 
for the 500 shares came to £S;750 ; bat 6 per 
cent interest was added for the balance not 
paid in cash. We paid £279 13s. 6d. in 
money to the bank on December 90 on 
account of the IrfUs. The shares were put 
in my name in the bank register: and 
as we dealt with them, thereby lessen- 
ing the security of the bank, we paid in 
£279. The money was paid hv cheque to the 
prisoner, as accountant in his office in the 
bank. The dieque was initialed by the pri- 
soner. On February 1 1 went to Draper and 
gave him a cheque tor the unpaid residue of 
the Mils, less the rebate agreed on. (Chequepro- 
duced.) I had sold all tiae shares previoiw. 
The amount of the cheque was £1.990. 
I got back from the prisoner the two bills I 
had given. He was interested in the transac- 
tion wiUi the firm of which I was a member. 
I was to take the shares up and to ^ve mv 
bills, and he was to join us in half nsk ana 
half profit The cheoue for £1,990 was my 
own money. No portion of it was Draper'a 
I charged the prisoner's account with £250. 
half of the cash depodt He had an account 
with us. He contributed no other portion of 
the purchase-money. When I sold the sharea 
I gave him credit on his account for the £250, 
I gave him credit on the 1st of February for 
£3 15s. 4d., his half share of the profit in the 
sale of the 500 shares. When I went to the 
bank and handed ihe prisoner the cheque for 
£1,990, 1 had no difficulty in getting the 6 
per cent rebate allowed. 

Cross-examined by Mr. Ibuand.— I had 
other transactions with the prisoner to a con- 
siderable amount in all kinos of shares. The 
earliest transaction we had commenced 
hi 1867, and went on to nearly the 
dose of last year. The transactiona 
amounted to thousands, i>erhaps £10,000. We 
banked at the Commercial Bank. When I 
paid £600 in cash and good bills for the 
balance of the amount due, I got nothing— 
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Boteripof ftnyOiinRelie: Imt mj name wai 
to M n|iitered m a ■hMeholder for 000 
«umL IgaTetnnifenagatiiBtthoteihMM. 
Onioahmt wen the laitof apuoelof 0,000 
that we had. We lold the ahane as broken 
for the hank on different terma. The hilla 
were Riren bj varchaien to the bank diiect 
Some of the biUe we received, and tome of 
the pnrchaaen we took to the bank. Before 
I took up mj billa I had got the monej from 
the porchaiert of my 500 sharea. The eaaieat 
termtallowed to pordiaaerB by ni were, nocaeh, 
Imt billf^half at three and half ataiz months. 
I fomiahed qnotationa to the papers with re- 
feranoe to tbia transaction. I tiiinkitwaa 
quoted aa a cash salcL as interest waa added 
on the amonnt of the bills. I cannot say 
what amount was to the credit of my account 
when the cheque for £1,990 was drawn. I 
nad cash to meet the cheque when it was 
giyen. My account waa reiy often overdrawn 
at thetime^ but I cannot nmember whether 
it was at that predse time. The cheque was 
paid. On Decembers, 1068. Isold the prisoner 
90 shares of the Commercial Bank. They 
wero charged to his account. The cheque 
produced (for £279) is endorsed wiUi the 
prisoner's initials I believe, but I did 
not aee him write them. The signa- 
tnxe ia different to hia usual writmg. 
I filled up the £1,990 cheque at the ac- 
«ountant*a office, after the prisoner had made 
out the rebate. I have got robate on billa 
retired befon they wero due, aometimea from 
the accountant and aometimea from the bill 
derk. I have taken un customers' biUa 
before the^ wen due, but I cannot name any 
particular instance in which I then got robate 
Irom the accountant I think I charged the 
priaoner with commission on the sale of the 
hOO shares. I got cash from the parohasers 
before I took up the bills. Aa I got it, I 
placed it to the credit of our account at the 
bank. I had no M;reement to meet the caae 
ot my not being able to diapoae of the aharea. 
I waa obliged to either retire the Ulla or have 
my account debited with them. 

Arthur Sydnev Windaor, caahier of the 
National Bank, Melboume, produced a pay- 
dip of aome money paid in to the priaoner'a 
credit en February S, 1869. It waa a pay-alip 
for £2;000 12a. lOd., which waa made up of a 
cheque for £1,990 12a. 6d. (produced) and a 
•cheque for £10. The pe^^P waa in the 
priaoner'a handwriting. Witneaa waa re- 
ceiving teller at the time the diequewaa 
received, and it waa paid him in that capacity. 
He believed the priaoner paid in the money, 
but could not awear it The cheque for 
£1,990 waa payable on the Commercial Bank, 
and it waa preaented to and paid by them. 

Alexander Skene, teller'a aaaiatant at the 
National Bank, Melbourne, atated that on 
February 4 he waa exchange derk, and at- 
tended the dearing-houae. On that date the 
cheque for £1,990 paaaed through the ex- 
change and waa honoured by the Commercial 
Bank. He received the cheque, according to 
the hooka, from Mr. Windaor, the receiving 
teUer. 

John Wheeler Stephena. ledger-keeper at 
the National Bank, depoaed that on Februanr 
3. 1868. the proceeda of the cheque for £1,990 
wero paid in to the priaoner a credit, the 
money being received irom the Commercial 
Bank. The whole of it waa afterwards drawn 
out on the morning of February 3^ 1869, 
£1,976 16s. 7d. Draper had overdrawn his 



Moonnt to the extent of £1,976 16a. 7d., and 
en the evening of the aame day he waa in 
credit to the extent of £23 16a. 3d., the differ- 
ence bdng canaed by the amount of the pay- 
alip paid into his credit On February 8 he 
drew two cheques for £660 each ; on the Uth, 
one for £2 lOs. 3d. ; on 13th, one for £126 ; 
cnthelffth, £17 5a. : 17th, £24 7a. 6d. ; 19th, 
£22b.; 20l3i. £25 ; 2^d, £120; 24th, £200; 
Maroh 8th, £39 6a. and £44 ; 9th, £236 58. 6d. 
No amounta wero paid into hia credit daring 
that time. Moat of the chequea wero drawn 
in favour of numbers. On March fiL the 
priaoner'a account waa overdrawn £?^112 

Groaa-examined by Mr. IaBLAin).^The 
ledger closed on Mardi 31, 1869, when there 
was a debit balance of £897 28. againat the 
prisoner. He muat have paid in about £1,600 
between the 9th and 31at March. He did not 
know whether anv mining aharea had been 
aa aecurity for the overdraft. 



James Denham St Pinnock deposed that 
in February, 1869, he waa bill clerk at the 
Commercial Bank. He had beenin the bank 
ever aince it opened, about three years and a 

l^^f- He had to receive all bills coming to 
the bank for discount and collection, and 
to keep the books about them. The ac- 
countant had the custody of the bflls. After 
witness entered them he handed tbem over 
to the accountant When be found the bills 
about to mature, he went to the bill case in 
the accountant's room to get the bills. He 
then passed them on to the tt-Uer, who sent 
them out wherever they were payable for 
collection. If bills were coming aue to a 
cufttomerof the bank be would purine tb«! 
same course. He would not pass the bills to 
the debit of a customer's account The teller 
woQld do that He looked in the bUl case 
for idl the bills faUing due on March 3, 1869, 
but did not find the bill for £1.143 48., which 
feU due the next day. If a bill were rt tired 
before it matured, an entry was made by him 
m a diary if he had knowledge of the 
fact. If it were done by any other officer 
of the bank be should be informed of it 
When he found the bill wm not there he 
went to the accountant— at that time the 
prisoner— to ascertain the cause. He sidd he 
could not find three bills—one of Clarke's, 
one of Battersby's, and one of Clapp's. The 
prisoner replied it was all right, the bills had 
been arranged for. and be would see to the 
debit He told him on the 3rd to pass the 
entry on that day, although the bins were 
not due till the 4th, and be would bee to the 
debit On June 3, witness went to the bill case 
for a similar purpose. The bills bearing the 
same three names were missing, and he again 
told the prisoner so. He told him they were 
arranged for, and he would see to the debit 
and be also told him to pass the entries, and to 
credit the bill account with them as if paid 
on the 3rd. The manager was more than 
ordinarily absent that year. He went to 
Sydney for the benefit of his health. 

On Friday, April 29, 

Arthur Nichols, cashier of the Commereial 
Bank, Melboume, was called to prove that 
the cheque for £1,990 had been casned by the 
bank. 

Mr. Miller objected to his evidence being 
taken, as he had not been examined at the 
police court, and as no notice had been given 
of the intention of the Crown to call him. 
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Mr. Casit said the proof could be giTen in 
another way, and the witness retired. 

Christopher Caldwell, actins aocoontant of 
the Commercial Bank, recafled, denosed,— 
I hare been through the accoants of the bank 
in connexion with the cheque for £1,990, and 
the two promissory notes for £1,142 and 
£1^159, given to the prisoner by Clarke and 
Ck>. I have traced those accounts up to their 
termination, and am in a position to state 
^ ftfc the bank has not received the money re- 
presented by the cheque for £1,990. The bank 
has never been paid for the bills, and has 
never received anything on account of either, 
except so far as the rebate of £31 2s. lOd. is 
concerned. 

Cross-examined by Mr. Irblahd.— On the 
5th February, 1869, the prisoner's account at 
the Commercial Bank was overdrawn to the 
extentof £1,451 4s. The next day £50 was 
paid to his credit, reducing the overdraft to 
&,401 4s. On the 8th February three sums of 
£12, £5, and £8 9b. were drawn out^^and 
£L'S0O and £15 paid in to his credit^ leav- 
ing a debit balance of £111 13s. The credit 
of £1,300 consisted of two cheques for £050 
each on the National Bank. At the last half- 
yearly meeting of the shareholders, reference 
was made to Sfessrs. Harvey and Co.'s over- 
draft 

Mr. DuNHi objected to the affairs of the 
bank's customers being investigated where 
they were not necessary to the case. 

Mr. Ireland claimed the right of putting 
any question he liked, to test the credit ot the 
witntss. It migUt be iucouveniiint to M>me 
of the customers that that should be done, 
but it would be still more so if the prisoner 
were wrongfully convicted on only half the 
evidence that ought to have been adduced. 

Cross-examination continued.^1 heard it 
stated by Mr. Vallentine at the meeting that 
the bank had lost a considerable sum— I 
think about £1,000— through Draner's action 
in connexion with Harvey^s overdraft I re- 
member the chairman being asked bv a share- 
holder how he reconciled what Mr. Vallentine 
had told the meeting with reference to Har- 
vey's case with his (the chairman's) statement 
that Draper was dismissed upon the yery first 
complaint made against him, and I think he 
replied that the occasion he alluded to was 
the first formal complaint made against 
Draper. The chairman suted that the uSftx 
had been arranged by taking Draper's biU f or 
£300. I think the biU was taken in 1868. 
Draper's salary was increased about a year 
after the complaint about Harvey's over- 
draft At the meeting a shareholder ob- 
served that it seemed singular that a man 
adjudged liable for £800, and after act- 
ing contrary to instructions, should have 
been allowed to remain 18 months in the 
bank and not pay the money. ^ The pri- 
soner was requested to resign his posiuon 
in the bank about the end of November or 
the b^dnning of December last, and he did 
so. The chairman stated at the meetiiig, in 
reply to a question about another overdraft 
that the question would be heard shortly 
before the Supreme Court, alluding to Dra- 
per's trial. I never heard Mr. Vallentine state 
that arranaements bad been made for the 
Commercial Bank to obtain an overdraft on 
the Colonial Bank. London, for £50,000. I 
made up the btUance-sheets read at the meet- 
ing, which showed the bad and doubtful debts 
of the bank to be £11,051, and Draper's de- 



falcations £16,5ia 
That was the case for the Crown. 

Mr. Ireland submitted that there was no 
case to go to a jury. In the first place, there 
was no evidence whatever that the prisoiier 
was not duly authorised to do what he did. 
He had been proved to have been a partner 
in the bank; and as the 3rd section of 
11 Via, No. 56 Adamson's Acts. p. 164. which 
enacted that any person, even although a 
member of a corporation, might be prosecuted 
for stealing or embezzling the proper^ of 
that company, had been repealed by the Coni- 

Biuies Sutute, and not re-enacted, therefore 
raper could not be convicted. 

His H0K0UB.^What makes him a partner? 

Mr. Ibelavo.— The 28 shares he purchased 
from Clarke and Co. would constitute him a 
partner. It was also submitted that the 
cheque he was alleged to have embezzled waa 
not a valuable security. There was no evi- 
dence to show that Clarke had any funds to 
his credit when he drew the cheque. It waa 
not embezzled, for it was taken before it be- 
came a valuable security. The bank could 
not have sued the maker of the cheque on 
it and that was the test of a valuable security. 
A cheque in the hands of the maker of it 
cannot be a valuable security, but in some- 
body else's it might be. In the case of Rex 
V, Benjamin IVahh—BuaseU & Ryan's Crown 
cases, 215— a case in which the prisoner re- 
ceived a cheque from Sir Thomas Plomer to 
buy Exchequer bills, and carried it to the 
bankers and got the cash and embezzled 
part it was decided that as there was no 
fraud to induce Plomer to deliver the cheque^ 
it was not larcenv, although the prisoner in- 
tended to misapply the property when he took 
it It was also held that as Sir T. Plomer 
never had possession of the money received at 
the bankers except by the hands of the 
prisoner, the indictment for stealing could 
not be supported. The charge of embezzle- 
ment of we promissory notes fell through 
because the bank had possession of the notes, 
and larceny could not be supported, as there 
was no evidence to show Draper was not 
authorised to act as he did with respect to 
them. The third count would not stand^ be- 
cause it had not been shown that the National 
Bank received any money from the Com- 
mercial with intent to repay it Again, refer- 
ring to the nartnership point it was material 
to observe there was no sufficient evidence of 
the incorporation of the bank. 

His HoNOUB remarked that he though^ 
Draper was not a shareholder in February, 
1860. 

Mr. FBLL0ws.-»He may have been on the 
7th. 

Mr. Caldwell was recalled to state when 
Draper ceased to be a shareholder. He stated 
that according to the share register of 
the bank. Draper had ceased to be a share- 
holder on August 8, 1867. 

Ifr. Fellows objected to evidence being 
dven from the shue register unless it were 
shown the book was properly kept according 
to law. 



HoNOUB observed that as far as he 

could judge, the provisions of the act were 
complied with, with the exception that 
Draper's occupation was not specified. It was 
a singular omission, as in the cases immedi- 
ately preceding and following his name^ the 
occupations of the persons mentioned were 
specified. 
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Mr. luLAVD siitaiitted that the oontents 
of the recister-book were of little use, as the 
■ale of 28»hares to Draper 1^ Clarke was 
made in December, 1868, and there was no 
OTidenoe to show when he disposed of those 
■hares, if erer he did sa 

Mr. Casst contended that the pnrchase of 
those shares wonld not make the prisoner a 
partner, as there was no evidence to show 
they were registered as his. 

Mr. Irelavo sahmitted that another sround 
of objection with reference to the thirocoont 
was, that the Commercial Bank did not pay 
any money to the National Bank with intent 
that it should be repaid to them. 

His Honour.— I do not understand your 
point as to there being no eyidence of 
Draper's not being authorised to do as he 
did. What authority had he^to pay the cheque 
into his own account? 

Mr. Ibrland. — It was not a Talnable seen- 
rity, so it did not matter what he did with it 
WMr. Dumi contended that even supposing 
Draper were a partner in the bank, he coulj 
have no separate estate in the property, 
as his individuality would be merged in the 
corporation itself BtUm$r f appellant) v. 
Norria (respondent)^. Common Bench Be- 
ports, N. S., pi 19. With respect to the ob- 
jection that the evidence ox incorporation 
was not sufficient, the 16th section of the 
Companies Act made the publication of the 
notice in the OazeUe conclusive evidence that 
all the requisitions of the act in respect to 
registriktion had been complied with. The 
case of Rex v, WaUh, cited m support of the 
objection that the cheque for £1,990 was not 
ft'valnable security, did not apphr. Instead of 
the evidence showing, as alleged, that Clarke 
was out of funds at the timeL it was rather 
the reverse, as the fact that toe cheque was 
honoured wMprimdfaeU evidence that there 
were funds to his credit. It was not 
necessary to prove the bills were taken 
out of the bank without the consent 
of the mana«ter to sustain the charge of 
larceny. It would be sufficient if they were 
taken without the knowledge of the bank. 
They were deposited as security for shares, 
and could only be releesed by the money 
tiiey represented being absolutely paid into 
the bank. 

His HovouB.— Then yon do not say there 
has been an embezzlement of the bills? 

Mr. DuNNi said he would put the second 
count as a case of larceny, and not of em- 
bezzlement With respect to the objection to 
the third count it was clear thatthe Nationid 
Bank paid Draper subsequently to the date 
he paid in the cheone, upwards of £1,990. As 
to the money not having been paid with in- 
tent that it should be returned, he could not 
see how that was applicable to the case. 

Mr. FiLLOwa pointed out that section 3 of 
the Companies Act provided that the teym 
" registrar-general " should include any duly- 
appointed deputy registrar-general, but that 
the Evidence Act required the Court to judi- 
cially notice the signatures of the registrar 
and assistant registrar-generals. The notice 
of registration contained in the OazeUe was 
■ifmed by the deputy registrar-general, an 
officer to whom the act did not refer, and 
whose signature could not be jndiciaUy no- 
ticed. 

His HoNOUB observed that he thought the 
Evidence Act did not touch the question. 



Mr. Fellows submitted that such a no- 
tice as was referred to in the 16th section of 
the Companies Statute had not been proved. 
If the prisoner had the right to give up the 
bills in exchange for the cheque, what he 
afterwards did with the cheque could not 
make his action in Riving up the bills illegal, 
■0 that there was no larceny. With respect to 
the third count even assuming the National 
Bank acted as the prisoner's agent in pre- 
senting the cheque, the evidence did not 
show that the money was received from the 
National on account of the CommerciaL 
Both the first and second counts could not 
go to the jury, as if Draper was ri^ht in receiv- 
ing the cbeoue he was right in giving up the 
bills : if he had no power to give up the bills 
clearly he had no right to receive the cheque. 

His Honour remarked he would tell the 
jury that Draper had no right to give up the 
notes without having a settlement of the 
matter in favour of the bank. 

Mr. Fellows.— Then only the first count 
could be sent to the jury. If Draper had no 
right to receive the cheque, the second count 
alone could go. If he had a right to receive 
it, then the second count could not go. 

His HoirouB intimated that he would re- 
serve the points. 

Mr. Ireland then addressed the jury in 
defence. He said that a more di^igracefnl 
prosecution had never been instituted, for, 
under a pretence of obtaining justice 
against a young man who was in reality 
the scapegoat for the laz management 
and irregularities permitted in the Com- 
mercial Bank, an attempt was being made 
to blind the eyes of the shareholders 
to the real state of the facts. If the bank 
authorities were so really anxious for justice 
and for the truth to be known, it would be far 
better for them to allow Mr. Vallentine and 
some of the directors to be examined, than 
to send two counsel to assist the prosecution. 
He trusted that shareholders would not 
be induced by a prosecution instituted in 
the Supreme Court with the view of blinding 
them, and where important evidence was 
suppressed, to sanction an attempt to shirk a 
proper inquirer. He admitted that the prisoner 
had behaved improperly and indfscreetly, and 
in the case of anv other institution than the 
Commercial Bank, even criminally. Since 
that bankjhad opened what had been its 
course of procedure? Overdrafts had been 
given right and left without authority it was 
said, and in the end Draper had been made 
the scapegoat for mismanagement and irre- 
gularities for which others were responsible. 
It seemed as if the principals were afraid to 
appear, and state plainly the part they had 
taaen in condoning previous irregularities. 
If the prosecution was supposed to be con- 
ducted m the interests of public justice, and 
not in the interests of a trading corpo- 
ration, he was astonished that thA Crown 
prosecutor had not required the at- 
tendance of such important witnesses. The 
revelations made at the half-yearljr meet- 
ing of shareholders, reference to which had 
been made in the examination of some of 
the witnesses, disclosed an unparalleled con- 
dition of affairs. It seemed as if a system of 
dealing with the funds of the shareholders had 
existed for many years, which, if not criminal, 
was at all events something like it. As far as 
could be seen, the authorities were all in one 
boat, obliging one another and their friends 
whenever they could. The manager and di- 
rectors should have been callea to state 
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whether or not they were parties to that kind 
of thing. Draper's account was overdrawn 
to an enormoos amount for an officer in 
his position. If all that thimhlerigging 
husiness went on with the connivance 
and sanction of the directors and the 
superior officers of the institution, no matter 
how improper it might he to so admi- 
nister the innds of the shareholders placed 
under their control. Draper would not be 
answerable criminall^r for his acts. There 
wei« other matters in connexion with the 
bank that required explanation. Notwith- 
standing all the terrible defalcations laid to 
Draper's charge, at the meeting the chairman 
reported that the bank was in a most pro- 
mising and improving condidon, and yet 
within a month it was found necessary to 
make a call. Why were witnesses not called 
to explain this and other matters which 
were by i>o means clear at present? 
Who authoii- d or directed sales of bank 
shares effects- < >n credit to be quoted as cash ? 
Ought not tlio people who organised such a 
system as that to be standing in the dock for 
conspiring. to defraud the public? No wonder, 
with such things going on, witnesses were un- 
willing to attend and give their explanations ; 
but, in fairness to the prisoner and the jury, 
it was only just that the whole truth should 
be known. Why was a gentleman, who was 
at New Zealand when the matters referred to 
originated, deputed to prefer charges against 
the prisoner, and to appear as a principal 
witness? In the absence of the witnesses, 
to whom he had referred, no jury could 
convict the prisoner upon either of the 
counts upon which he was charged Looking 
at the probabilities of the case, was it likely 
that a man, who, during the frequent absence 
of the manager, had access to the bullion 
room of the bank, would neglect such oppor- 
tunities and resort to a clumsy mode of em- 
bezzlement which was certain to be detected ? 
Mr. Ireland, after reiterating the legal objec- 
tions he had previously taken, concluded by 
expressing a confident hope that the jury 
would acquit the prisoner upon all the counts. 

HisHoNOUB. in summing up, said he did 
not agree with the objection raised to the 
first count on the ground that the che<}ue for 
£1.990 was not a valuable security. If it were 
not, the prisoner could not embezzle it ; but 
for Uie purposes of the present inquiiy ba 
held that it was a valuable secun^. It 
would be for the jury to consider whether it 
was appropriated by the prisoner before it 
came to the hands of the Commercial Bank, 
for whom he received it He appeared to 
have retained it for two days after he received 
it without forwarding it to the destination to 
which it was directed, or placing it where it 
could be collected for the benefit of the buik. 
He afterwards— without, as far as it appeared, 
any authoritv to do so— lodged it to his own 
credit at the National Bank, and it would be 
for the jury to say whether that was a fraudu- 
lent and felonious conversion of the cheque. 
It was said that the third count could not be 
sustained, as the prisoner could not have 
embezzled the money represented by the 
cheque, as the money derived from it was not 
received by the National Bank on account of 
the Commercial Bank. He was disposed to 
be of the same opinion, and therefore recom- 
mended the jury to confine their attention to 
the first count. He also thouaht there was no 
evidence tosujiport the second count chuging 
the prisoner with stealing the two promiaaorj 
notes. They were taken by Draper out of the 



bill case to give them to the owner who drew 
them, and not with any felonious intent. 
He therefore suggested to them to confine 
their attention pnncipally to the first count, 
and to say whether toe prisoner, having re- 
ceived the cheque in the discharge of hia 
duty, embezzled it by paying it into the Na- 
tional Bank to his own credit Whether he 
paid the money back to the bank in twoor three 
months, days, or minutes afterwards, would not 
matter, as it would not purge the felony if the 
cheque were retained with a felonious intent 
One or two general topics had been intro- 
duced into the case which he would only 
touch on. It would be for the jury to saj 
whether they were satisfied with the evidence 
before them. It came with rather a bad 
grace from the prisoner to refer to the neglect 
of the authonties of the bank in allowing 
such accommodation as they did. Under 
such circumstances a sense of honour as wc^ 
as of duty ought to have deterred him from 
exceeding the limits their indulgence granted 
him. 

A Juror inquired whether the evidence 
showed the banJc had sold the shares to Draper 
or to Clarke. 

His HoirovB replied that Clarke stated that 
he bought the 500 shares, and gave his pro- 
missory-notes and his cash for them. 

A Juror.— Is it competent for us to bring- 
in no verdict at aU upon the evidence brought 
before us? 

His HoironB replied that the jur;^ most 
give their verdict according to the weight of 
the evidence. It was not open to them to- 
return a verdict of ** Not Proven" according 
the English law. 

The jury then retired. After an abeenee of 
about an nour they ^turned, and 

A Juror inquired if there was any evidence 
to show where Mr. Vallentine was at the time 
the defalcations were said to have been taking 
place. 

His HoNOUB replied that there was no direct 
evidence on that point It was simply stated 
that Mr. Vallentine was absent more than 
usual during the time alluded to, for the 
benefit of his health, and that while he was 
away the prisoner had ^ the conduct and 
management of duties which would otherwise 
have devolved upon the manager. 

The jury, after deliberating for a few 
minutes longer, acquitted the prisoner upon 
all three counts. 

Mr. MiLLEB said there were two charges 
against the prisoner yet undisposed of— 
one for embezzlement and one for forgery 
He had been under committal for them during 
two sessions of the Supreme Court and 
had not yet been tried. He could not 
under the circumstances, ask for his absolute 
discharge from custody, but he was entitled 
to ask for his discharge upon the two chargea 
on which he had not been tried. 

His HoNOUB said that perhaps he might be 
entitled to ask for it but he could not 
grant it. 

Mr. MiLLBB said he was aware that the pri- 
soner could not procure his absolute discharge 
from custody until the reserved judgment of 
the Court was given. 

His HoNOUB.— Then I cannot give it 

The jury were then discharged. 

Attorneys :— Gumer; Crisp, Lewis and 
Wilkfl. 
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(Before their Honours Sir W. F. Stawell, C. J.; 
Mr. Justioe Bany, and Mr. Jnstioe Wil- 
liams.) 

Satttbdat, Mat 14. 

BTBVBEraON ▼. LAITDALB. 

Mitrtpreee nt ation^Liena on Wool—Remote 

Damagee, 

Rule nt«t to enter a verdict for defendant 
Hr. Ireland, Q.C., Mr. Fellows, and Mr. 
M'Kinley showed cause ; Mr. Billing and Mr. 
Williams moyed the rale absolnte. 

This was an action of deceit brought by 
Messrs. L. Steyenson and Sons againstMr. R. 
R. Landale, the secretary of the Australian 
Ptetorai Inyestment Company, for represent- 
ing that there was only one lien on tiie clip 
of wool for 1867-1868 of the company when 
there were^ in fact, more than one. The 
facts were shortly that in March, 
1867, negotiations were commenced for a loan 
hf plaintiffs to the company of £22,000, 
■ecared on the clip. The negotiations were 

Srotracted till the middle of May, when the 
efendant was asked by plaintiffs' solicitors 
if there were any liens on the dip oUier than 
one to the debentare^holders. Defendant 
wrote a letter, dated 21st May, in reply to this 
and other questions ; and in a postscript writ- 
ten,'he swore^ on the 22nd May, hesteted that 
there was no other lien than that to the de- 
bentare-holders. Plaintiffs advanced the 
money, and lost about £10,000 by the tran- 
saction, the dip being insuffident to meet 
their adyance. It subsequently transphwd that 
on the 29th March the company had giyen a 
Hen to the Bank of Victoriafor £8,000, renewed 
on 1st May for the same sum ; and on 11th 
May gaye a lien for £2,000 to Miles and Ca 
The plaintiffs alleged that th^ were deceiyed 
l^ him in the transaction, for had they Imown 
o! the existence of the liens th^ would never 
have advanced the money. 'Tne d^endant 
contended that his statement in the poetcript 



was tmeL for that on the morning of 22nd 
May, before he sent the letter Ated 21st 
May, Mr. Bear, one of the company's direc- 
tors, had obtained the liens frmn the bank 
and Miles and Co., and had idventhemto 
him. For the plaintiffs it was submitted that 
even in that respect the postscript was untrua 
inasmuch as, though the paper writinn haa 
been given up to Mr. Bear, yet he merely had 
them as trustee for the two lienees, whose 
liens still existed. As both the lienshad been 
paid off by the company, defendant contended 
that plaintiffs haid sustained no damage 

Sr his representations. If the bank, or 
ilea and Co., had put in a daim be- 
fore theirs, and had obtained any part of 
the wool, they might have cause of com- 
plaint But they got all they bargained for. 
and therefore the inisrepresentation, even if 
it existed, did them no narm. On the other 
hand, it was submitted that the plaintiffs 
having been induced to enter into tbe trans- 
action by the conduct of defendant, he was 
answerable for all the damage thatjplaintiffs 
sustained. Other points were raised; that as 
the liens to the bank and Miles and Ca were 
not re^^istered, they would not be valid against 
m renstered one, such as the Stevensons' 
would have been ; and as defendant knew 
this, his statement that no liens existed was 
substantially correct An objection was also 
taken that plaintifis had not proved what 
they recdved for the wool, to which it was 
replied that it was unnecessary to do sa All 
they had to do was to prove what they naid 
the company; and it was for the defendant 
to show, in mitigation of damages, what the 
plaintiffs received. The authorities dted 
were— burton v, Pinkerton, L. R., 2 Exch., 
340 : Potoellv. SalUburv, 2 Y. and J., 391 ; 
Holbaeh v, W&rner, Cra Joe, 665 ; Be 
itnofii^moiis, Ventris,264 ; Bennett V.Mackenzie, 
The Argue, 5th September, 1860 : Gibbon v. 
Pepper, 2 Salk, 687 ; OUberteon v. Mlchardson, 5 
C. B.. 602 ; CorbeU v, Broum, 1 Moo. and S., 
86; Lee V. BUey, 18 C. B.. N. S., 722; 
MuUett V. Mown, L. R, 1 C. P., 559 ; Broom's 
Commentaries. 859 ; HUl v. BaOs, 2 H. & 
N., 299 ; Bandall v. Baper, £L, B1., and EL, 
84 ; Oee v. Laneaehirt BaUivay Company, 6 
H. & N.. 221 ; Smeed v. Ford, 1 EL & £l., 
602 ; Wdeon v. New Port Dock dmpany, 
L.R.. 1 Exch., 177: Boyd v. Fitt, 14 I.L.R., 
43 ; Barker v. Hodgaon, 3 M. & S.; Bum v. 
FenneU, 2 H.L.C., 528; Langridge v. Levi, 
2 M. & W., 531 ; CoUins v. Cave, 1 H. & N., 
225 ; Walker v. Bow, 3 H. & N.; Sedgwick on 
Damagea, 590 ; Venexuda Company v. Kisch, 
L.R. 2. E. & L app., 124 : BuUen and Leake's 
Precedents, 201 ; and aadley v, Baxendale, 
9 Exch. 431. 

See Notes of Caeea, 60. 

The case was argued 7th December, 1869, and 
Judgment was now delivered. 

The Chibf JusTicB.~Rale nisi to enter a 
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▼erdiet for tlw defBudaatk ponoant to leave 
xeMrved, upon the foUowiiig grounds :— Isi— 
Misrepresentation was disproyed. 2nd— Liens 
were gone, or KiTen un when tlie representa- 
tion was made. 3rd— The liens were not 
registered, and were inyalid as against 

Slaintiifs' lien. 4th— Liens were not pro- 
uoed. 6th— Liens to the hank, and 
Miles and Ca, were not proved to have 
heen over the same flocks as plain- 
tiffs'. 6th— No damage proved; and 7th— 
Any damaoe proved was too remote. In ad- 
dition to these objections, it was said there 
was no evidence to go to the jury. The de- 
fendant was aware, when he made the repre- 
sentation oomplained of, that it was false. 

Nos. 1 and 2 may be considered together. As 
regards Na 2L rwistration is not essential to 
the validity of a lien. Except where insolvency 
arises, unregistered liens are perfectly valid 
between fr<»pMrti<ia ; besides, the inquiry made 
respecting liens was obviously respecting those 
unrenistered. The resistry, it was stated, 
had been searched, and the intending mort- 
gagees satisfied as to resistered liens. No. 4 
was neither mentioned nor reserved at the 
trial ; the rule should not have jgone thereon. 
As to Na 6^ the lien is admitteato have been 
over the company's flocks forming the subject 
of inquiry, and the answer resuecting it was 
the misrepresentation compUuned of. This 
objection may perhaps be indirectly con- 
sidered in connexion with the question of 
damages, but in no other way ; 6 and 7 may 
be taken together, and thus all the grounds 
maybe reduced or brought under three classes : 
Minm>resentation was disproved ; thero was 
no misrepresentation ; and no damages were 
proved, those proved being too remote. 
Negotiations commenced on Uie 31st March, 
1367, between the plaintiffs and the defen- 
dant, as secrotaiy of the comuauy, for an ad- 
vanceof mon^. Atthis time the company were 
indebted to a bank in the sum of £3,000, for 
which a promissory note had been given, and, 
asaoollateralsecunty, alien over the company's 
flocks. This lien was not registered, as it was 
anticipated that the amount would be paid 
off within a short time. At the expiration of 
the period limited for registration, and pend- 
ing the negotiations for the advance from the 
plaintiffs, a second lien was given, which idso 
was not registered, the bank not renewing the 

Eomissory note. On the morning of the 22ud 
ay, 1367, and when all Uie negotiations wero 
almost completed, one of the directors ob- 
tained possession from the bank of this lien, 
giving a receipt for it, to be returned, or the 
plaintiffs' bills, at six months, of equivalent 
value to be substituted. No resolution of the 
directors had been passed authorising the 
director thus to obtain possession of the lien, 
but there was evidence that the directois 
knew how this lifiOt and that to Milea 
and Company, wera to be managed. The 
letter containing the representation com- 
j^^ed of was written and dated tho 
21st May, the postscript, without date^ 
embodying a statement that the mortgage 
specified was the onlyincumbranoe, was not 
added until after the 22nd, and after this lien 
obtained by the director had been given bf 
him to the defendant Astothemtsreptesen- 
tation having been disproved, it was for the 
Juiy, from the whole case taken together, la 
decide whether the postscript was substan- 
tially true, whether the lien was in fact then 
satluled,or whetherpoesessionof thepaperonly 
had been obtained, and even that condition- 
ally as a mere pretext to enable the defendant 



to write the postscript in the terms he used— 
the paper to be restored to the bank unlesa 
the loan was obtained, and the company thus 
enabled to pay off the lien— the alleged misre- 
presentation having been made respecting thia 
very loan; in other words, whether, until 
paid off by the plaintiffs* hiUs, the lien did 
not still continue. It was urfi^. however, 
that this misrepresentation, even If it had not 
been disproved, was conaostent with perfect 
ignorance of the transaction on the part of 
the defendant^ and there was no evidence 
that; at the time, he was aware the lien 
had not been paid off. He was secretary off 
the company, and conversant with all ita 
affairs. He was aware of its indebtedness^ 
and ita inability to pa/ the amount due :to 
the bank. He anew that in this particular 
instance, for some reason unexplained, "the 
bank would dve up their lien without their 
money," andhe also knew that "the liens were 
to be managed." All these facts; taken in con* 
nexion with those previously mentioned, 
formed premises from which a jury might 
fairly infer that the defendant knew the uen 
was unsatisfied when he wrota the postscriptb 
It was for them to decide what neaniiig was 
to be reasonably attached to the expression 
which the defendant himself used, that the 
lien was '* to be given up by a bank without 
their money." and "was to be managed." 
The last objection is that the damages were 
not proved or were too remote. The plaintiffiB 
complain that, relyins on a statement of the 
defendant they made an agreement for a 
loan which they would not otherwise have 
entered inta The/ were thus induced bv a 
representation which they have since dis- 
covered to be false, to pay a certain sum, and 
they now daim that sum as damagea. 
Had they immediately on making this pay^ 
ment discovered the falseness of the state- 
ment, they might at once have sued for the 
full amount The cause of action then existed. 
The Statute of Limitations would have run 
from the time at which the money was paid, 
and the damages would have been the sum 
psid. The peculiarity of tiie season, tiie re- 
ceipt by the j^aintiffs of all the wool which 
reached Melbourne, their having got what 
they bargained for— as was put for the de- 
fendant—the lien not having been regis- 
tered, or not having been over the same flocks 
as the plaintiffs— even if this were so, are all 
reidly beside the question. None of these or 
the other topics on which the defendant rdied 
affect the misrepresentation complained ol 
It is not averred that it was by any 
of them the plaintiffs were led to ad- 
vance their money to the company. We 
agree with the plaintiffs that the question 
of remoteness of damages does not arise in thia 
case ; ^9 question is whether the plaintiffa 
have made a primd fack case to go to the jury, 
by proving the facts mentioned ; and we think 
it is for the defendant to reduce tiie damMeea 
by evidence of payment or of any ot£er 
grounds of reduction, The plaintiffs admitted 
the receipt of some wool, ita value was to have 
been ^own by the defendant ftnd instead of 
so doinff, he objected to the mode in which 
the plamtiffs were endeavouring, somewhat 
gratuitously, to reduce their own damages. 
The jury have substantially given the defend- 
ant credit for the wool dehvered by the com- 
pany, and we see no sufficient reason to qnea- 
tion either the verdict returned or the amount 
of damages awwded. The rule iMi will be 
discharged. 

Attorneys :— For plaintiffs, Nutt and Mur- 
phy ; for defendant J« B. Bennett 
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BIOIHA V. DRAPEB. 

MmbeeUemen^Cheque^Proceeda received hy 

Master, 

Spedal case stated by Mr. Justice Williams. 

Mr. Ireland, Q.C., Mr. Fellows, and Mr. 
Miller, for the prisoner ; Mr. Danne, Crown 
raoiecutor, with Mr. Higinbotbam, and Mr. 
Casey, for the Crown. 

The case stated, "The prisoner was tried 
before me at the Melbourne Criminal Sessions 
holden on 23rd February last. The jury found 
the prisoner guilty of embezzlement (with a 
atrong recommendation to mercy), and I 
accordingly Kent«>noed him to one year's im- 
prisonment with hard labour, but respited 
the execution of the sentence until the ded- 
aion of their Honours the judges on a point of 
law reserved at the trial be known. (The case 
then set out the evidence, and concluded.) 
Upon this evidence Mr. Ireland submittea 
there was no case to go to the jury. No te- 
tention of the drafts by the prisoner was 
shown; immediately he received them be 
handed them over in the usual course of busi- 
ness to the proper clerk ; that they went 
through the clearing house in the ordinary 
way, and that there was no improper deten- 
tion of the che<iues for an instant I was of 
a different o|)inion, but reserved a case for 
the consideration of the full Court. Counsel 
for the prisoner then addressed the jury, and 
called no witnesses. In summing up I told 
the jury to direct their attention to the time 
when the drafts were received by the prisoner 
from Bmnke and Darbyshire. What was the 
state of his mind at that time ? Did he then 
makeafraudulent appropriation of them to his 
own use ? After circumstances— such as deal- 
ing with the proceeds in the way he did, the 
time which elapsed before the cneques were 
credited to Brunke and Darbyshire, and the 
falsity of the story as to opening his account 
at the Colonial Bank in London at the 
request of Brunke and Darbyshire for the 
amount of the cheque— might be looked at 
to show the purity or impuritv of his inten- 
tion at the time he received the drafts. Mv 
direction to the jury was not objected to, ana 
I have now to solicit the judgment of their 
Honours as to whether there was any evidence 
of embezzlement to go to the jury." 

See A, J. R.^ 5. 

Mr. Ireland.- The prisoner was cashier to 
the Commercial Bank. On Uie 1st November 
Messrs. Darbyshire and Brunke went to open 
an account, and they signed a pay-slip for 
£1,030 9d. 6d. This amount consisted of two 
sums— one for £987 18s. Ud., drawn by Dar- 
byshire on the English, Scottish, and Aus- 
tralian Chartered Bank ; the other for £42 
10s. 7d., drawn by Darbyshire, Thropp, and 
Thomas, on the Commercial Bank. The 
cheques and pay-slip were handed to the 
prisoner, and he paid the £987 18s. lid. 
cheque into the bank, not to Darbyshire's 
account, but part to go to his own account 
and part to Clarke and Co. 's. He submitted that 
the treatment of the cheque in that manner 
did not amount to embezzlement. At the 
trial Mr. Justice Williams referred to this 
as a mental crime, but the Court was 
not dealing with a question of morals, 
and could only deal according to law. 
Now, this was either embezzlement or it was 
nothing, and he submitted it was not em- 
bezzlement. The distinction between larceny 
and embezzlement was clear. In larceny the 
goods or money was taken out of the em- 
ployer's possession ; in embezzlement, the 
money or security was intercepted by a ser- 



vant before it reached the employer's hands. 
He maintained that in this instance there was 
no interception, for the cheque had actually 
reached the employer. He paid the money to 
the bank, bis employers, and there could, there- 
fore, be no embezzlement. What the bank 
chose to do with it afterwards did not affect 
the casM. There might be fraud in the matter 
— he did not say there was not but there was 
no embezzlement The indictment was 
merely for embezzling a cheque. Supposing 
Draper was the most honest man in 
Victoria, what more could he do than he 
did do— as regarded this charfl^e— than pay 
the cheque to the bank? The cheque 
went to tbe proper officer, and the proceeds 
ultimately went to the coffers of the 
hank. The utmost length to which the case 
could he stretched was that Draper had im- 
properly obtained credit, which was not 
punishable under this indictment. B. v. Wa- 
veil, 1 M. C. C, 224. His account was over- 
drawn, and the amount of the debit was 
diminished; he obtained no money in the 
ordinary acceptation of the word. The baJik 
were not hurt in any way; they got ti^e 
cheque that Darbyshire paid in. 

TheCHiir Justice.- Did not the money 
po by the prisoner's means to his own account 
inatMd of Darbyshire's ? 

Mr. Ireland.- He had no power to bind 
the bank as regarded the appropriation of 
the cheque. 

The Chief Justice.— The prisoner ob- 
tained the cheque, and it was b^ his act that 
the proceeds were dealt with in such a way 
that they were placed to his account. 

Mr. Ireland.— The bank need not have 
honoured his cheques. 

The Chief Justice. — The bank would 
have no authority to touch the prisoner's 
account till he was proved a felon. 

Mr. Ireland.— If they had not honoured 
them, and he brought an action, they would 
have had a defence. 

The Chief Justice.— That would only be 
another way of proving that he acted felo- 
niously. 

Mr. Ireland.— In defending the action it 
would be unnecessary to prove the felonv ; 
it would be quite sufficient to prove the 
money went wrongfully to his account. 

The Chief Justice.— This 18 not a mistake ; 
it was wilfully done. 

Mr. Ireland.— Not by the bank— by him ; 
but he did not represent the bank. 

Mr. Justice Barry.- I understand your 
argument to be that he did not intercept the 
cheque coming to the bank, but sent it to 
the bank though to the wrong credit 

Mr. Ireland.— Ezacthr. 

Mr. Justice Barry.— In fact it amounts to 
taking money out of a man's right-hand 
pocket, and putting it into his left 

Mr. Ireland.— That was the argument I 
addressed to the jury. The courts in Eng- 
land are very careful not to jumble up two 
classes of offences, and draw the distinction 
between larceny and embezzlement very fine. 
2 Russell on Cnmes, 2nd ed., 546, 547 ; JUx v, 
Jones, 7 C. and P.833 ; Beff. v. Fanny 8nU^ L. 
R., 1 C. C. R. 15 : Beg. v. WUson, 9 C. and P., 
27 ; Bex v. Murray, 1 M. C. C, 276 ; Beg. v. 
Norman, 1 Car. and Marsh, 501; Beg, v. 
Smith, R. & Ry., 267 ; Beg. v. Dartnell, 20 
L. T., N. S., 1,020 ; Beg. v. Keena, L.R. 1 C. 
C.R., 113; Beg, v. Proude, L. & C. 97. Sun- 
posing this cheque had been dishonoureo, 
where would have been the embezzlement 
then? When was this offence completed T 
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Wm it before it wont to tho dearing-hooM^ 
or after ? If the amount of the cheque 



hack from the clearing-house in sovereifn^ 
and the prisoner took the amount (hen, iai 

Slid it to his account, it woiUd he laroeni^ 
nt that is not the case. SupixMe a serraal 
gets money from A. B. for nis master, If 
whom C. D. also owes money, and iastaul 
of crediting the amount to A. B., nuti H 
down to C. D.'s credit, would that oe Mi- 
beaslement T 

Mr. Justice BABRT.^Ik would look wy 
like it 

Mr. Tbelanb.— But the master gets th* 

money. T 

Mr. Justice Babbt.— Not of A. B. 
Mr. Ibblamd.— Nevertheless, the master 
gets themoneyjpaid by A.B., although it may 
be put to C. D.'s credit. C. D. could not 
resist payment if he was sued for his debt. 
He could not naij that the servant placing a 
certain sum to his credit amounted to pay- 
ment by him. In this case the offence of the 
prisoner amounted to no more than that he 
was drawing on a false credit, and that was 
not embezzlement 

Mr. DuNKE admitted the distinction be- 
tween larcenv and embezzlement and main- 
tained that this was a case of embezzlement 
It was said there was no secrecy in the 
matter, and that the bank was not hurt 
What were the facts? Why, that Draper re- 
tained in his possession till 27th November 
the original pay slip given to him by Darby- 
shire and Brunke on 1st November. He re- 
tained it with the view of preventing the bank 
knowing anything of the matter ; and at last 
he paid in the pay slip, having first altered 
its date to 27th November, and repre- 
sented on the back that £987 18s. lid. had 
been paid into the London account of Darby- 
shiie and Brunke. This £987 18s. Ud., and 
the cheque for £42 lOs. 7d., which Draper had 
also retained till 27th November, made up 
the amount of the pay-slip. That disposed of 
the secresv part of the business, and as to the 
bank not being hurt the prisoner during the 
month of November operated on his account 
to a lar|»r extent than £900. It was urged 
for the defence that these sums were not ear- 
marked, and the payment of a lump sum into 
the bank deprived «^hA case .of its felonious 
character. But in B, v. Had, R. and Ry.. 
463, it was held that where a person had ob- 
tained sums from different penmna for hif 
master, and had aedited one with a le« 
amount than he paid-— although the prisoner 
naid to his master ^e very notes he received 
from that one— it was embezalement 

Mr. Ibblavd.— There is a distinction be* 
tween the two cases ; there the money wag 
not paid over ; here it waa. 

Mr. Dumr&^The same rule respecting the 
ear-marking of money was carried out by this 
QoxaimBea,v.A9hfcfdj^'^.ukdL'9i, 171; 
andiCevk V. Mfmckkm, 3 Wy., w., and A'B. 26* 
In this case the prisoner received a cheque to 
pay in a certain manner : he did not paf 
it m that way, but appropriated the money to 
himself, and that was dearly embezzlement. 

Mr. iBiLAim replied.— The money repr^ 
sented b^ the cheoue reached the bank ; after 
that it did not belong to the customer, and 
the omission to place it to the customer'a 
credit did not affect the prisoner's guilt All 
the bank contracted to do was to account 
for the money to the customer when he 
wanted it 

Mr. Justice William8.— You say the mo- 
ment the cheque was given to Draper it waa 



the bank's money, and not Darbyshire and 
Bmnke's. 

Mr. Irxlavd.— Yes. 

The Chiep JuanoB.— But the bank received 
it as from the prisoner and not as from Darby* 
shire and Brunke. When he paid the cheauo 
to his account he exercised acts of ownership 
over it until it got to the bank's possession. 

Mr. luLAHD.— When did it become tiist 

The Chut Jubtxci.— When he paid it to 
the bank to his credit The manner in which 
it reached the bank did not affect the casew 
The prisoner having done all he could to 
divert the money from its proper destinatioot 
but being prevented by other circumstances^ 
must be taken to be responsible for what ho 
meant to do, and tried his utmost to da 
Nor does it matter whether the cheoue was di^ 
honoured or not At the time the prisoner took 
it he believed it to be a valuable document It 
was attached to a* pay-slip which ^ve direo- 
tions how it was to be appropriated. Tho 
prisoner detached it from the pay-slip, and 
diverted the ownership of it from the bank 
to himself. I cannot see how that is not 
embesilement 

Mr. Ibilans.— That assumes the whdio 
argument What was the destination of tho 
cheque T 

The Canr Juanci.— It is tiie destination 
of the pay-slip. The pay-slip is the oon^ 
trolling power so far as the bank is oonp 
oerned. The bank won't take a valuable 
security of that kind without some direction 
as to its appropriation. The prisoner. \n 
virtue of his office, receives that pay-slip ana 
cheque, removes the cheque from the slip^ 
and puts another direction to it 

Mr. iBgLAHD.— The bank coffers are tho 
ultimate destination of the cheque whatever 
may be done with it in the interval and to 
that destinatton the prisoner sent this chequo. 
How, then, could he embenle it ? 

The other authorities cited were Bm. v. 
Danger, 1 Dears. andB., 307; Fof/ty v. Mitt, 2 
H. Ij. C, 36. 

The Case was ar^ed on March H and 
judgment was now given. 

The Chuf Jusnci,— This is a special case 
for the consideration of the Courts the point 
reserved being that there was no evidence to 
go to the jury. The prisoner was charged with 
embezzlement Hewasaclerkinabuik, andon 
the day named in the indictment two persona 
presented to himacheoue, with therequest that 
the proceeds might belodged to their accounts. 
The usual pay-dips were prepared. One waa 
given to each depositor and the other was re« 
tained by the prisoner. He attached it to 
the cheque, and was directed to forward it in 
the usual course. Instead of doing so, tho 
prisoner removed the pay-slip, and substituted 
for it two other pay-slips— one indicating that 
a portion of the amount was to be lodged 
to the credit of a third person, and the re- 
mainder, which formed much the larger por 
tion of it was to be lodaed to his own credit. 
These slips were attached to the cheque, which 
was forwarded in due course. It was a crossed 
cheque, and was presented throuch a bank» 
and the amount was received and lodged in 
tiie manner indicated by the two pav-slipa 
already referred to. The prisoners ac- 
count at the bank— for he had an 
account there himself— was at this timo 
overdrawn, and this amount so lodged 
served to dear off the greater pitft of 
the overdraft The prisoner retained tho 
original pay-slip for some time, and ultl* 
mately, by means of a fictitious credit lodged 
an amount equivalent to the amount of tho 
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origliial cheque in tlie nunee of the depoiiton 
of tlie first oheqiie, as they at flzst bad di- 
rected. Theee are briefi j the important facte 
of the caae. It was oontendecf by Mr. Ire« 
land, the prisoner's oonnsel, that there was 
no case to go to the jnnr— not as regarded the 
cheque, becanse it had been forwarded in the 
usual course to the bank ; and not as re- 
garded the monef , because the proceeds of 
the cheque had reached the coffers of the 
bank. The case is one of some import- 
ance. It is completely fui mneria, and 
the drcamstances, although brief, are very 
peculiar. We haye been unable to find 
any distinct authority upon the pointL and in 
deference to the arguments addressed to us, 
and the importance of the case itself, we 
thought it right to resenre it and to gire it 
our full attention. Embesslement, in con- 
tradistinction to larceny, may be stjled an 
act of the mind— a mental operation ; the 
feloniously appropriatingproperty receiyed by 
a person as agent or derfc for another. There 
is a clear andobyious distinction between the 
act itself and the eyidence of that act The 
eyidenoe of the act must necessarily consist 
somewhat of what may be termed an oyert 
act because in the absence of this oyert act 
there are no means of ascertaining what was 
passing in the mind of the person charged. 
This oyert act mta take place long after the 
approoriation itseu, but inasmuch as it is im- 
possible to fix any jieriod except by an oyert 
act the appropriation itself is supposed to 
haye occurred at the time of the oyert act 
Take as a familiar instance a clerk receiying 
money and embezzling it. Nothing being 
missed, nothing is known about the matter, 
and no suspicion is aroused for some time, 
but at last suspicion is aroused, and in conse- 
quence of some disooyery the person charged is 
asked to make good the deficiency, and the act 
of felonious appropriation is supposed to have 
taken place then, although, in point of fact it 
may haye occurred long Miore. In the present 
instance, the prisoner reoeiyed the cheque by 
yirtue ci his office as derk, but instead en 
•ending it through the proper channels— 
the course he oui[ht to haye pursued— he 
diyerted it and withdrew the pay-slip, and 
substituted for it two other pay-sups, to 
suit his own purposes. He assumed control 
oyer it and exercised an act of owner- 
abip oyer ' the cheaue by that act alone. 
He then deliyered the cheque to the bank 
derk, who had been in ignorance of what 
had been done previously. He took all 
steps necessary to attain the object which 
he really had in yiew. We think this 
act was evidence to |[o to a jury 
of a mental act— a felonious appropria- 
tion. What subsequently took place may be 
of yery great importance. It may corrobo- 
rate the eyidence and strengthen the infers 
ence to be deduced from the facts, or may neu- 
tndisethem. There may be cases in which, al- 
though there is evidence of a mental act of ap- 
propriation or misappropriation in the first in- 
stance, there may be subsequent acts which go 
completely to snow that the person ac- 
cused did not entertain that intention— 
that at the most he only contemplated the 
mere borrowing of the money for a certain 
time, with the fixed resolution of repaying the 
loan. In such a case it may be a Question for 
the jury and not for the judge to dedde what 
was a fair conclusion to be drawn from that 
overt act and the whole of theevidence. In the 
present case, however, no such difficulty 
arises, because subsequent to the alteration 
of Uie pay-slips, there is not a single act of the 



prisoner's throughout which Is inconsistent 
with a felonious appropriation. Every act of 
his is calculated to carry out the object which 
I4>parently he had in view in the first in- 
stance, vu., the obtaining control over this 
cheque and its proceeds, and of feloniously 
divertinff it from its proper course, in a way 
to serve nis purpose best Nor is there any 
actual restoration as in the case I have sug- 
gested, because although the amoont has 
reached the bank, and no doubt may be 
considered as the money of the bank, yet 
it was lodged as money lent by the pri- 
soner and not as money lent by the first de- 
positors. The proceeds go to the credit of 
the prisoner, and he has an opportunity 
of operating on it as it is calleo, and of 
withdrawing it and of applying it to his 
own purposes. What course ne pursued was 
for him to dedde, but he pursued a course 
which, if he were guiltj, he thought best cal- 
culated to avoid detection, and we are not to 
consider what he would have done if he had 
been discovered. There is not a dngle fact 
after hii first appropriation inconsistent wiUi 
a fdonious intention, and of which there was 
ome evidence to go to a juxy. We think, 
on the whole, there was a case to go to 
a jury and for them to dedde upon. The 
conviction, th«refore, mustbe aflirmed. 

Mr. Justice Babbt.— The facts of this 
case having been stated, it is unnecessary 
for me to recapitulate them. I dedre to 
add some remarks to explain the grounds 
upon which I arrive at the same condu- 
don as that expressed. The definition of the 
crimes of larceny and embeulement was 
given correctly in the argument A more 
condensed description ot the former is 
dyen in Poole s case— 1 Dearsley and 
Bell, 347. In larceny there must be an 
intention to vest the property in the thief 
by wrong, ie., a feiontous taking, and 
conseouently to diyest the real owner— in 

B. V. J<mes, 7 C. and P., 833. In embessle- 
ment there must beevidence of a feloLious con- 
version. In each case the proof may be direct or 
circumstantial- in larceny direct the prisoner 
bdng taken in the '* mainour ; or drcnm- 
stantial, by evidence of his recent possewion 
without satisfactory account of how that pos- 
semion was obtained, or otherwiie. In em- 
beulement direct by proof of the receipt of 
the money by the prisoner, by his admisdon 
or otherwise, and of the misappropriation of 
it by him in fact— that is, by paying a debt of 
his own, purchadng some article with it or 
spending it in some other way ; or drcum- 
stantial— that is, that having received it the 
prisoner (1) denied the receipt B. v, Jones, 
7 C. and P., 834 ; S. v. Taylor, I 
Leach, 974 ; (2) or absconded without 
having accounted for it, M. v. Williams, 7 

C. &P.. 338; (3) or that he wilfully omitted 
to account or refused to account Beg, v, 
Jackson, 1 C. & K., 384 : or that he gave a 
false account M. v. Creed, 1 C. & R , 63, Reg. 
V. Lister, Dearsley & Bell, 118 ; or an account 
apparently true, though supported by false 
vouchers, Meg, v. Ouelder, 8 Cox, 372. 
In embesdement it is the province of the jury 
to draw a conclusion from the facts proved 
whether after the prisoner recdved the money 
he intended to convert and that he did in 
fact convert it fdoniously, though at what 
moment of time and in what manner may 
not be apparent The propodtion that "the 
act of embeulement is an act of the mind" ir 
thus made intdligible. The meaning is that 
as the recdpt is lawful, there is no risible 
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tNtptM. no wionitfiil taking ; And the Jnry 
maj infer from the priaonw's oondact that 
the oonTersion wm xelonioni, though there 
he no aotnal demonitratioD of the manner in 
which, or of the time when, the prisoner m> 
disposed of the thing embeciled. I was, I 
own, for some time pressed with the subtle 
reasoning hased on the assumption that, be- 
caose the cheques passed into the coffers of 
the bank, consequently there could be no 
conversion here. No case resembling this in 
its circumstances was cited, and none has 
been found bj me. but I have satisfied my- 
self that there was a conTcrsion in fact 
The cheques did. it is true, pass into the 
coffers of the bank, but not according to the 
direction with which it was accompanied 
when received by the prisoner in Uie course 
of his duty. The alteration of the pay-slips, 
whereby the payment of the cheques into tne 
bank was directed to the credit of the pri- 
soner, instead of the account of Messrs. Darby- 
shire and Brunke, was an actual conversion m 
fact, as complete as if they had been lod^ 
by him in another bank, or naid to some in- 
different third person; and although the 
cheques did ootdo into the possession of the 
bank, the lodgment of them was made by the 
act and direction of the prisoner his own 

Eroperty, to his own credit, as money lent by 
im to the bank, to all intents and as much 
as he could by any means in his power make 
them sa But the matter did not rest in mere 
credit, but the prisoner was thereby enabled 
to obtain and use, and did obtain and use, 
for his own purposes the proceeds of those 
cheques. This removes the assumed founda- 
tion of the argument, and it follows that the 
prisoner having thus converted the cheques, his 
conduct with respect to the proceeds afforded 
evidence from which it became the duty of the 

iury to decide whether the conversions were 
elonious or not. What occurs after the em- 
bezzlement is complete— either by restoration 
or restitution, or by way of amends— cannot 
alter the nature of, or purge the offence. 
Nevertheless, if the evidence had been that 
those proceeds had been, after a brief interval, 
eventually tnuuferred by him to the account 
of Darbyshire and Brunke, the conclusion 
indulgently arrived at might have been that 
the conversion was merely an unauthorised, 
unjustifiable loan— a temporary employment 
of the funds, repaid so quickly as to rebut the 
belief of a f elonioua design to deprive them 
permanenUy of their property ; but when, in« 
stead of such a state of things, it was proved 
that the prisoner drew the money out by hla 
cheques, and used it to meet other distincfe 
claims upon him befoie the ultimate repair 
ment, the complexion of the conversion la 
wholly different That conversion being once 
estabUshed, Uie question of intention could 
not in my opinion, have been withdrawn 
from the Jury, and it was for them to say 
whether at the time he received the chequea 
and changed their destination hy alterinc 
the pay-slips, he did intend to embezzle, and 
did embezzle Uiose cheques. 

Mr. JuBTioB WiLUAMs.— I merely wish to 
add a remark to those already made. At the 
trial I directed the jury to confine their at- 
tention principally to the time when the 
cheque was taken, and to the disposal of the 
cheque, and to say whether they believed at 
the time he took it the prisoner intended to 
appropriate it— whether, in fact, his mind 
was then guilty— and to consider whether anf 
after drcumstanoes negatived a felonious in- 
tention on his part 1 quite agree with the 



Judgment of the CShief Justioe, that there 
were no after circumstances to displace the 
o^nion that the cheque was appiomiated 
with a felonious intention. All toe orenm* 
stances lead to an opposite conclusion. 
It, three or four days after he received 
and disposed of the cheque in the way stated 
in the evidence, he had repaid the money 
into the accounto of those from whom 
it was borrowed, it may have becm, 
though I do not say it would have been, the 
duty of the Judge to direct the jury that there 
was no felonious intention ; and I am not 
quite certain that there would then have been 
evidence to go to the jury. I think that the 
felonious intention suggested in the first in- 
stance would have bten negatived by the after 
act of paying the money to the account of the 
depositors. No such dreumstances exist here^ 
and therefore I think the conviction ought to 
be affirmed. 

Conviction affirmed. 

Attorneys:— For the Ciown, Gumer; for 
the prisoner, Crisp, Lewis, and Wilka. 
INSOLVENT COURT. 
Fbidat, Mat fi. 
(Before W. B. Noel, Esq^ Chief Commissioner J 

BE ANDREW OABDNBR. 

CtrtUieaU^Fraftdnltnt AUenation cf Property 

Trading. 

This was a certificate meeting ; the insol- 
vent being opposed by some of his creditors. 

Mr. WijHswould appeared for the insolvent ; 
Mr. Lawes, Instnicted by Mr. Phillips, for the 
creditors. 

The facts appear fully in the Judgment of 
the Commissioner. 

The Commissioner said— This was a compul- 
sory sequestration. The final order bears date 
7th October, 1869. The insolvent has been 
carrying on bufdness as a buteher, and is 
opposed by three or four firms of cattle salsa- 
men. So far as I could gather from the 
address of learned counsel (for insolvent 
waived his right to written notice of ob- 
jections) their charges are:— L That his 
transactions with Poulton. his brother-in- 
law, disclose a fraudulent alienation or con- 
cealment of his property within UOth sec- 
tion,and also an unjustifiable making away 
with it within 103rd section of the statute. 
2. The like in respect to his transactions with 
Cameron. 3. That after sequestration he ap- 
propriated to himself moneys belonging to the 
estate. 4. That he gave fraudulent prefer- 
ences to several creditors, among them to 
Weston, Cameron, Day, CnrUs, Fawcett. and 
Ooyder. S. That he did not comidy with the 
provisions of the act in refusing to file a sup- 
plementary schedule. 6. That he did not 
keep proper entries of his receipts and pay- 
ments. 7. That his conduct in trade has 
been reckless. The evidence is abundant both 
of the fact of his insolvency and his knowledge 
of it, long before he stopped payment On IStli 
October he deposed, "Tor the last three or 
four years I made a loss on all the businesses 
I carried on. I told my solicitor in August 
1869, 1 thouaht I had nothing else to do but 
to go through the court I was hard up, and 
had been borxowing money for a long timei" 
On 22nd November, *'I told him I had been 
short of money for years. I found out I wag 
insolvent about seven vears ago ; I had then 
to borrow, and was able to pay again." I 
cannot inter, as I was asked to infer, from 
the latter jpart of this sentence, that 
the • 
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WMQ, and remained solrent nearly up to 
t£e date of sequestration, for that infer- 
ence does not consist with his sahsqnent 
statements. "In July I borrowed money to 
meet my payments. I was in difficulties in 
Jnly bat in no worse difficolties than I had 
been long before.'* One of the assigned causes 
uf Insolvency is loss by bad debts ; bat he saars 
most of sndi loss occurred before July. Kariy 
in June and Jnly he was borrowing from 
Jacobsen at heavy interest £42 and £100. 
Weston stated, 22nd November. "I have 
been lending insolvent money during the 
Uut four years, but have no account of the 
aums lent** And so frequently that " we 
used to have a settlement every month." 
Now the legal definition of insolvency is 
liabili^^ to more debts than the debtor has 
assets topay witii, 5L.J., K.B. 47 In this sense 
Gardner was, and knew himself to be, insol- 
vent for a very considerable period prior to the 
order ntsi. Being thus insolvent^ ne sold on 
23rd August 1869, to his brother-m-law Poul- 
ton, who had been in his employ at £1 15s. a 
week, the stock, implements, and goodwill 
of the business carried on in Madeline-street 
for 11 years. A sale by an embarrassed 
debtor to a relation Is eight times out 
of ten fraudulent. The presumption, then, 
is against this transaction, and the surround- 
ing circumstances do not relieve it. The 
purchaser was a servant at moderate wages. 
Whether or not he had a family to support I 
am not told. His possession of such a sum as 
£60 required, I think, a little explanation. 
His account also of his conferences with his 
master on this subject increases the doubt 
that this was a bond fidt sale. He said on 
22nd November that he asked insolvent to 
sell this business to him two or three years 

So^ and that it was not then the place of 
I largest trade. That is false if what 
insolvent said on 18th October be true, 
since for one year and nine months only he 
had occupied the shop in Queen-street and 
for nine months the shop in Elizabeth-street 
and for 10 months the shop in Russell-street 
and had traded in no others. The shop in 
Madeline-street was his sole place of business 
two or three years ago, when his brother-in- 
law and servant first reouested him to sell it— 
a very strange and unlikely request consider- 
ing toe position of the parties. But Poulton 
says he made and reiterated the request " I 
kept asking him to sell me the business. At last 
I asked him how much he would take. He said 
£50. The next day the agreement was signed. " 
So he would have me suppose that insolvent 
worn out by the importunities of his servant 
at last in mere weariness, let him take it 
This is literally the complexion which his 
evidence seems to put upon the transaction. 
The insolvent has not advanced a single 
reason to justify, or even to explain, this sale 
of the goodwill to his brother-in-law. He 
said, indeed, at the first examination, that 
the business had not been profitable, because 
be could not attend to it ^ which is the only 
passage in the examinations to give colour 
to the excuse put forward on his behalf, that 
baving found four shops too many to 
manage properly, he determined to get 
rid of this shop in Madeline-street so 
that in tne absence of a valid reason, and 
the assertion of an incredible one, I cannot 
brfaig myself to believe that the sale was ef- 
fects to fulfil a prior agreement between 
them, or simply to gratify the old and often- 
expre5»&d desire of uie purchaser. I turn to 
ttie position of the vendor. His opinion was 



that his affairs had come to a crisis, and to 
irremediable ruin ; for on the day on which 
the agreement for sale was sicned, ne told his 
solicitor that nothing was left for him but 
to ^e the benefit of the act After 
this it is idle to assert that he considered 
the resuscitation of his business possible. 
His motive therefore could not have been, by 
selling this budnes^ to give himself more 
time to make the others prosperous. Every 
fact connected with this sale tends to an 
nnfisvourable conclusion. The business and 
implements and goodwill were, in all pro- 
baoilihr, worth more than £50. They were 
not offered to any one but Poulton, and no 
steps were taken to ascertain their value. 
The bargain was made in haste, and in 
baste concluded. For two or three years 
be had been begging to be permitted to 
take this business^ of which he was the 
manager, and the profits of which he 
mustnave known : but not tin the insolvent 
thought the day of sequestration was come 
did he suddenly gratify his brother-in-law 
with the sale oi an alleged unprofitable busi- 
ness. I am told it was unprofitable when 
managed by Poulton for the insolvent bat 
profitable when managed by Poulton for him- 
sell I cannot understand why. He allowed 
insolvent within a short time to take £20 
out of it as wages as his servant to buy 
meat No agreement for service— no receipt 
for wages. It must have been a very profit- 
able business to him. Insolvent did buy 
meat but clearly not as servant but as 
assistant of the trade in the shop. More- 
over, as insolvent did not improve his 
position by getting rid of the shop^ so 
the alleged purchase-money did not help 
him a step towards solvency. We have, 
then, the insolvent overwhelmed in debt and, 
believing sequestration to be imminent 
transferring to his brother-in-law one of his 
best assets. Moved by what motive is the 
question? I condude, from a consideration 
of all the facts, that he did so with the inten- 
tion of retaining a provision for himself in 
the event of sequestration or assignment 
What the agreement between them was, 
as in all such cases, it is impossible to arrive 
at by direct evidence. Inference from the 
facts is theonly mode of reaching a conclusion. 
I do not consider the transaction with 
Cameron to be anything like so strong as the 
sale to Poulton to sustain the ch«rge of con- 
cealment of proper^. The omission to state 
in the schedule nis mterest in the lease in the 
premises he occupies, and the giving no in- 
formation to the 'assignee, scarcely amount 
to concealment Without finding, however, 
that there is no evidence whatever in support 
of the second charge, I pass to the third, mis- 
appropriation of moneys. The order ntsi 
was signed on 23rd September. After that 
all his assets vested in the assignee. Moneys 
received in his trade were part of his assets. 
He paid Hann, on 13th October, £27; Winsor, 
on 27th September, £5 ; Powell, on 26th Sep- 
tember, £2 15s. : Dudley, on 27ui September, 
£15. Hann and Dudley were paid for meat 
bought to enable him to carry on his trade. 
The assignee had directed him to continue it 
for the benefit of the estate, and. having that 
authority, he had authority to do all things 
necessary to its continuance. These, there- 
fore, were proper payments. But when he 
paid Winsor for services performed and 
Powell for a gold ring, he certainly made use 
of the assignee's money for his own purposes, 
although it was paid to two creditors. In so 
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dom& I think he wis goiltj of a inadwknt 
transfer under sec. 103 ; at any rate, of oondnet 
which, under the 102nd aec, deienred oon- 
demnation. Hehanmade aomepreferential pay- 
menta. On May 22 he Rave Weston his accept- 
anoe, at three months, for £200, for money lent^ 
which was paid by the proceeds of a private 
sale, by the sheriff under a JL/bl, in Weston's 
action against insolvent on the bill. If the 
proceedings were o6IlaBiT|^ they oonstitate an 
nnjost preference— ife Momer, S.G., 1860. 
Negligence and complete passiveness on the 
part of the debtor indicate collusion. The 
first meeting of crediton was held on 90th 
August The bill became due on 22nd Aognst 
At that time the insolvent says (18th Octo- 
ber) Weston threatened to sue, bat waited to 
see what the other creditors would da 
He knew Weston was piepared to enforce 
payment^ bat he was quite silent. His soli* 
dtor did not hear of it till after the writ was 
issued. The ob]>ct Weston had in waiting 
was to asoertai" Uiemind of the creditors; 
yet insolvent k ut back from them this im- 
portant matter. He nut in no defence to the 
action, and he asked tor no delav. Execution 
was levied on the morning of 13tn September, 
and he was made aware of it hr the officer : 
but in the afternoon he denied to Hammond 
and his solicitor that he knew Weston had 
levied, and said he did not think he would 
hurt him. There seems to have been an en- 
deavour to keep creditors quiet till Wes- 
ton had proceeded to nle. Had he 
been desirous, as he oaAi, of giving fair plur 
to all of them, he was bound then to file his 
schedule— JRb p. OMame, 25 L. J. Bk. 00. 
It certainly was possibla for him to do it 
Winsor had partly prepared it Materials 
were at hand, from the statements Sawerby 
drew up. But he declined, on the ground of 
impossibility. Some of the creditors knew of 
the writ but none of the execution. Their 
knowledge did not enable them to interfere 
or alter the character of the insolvent's 
mute and unconcerned behaviour. The 
settling accounts with Day, and the receipt 
of hii acceptance for £25. was not in anv 
sense a preference. If insolvent had 
refused to settle, the assignee might have 
sued Day and recovered Uie amount he owed 
the estate. But the settlement placed Day in 
no better position than other creditors, be- 
cause insolvent owed him nearly an equal 
sum. I cannot presume the books to be in- 
correct wi&out proof. This was only stating 
an account in which the balance was in 
favour of the insolvent It had been their 
practice for years, and took place on this 
occasion at the request of Day, so long before 
sequestration as the 14th August The same 
remark applies to the settlements witli 
Curtis and Fawcett If there was evidence 
to show that insolvent owed them nothing; 
or much less than they owed him, then hu 
releasing them from their liabilities might be 
an offence, but not a fraudulent or unjust 
preference. The pairment to Cameron on 
20th August was unfur and within the sec- 
tion. Insolvent voluntarily came to tiie 
creditor before the acceptance be held was 
due, and took it up bv a bill of a customer. 
That was met when due, for Cameron is not 
a creditor. Whether the insolvent at this 
time thought his entan^ements certain to 
end in sequestration is immaterial, for 
contemplation of insolvenqr ia no in* 
^redient in an unjust preference; and 
It has been held that a payment, ori^* 
nating from a debtor with intent to put one 
creditor in a better position than othen; 



thoo^ ho mav consider bankruptcy possible 
only. Is a fraudident preference. In the fifth 
objection, creditors complain that, when re- 
quested, insolvent refnaed to file a supple- 
mentary schedule. Twice, personallv, or by 
his solictor, the assignee required the insol- 
vent to file such a schedule. The rules having 
been made by virtue of the 8th section 
become part of the act To dinegard them 
is not to comply with theprovirions of the 
act The insolvent filed two acoounta 
of moneys received and expended, but 
not the schedule of the 17th rule. 
I need not decide whether this h a fatal error* 
demanding, under all circumstances, the re- 
fusal of a certificate. I must say, however, 
that insolvent has not comidiBd with the 
rule, and there is nothing before me to show 
his inability. As to his books, they appear to 
me to have been fairly kepti and I cannot 
pronounce the entries, &c., to be altogether^ 
unreasonable. The last charge, of recUes« trad- 
ing, is a corollary from all the preceding facts. 
Not solvent for years is his own admissioiiy 
confirmed by the testimony of more than one 
witness. Toe principle upon which the Court 
of Bankruptcy would act is laid down in Jbr 
parU Domford, 20 L. J., Bk. 7 ;—" It is not 
too much to say that when a man has for 
two or three years before his bankruptcy con- 
tinued to trade, not only with no excess of 
assets above his debts, but with a consider- 
able deficiency, he must^ in applying for hia 
certificate, explain that circumstance^ and 
show some justifiable authority or fair 
excuse for his conduct— at least if there 
has been any creditor who has suffered 
by it" This insolvent has not attempted 
such a justification for himsell A flicker- 
ing hope that he would not be forced 
to file a schedule is but a bad apology for tho 
course he has pursued. It cannot be said 
with truth that no creditor has suffered by it 
The debts from which he now asks to be dis- 
chsjsed are over £3,00(^ of which £800 is 
due for other things than stock. His defence 
has been but the assertion of the maxim. 
Volenti mm JU wawria. He rei>lies, the op* 
posing creditors knew my position. They 
had reason to suspect and did suspect ny 
solvency. They ought not to have gone on 
dealing with me, or told me to carry on 
business, after my great embarrassment 
was made known. They have brought 
their losses on themselves. Even if this were 
true of the opposing creditors, it would be no 
sufficient answer to the objections raised to 
the certificate. The case does not lie be- 
tween him aTtd the oppoeins creditors only. 
If anv creditor has suffered, a valid excuso 
must M given, and opposing creditors mi^ 
point to conduct which does not touch their 
individual and immediate interests, because 
the insolvent demands a diBchaige on the 
ground that he is not guilty of any breach of 
the act Now the evidence shows that his 
graver offences were committed before the 
first meeting was held, and until then their— 
the opposing creditors — certainly neither 
knew nor permitted any of his proceedings. 
The maid Jide sale to Poulton— the unjust 
preferences to Weston and Cameron—the ap- 
propriation of moneys to pay Winsor and 
Powell— the refusal to file a supplementary 
schedule— Uie rash and improvident mode in 
which he pursued his trade, in the midst of 
increasing debt and difficulty— were none of 
them sanctioned by the opposing crediton^ 
and each furnishes a reason why, in mf 
opinion, this certificate ought to be refused. 
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COMMON LAW. 

BANCO. 

(BefoTft their Honoan the Chief JiuCfM Sir 
W. F. Stawell. Mr. Jostioe Bany. and Mr. 
JoBtice Williams.) 

Saturday, May 14. 

BBIANT T. EDBICK. 

MSeehnent^Wm-Express O^ftSuhsequent 
Inconsistent OUmse, 

Rule nisi to enter a yerdict for plaintiif. 

Mr. Higinbotham, Mr. Lawea, and Mr. 
Spenaley moved the rule absolnte: Mr. 
Banter. Mr. Fellows, and Mr. Wrixon showed 

This was an action of ejectment by plaintiff 
in right of his wife, in which a Yerdict was 
letaroed for defendant by direction of Mr. 
Justice Williams. Wm. Bourne, father of 
Mrs. Briant» made his will in 1846, leaying 
his property at Portland to his wife, and after 



k«r death to hii daughter. Mr. S. G. Henty 
f(MkA aoothergentleman were nominated trus- 
tees. Mrs. Bourne died some years ago^ the 
daughter married Briant, and this action 
was brought to recoYer the Portland 
woMTty now oocupM by the defendants. 
i)mndantB contended that under the wul the 
legal estate was vested in trustees, and they 
weie the proper parties to sue. The mother 
of the female plaintifr died before she attained 
the age of 21 or married, and therefore the 
powers of both trustees Game into force. It 
was urged that it was quite sufficient to con- 
ititttte trustees under a will to show that there 
was an appaient intention to constitute 
them : 1 Jarman on Wills, 316 ; OUmon v. 
MonJl}ort, 1 Ve^^senr., 485 ; Treniv. Bm^^ 
10 Yes.. 4H 7 East, 96 ; Price v. Kor^ 1 



, 85 ; 2 Jarman on WUls, 567 ; BM v. 

Bariis,4:U.9ndC..2M. Pljtotiffs, if de^ 
leatedln the wttl, however, relied on the|^ 
that Bourne was in po s s essi on in lew, 
and the jury found that he was in posse^ 
don. The aefendanti, however, contended 
that on the judge's notes of evidence 
it merely appeared that Bourne wasoiOv in 
posMssion as a tenant. For the plaintiffs it 
was contended that there was evidence that 
Bourne was in possession when he died. Mid 
the plaintiffs were not stopped from relying 
OB that by attempting to deduce title in 
anotherway. Bouzne having died when pos- 
sessed of the property there was fmmdfaeie 
evidence of his seisin in fee, and his daughter 
being his heiress she was entitled to succeed. 
Asher V. WhUiockiL.V^f IQ. B. L It was alio 
urged that the willdid not give to the trustees 
the legal estate. The case was argued Decem- 
ber 9, 1869, and judgment was now given. 

The CmBV JcanoB said,— This is a rule 
nisi to enter a judgment for the plain- 
tiffs pursuant to leave reserved on the ground 
that the land claimed passed by the will of 
William Bourne to the plaintiff. Anne Briant. 
and not to Stephen Geor^ Henty and Wil- 
liam Cleghom Strachan, as trustees thereof. 
The testetor hj his will gave and bequeathed 
to his wife all his household goods and f arui< 
turo, plate, linen, china, glass, books, prinu 
and pictures for her absolute use and benefit. 
He cnarged all his personal estote and effects 
(with the exception of the household goods 
and chattels so be<iueathed to his wife) with 
the payment of his just debts, funeral and 
testementary expenses, and directed that they 
be paid and discharged by hi8 executors there- 
insltor appointed. He gave, devlied, and 
bequeathed his dwelling-house and land, and 
all and every other his real eetete and al(«o his 
personal estate and effecu to his wife for life, 
and after her death the real and pvraonal 
estate and accumulations unto and to 
the use of his daughter Anne Bourne, and 
the heirs of her body ; and if his daughter 
should happen to die without having con- 
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tracted marriafe, or if. bavins tiirFived, 
ahoald not leave any child or children her 
■arnTinc, then he gave, devised, and be- 
qneathea the said real and personal estate, 
with all its aecamnlations, unto bis brother 
for life, with remainder to the son of bis bro- 
ther in fee. And he declared his will and 
mind to be, and thereby earnestly reouested, 
if his wife shonld happen to die before his 
daughter attained the age of 21 years, or 
have become married, that Henty and 
Strachan wonld act and take upon them- 
selves the power of trustees of the same real 
and personal estate for and on the part and 
behau of his dangbter and her heirs, and 
directed that each trustees, and the survivor, 
his ezecntors, administrators, and assigns, 
should have the usual ordinary powers of 
trustees in such cases. Then followed a 
trustees' receipt clause, and a clause em- 
powering trustees to retain the amount 
of expenses incurred, and the testator ap- 
pointed his wife and Hentv and Strachan 
ezeentriz and executors of his will. For 
the plaintiff it was contended that by the 
will the legal estate in this land passed to the 
testator's wife for life, with remainder to his 
dangbter in fee-tail : and for the defendants 
that it passed to the persons described as 
trustees, who held it for the benefit of the 
wife and dauchter ; the clause respecting 
trustees impliealy revoking, it was said, as 
regards the legal estate, the previous express 
devise to wife with remainder to the daughter, 
who by this revocation took merely equitable 
interests. The rule, no doubt, is clear that 
where there are two clauses in a will incon- 
sistent one with the other, the later, as best 
describing the last intention of the testator, is 
to be deemed a revocation of the prior ; but 
the terms of both clauses must, to justify 
such an interpretation, be e<iual1y distinct 
respecting the particular devise or bequest ; 
for a clause absolute and express in its 
terms is not to be impliedly revoked by 
one of doubtful meaning. The case of 
Kerr «. Barane»$ CUnkm, L. R., S Eq., 
462, to which we were referred since the argu- 
ment seems an authority for this proposition. 
If the present will stopped at the devise to 
the daughter in fee-taiC whatever doubt may 
arise as to the personal property there 
could be none as regards the real estate. The 
devise is express the inconvenience sug- 
gested as Ukely to result in the event of the 
tenant for life dying during the life of the 
tenant in tail cannot alter the meanincof 
plain and unequivocal words. Besides, that 
inconvenience might be readily obviated bv 
a court of etndtf appointing a guardian and 
receiver, ana authorising the receiver to 
maintain the necessary actions. As regards 
Uw subsequent danse^ it is extremely doubt- 
ful, to tay the least, whether the legid estate 

in any land passed to the trustees— there are 
no words of devise, or of auvthing eqid- 
valent thereto ; the terms used are of re- 
guest that the persons mentioned would, 
in a certain event act as trustees. It need 
not beV decided whether a devise ought 
from such words to be implied in order to 
prevent an intestacy. Taken by themselves 
it is diiBcult to discover any expressions 
which amount to either an express or im- 
plied deviw. It was urged that, the charge of 
debts justified the Court in implying a d«tviseu 
but we cannot so regard it ; unless the legal 
estate passed to the trustees b^ this suImo- 
quent clause, which ia the quesuon at issuer 
tbe charge of debts on personalty and a direc- 



tion to the executors to pay them do not per 
m justify such a presumption. The great dif- 
ficulty in adopting the construction contended 
for by the plaintiffs consists in its almost no* 
cessarily following that all the subsequent 
portion of the will relating to trustees 
must be practically treated as surplasa»% 
for the same construction which forbids the 
holding that portion as a devise of the 
realty also precludes its being deemed 
a bequest of the personalty. The trusteeship 
cannot consistently be limited to personalty, 
and not extend to real eutate. This por^ 
tion of the will is thuii rendered 
of little or no effect, and the construc- 
tion contended for by the defendants would 
no doubt make the whole will possess 
some operation, but we mu8t not infringe 
the known rules of interpretation, and un- 
duly strain the subsequent part of a will so 
as to give it a meaning which the words do 
not fairly bear, in order to revoke a prior 
clause expressed in plain and unequivocal 
terms. We think this clause does not admit 
of the interpretation for which the defen- 
dants contend, and that the verdict must be 
entered for the plaintiffs ; damages, Is. 
The rule will be absolute. 

Attorneys :^Baynes ; Vaughan. Mouleand 
Seddon. ^ 

EQUITY APPEALS. 
Saturday, May 14. 

(Before their Honours Sir W. F. Stawell, 
C.J.. Mr. Justice Barry, and Mr. Justice 
WtUiams.) 

THI M AYOE OP BALLARAT V. TRf BDNOARSB 
DISTRICT ROAD BOARD. 

Local Oovtmment Act. Ko. 176. Sects. 2^3 
and 72a— *' Buildings** — **/)aiii"— TVes- 
pcusera— Wr^mgdoera^Contractor—Agent, 

Mr. J. W. Stephen, Mr. Holroyd, and Mr. 
Webb for the plaintiffs ; Mr. Bunny and Mr. 
Fellows for the road board ; Mr. Lawes for 
Bentley ; Mr. Worthington fdr the Attorney- 
General 

The bill was filed by the mayors and coun- 
cillors of Ballarat and Ballarat East, forming 
the water commission for the supply of Bid- 
laratwith water, to restrain the Bungaree 
Road Board and a contractor named Bentley 
from quanving on one of their reserves. Mr. 
Justice Molesworth dihrnissed the bill on the 
ground that, under section 296, Ac., of the 
Local Government Act, No. 176, the board 
were authorised to enter upon the land for 
the purpose of obtaining stone to repair a 
road, and from this decision the plaintiffs ap- 
pealed. 

See A J. R. 33. 

Besides the cases there cited, the following 
authorities were referred to: — Qoldamid v. 
Tuftbridge WtlU Commiarioners, 1 L.R., Eq. 
161 : Wifliamfi v. Morland, 2 B & C 910 ; iSemple 
9. Jjtmdon Railway Co., 1 Rail wav Cases 480. 

An argumect was rIso urg*.**! by Mr. Wor- 
thington, the Attorney-General, supporting 
the plaintiff's case, that by st'ot. 7 of tne Land 
Act, land pennanently reserved cannot be 
alienated. Kemoving materials from aquarry 
is an alienation, not only of the substance of 
the land, but, pro tanto, of the real estate, 
Bainbridge on Mines, 251; Wood v. Leadbifter, 
13. M & W, S»8, Wharton's Law Lexicon. Title 
Heriditaments. The effect is the same, whettier 
the right is actually given by the owner or 
token Dy the compulsory powere of the Local 
GoTemment Act The latter part of sect 



98 



80 



ATT8TBALIAN JURIST 



286 of 176^ contemplfitefl an agreement made 
between parties capable'<tf contracting ; and 
if the parties differ, the justices may give com- 
pensation ; but the Grown waK, b^ the Land 
Act, incapable of contracting ur itifiering, so 
that section 235 conld not n;fer to it. All the 
section!*, from 233 to 2H7, are coupled together 
by < xpressions used in 238 : in all *' omier" 
and *'uccupii>r'* are used in the same accepta- 
tion and in 2:^8 thf.v clearly refer to an owner 
capable of contracting. 

The Chief Justice. —The present appel- 
lants filed a bill, by which tliey sought to ob- 
tidn a perpetual injunction from the Court to 
restrain the defendants, the Bungaree Road 
Board and Bentley, from quarrying or re- 
moving stone wiibin the limits of certain 
land permanently reserved for tliti purpose ot 
supplying BalUiat with water. Tbe bill was 
dismissed, and tbe plainritt's appt-aled. In 
hmine^ the re^pcaidtntn contend that the suit 
cannot be mainttiutrd at all. That objr-ction 
was taken by demurrer, and again at the 
hearing, and it is now brougbt before 
us for tbe third time. On )x>th tbe 
former occasions the Court overiuled the 
demurrer, and held that, so far as the case 
made by the bill was concerned, the suit 
could be maintained. We fully concur in 
that view. We think that the proper an- 
swer has been given to this objection, that 
?laintiffs may bring a suit of this kind, 
ounded merely on possession, and treating 
the defendants as wrongdoers. Admitting, 
for the purposes of argument only, that the 
defendants are wrongdoers, they cannot cidl 
upon the plaintiffs to prove their title fur- 
ther than to show their possession, and that 
we think thev have done, till they (the 
defendants) show that they are something 
beyond mere wrongdoers. If it had 
been shown that it was perfectly iro- 

E>ssible for the two corporations of 
allarat and Ballarat East, according to 
legislation on the subject, to unite for sucb a 
purpose as holding this reserve to supply 
Ballarat with water, the defendants might 
have sustained their objection. But no such 
case has been shown, nor do we think it could 
have been. If the necessarv consent from 
the Crown or the Board of Land and Works 
has been obtained, these bodies may unite 
for such a purpose ; the plaintiffs are not 
obliged as yet to prove whether this con- 
sent has been obtained. We think, there- 
fore, that as they may have united, possession 
is sufficient evidence of title as against the 
defendants treating them as wrongdoers. 
Reff rence has been made to the case of The 
Diikecf NewcfTjttfe v. dark, 8 Taunt, 602, but 
on examination it will be found that the 
facts of that case are not analogous 
to those of the present. There then re- 
mains the quesi'on—and it is one of some 
difficalty— whether Bentley and the Bun- 
garee Road Board are justified in the acts 
tb' y committed. They profess to act under 
lie statute No. 176, section 235. Bentley is 
a contractor tpedally authorised by the 
board to enter upon the land for the 
purpose of removing stone. The section to 
which I have al!uded, 235, empowers the 
board to "enter upon and search for, dig, 
raise, gather, take and carry away on and 
from any land not being such land as is 
exempted by the last two sections, subject to 
certain exceptions contained in the section 
itself, any materials necessary for making or 
repairing any road or bridge. " I shall refer to 
tbe section itself afterwards. Here it is only ne- 



oessary to consider that section 235 gives power 
to the board to enter upon any land and re- 
move materials necessary for the formation of 
roads. Now, it is contended that these words 
'* ari^ land" necessarily comprise Crown land ; 
and it is urged in answer that that is not so, 
or, if it is, the Crown is not bound. We cannot 
concur in that view ; for if the words **any 
land" necessarily comprise Crown lands, we 
think the Crown is bound. The Crown holds 
tbe wa<ite lands for the public benefit. It is 
not a trustee, for it cannot be one ; but, 
practicalhr, those lands are held by the 
Crown for the public benefit The act 
176 is passed for the benefit of the pub- 
lic, the Royal preroaative is not in any 
way interfered with by it, and in giving 
powers conferred for the benefit of the public 
the Crown is as much bound as any subject. 
Therefore, the question is narrowed to this, 
do these words in this section necessarily 
comprise Crown lands ? Apparently they are 
large enough to do so. '*Any lands" may 
mean waste land as well as private land. But 
the control formerly exercised by the Crown 
over such land is now transferred to the 
Board of Land and Works, and that body is 
strictly tied by the provisions of the acts 
relating to the sale or disposal of Crown 
lands, and oat of those provisions they can- 
not travel ; if they do, they act without any 
authority whatever. Provision is made for 
the disposal or sale by auction of land, for 
and being permanently reserved for public 
purposes, and also for enabling the board to 
issue licences for removing matexial of the 
kind referrtd to in this suit, for various 
purposeri ; but there is no power in the act 
to enable the Board of Jiand and Works or 
the Crown to assent to such an arrangement 
as is referred to in section 235 of the act 176. 
The right to grant licences to remove 
materials is a very different thing from 
allowing the road board to enter upon any 
lands of tiie Crown and remove materials to 
such an extent as actually to damage the soil. 
There is no limit to which the principle mi^t 
not bf extended. Compensation for injuries 
may be awarded by two justices; but no 
power is given to enable the Crown, as holder 
of the waste lands of the country, to receive 
the compennation. Nor is there any exemp- 
tion of reserves ; and if the words *'anv lands" 
include Crown lands, we can dibcover 
nothing to prevent the entry upon re- 
serves and the setting of the reser- 
vations completely at defiance. It is 
suggested that the Crown may have some 
means of stopping such acts. But how, and 
by what means ? Reserves are not exempted 
by the section, and on what groiind could 
the Crown appeal to anv Court, and ask to be 
exempted? They would be answered that 
they are bound by the statute, and the 
Court is bound toa Therefore the Crown, or 
the Board of Land and Works as represent- 
ing the Crown, are reduced to this, that by 
this section they are rendered completely 
helpless as regards these reserves. But in 
another part of the act the Legislature em- 
ploys the word "land" in declarmg what pro- 
perty shall be liable to be rated, and then goes 
on to exempt "Crown land" from rates, show- 
ing that by the term "land" they intended 
to include Crown land. We are therefore 

Elaoed in this difficulty : that, on the one 
and, we are invited so to interpret the words 
" any land " as to render tbe section 235 to 
amount to a repeal by implication of the 
statute relating to the disposal and manage- 
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meDtof waste lands of the Crown-— pladog 
the Crown in a position, as regards those 
lands, never contemplated— perfectly help- 
less, and eompelled to act in opposition to 
the. obvious spirit of the enactment; re- 
serves would be completely set at non^ht, and 
there would be no means of restraining per- 
sons from using them for other purposes than 
those for which they were reserved ; and, 
on the other hand, we are asked to attach a 
meaning to the term "land.** in sec 235, dif- 
ferent to that attached to it in other sections. 
The role of construction should not be lightly 
set aside ; but we think that this act, though 
one in form, yet contains several in substance. 
It embodies several distinct measures— one re- 
lates to the imposition of taxes by the various 
shires and road boards, another portion re- 
lates to the formation of roads, for the pur- 
poses of which formation the boards are 
authorised to enter upon lands. ^ The two 
objects are quite distinct, and without vio- 
lating any rule we may read "land" in one 
subdivision as including Crown land, and in 
the other subdivision as not including Crown 
land. The difficulty of doing so presses us ; 
but one course is attended with less objection 
than theother. Wethink, therefore, that "anv 
land*' in sec. 235 does not mean Crown land. 
All the exemptions specified point to ex- 
emptions for private rather than for public 
purposes. The defendants are wrongdoers— 
they entered on the reserve without any 
right under the act; the plaintiffs are 
therefore entitled to a decree ; and as far as 
the defendants (the road board) are .con- 
cerned, the appeal wUl be allowed. It will be 
obvious that we have expressed no opinion 
on the construction of the subsequent 
portion of sec 235. Many of the points 
raised are entitled to srave consideration, 
and .are deserving of the attention of the 
authorities, so that the meaning of the Le- 
gislature may be put beyond doubt As re- 
gards the defendant Bentley, it was urged on 
his behalf that he was not a necessary partv 
to the suit, and that the bill as to him should 
be dismissed. Bentley entered upon the 
land as a person authorised hjf the board, and 
we see no sound distinction between a 
person authorised and an agent It is not 
as a contractor that he is authorised to 
enter, but it is because he is a contractor 
that he is authorised; and as he is au- 
thorised, he is as much bound by a decree 
of the Court as an agent of the board would 
be. If Bentley did not enter as authoiiMd bf 
the board, but merely as a contractor, the 
decree should have been against him. for he 
was dearly a wrongdoer. But if he waa 
authorised l^ the bom he was their agents 
and it was unnecessary to make him a l^artv, 
and the bill against him should be dismissed. 
Theappeal will be allowed as regards the de- 
fendants, the road board ; decree for perpetual 
injunction restraining the road boiurd, their 
servants, and agents, from ouarrying on the 
reserve, or any part therein ; the appeal as 
regards the defendant Bentley to be dismissed 
with costs ; the costsof the Attorney-General to 
be paid by the plaintiffs, and the coats of the 
plamtiffs, indudins those paid to the At- 
torney-General, to Be paid bgr the Bungaree 
Road Board ; the bauuioe of Uie deposit if 
any, after deducting the taxed costs of 
Bentley, to be returned. 

Mr. JuBTioa Babbt.— Much of the aign* 
ments addressed to us were wholly beside the 
question. A great distinction was attempted 
to be drawii in the argument between a 



suit in equity and an action ot tree- 
pass at law. But I cannot concur in the 
reasoning. I know of no greater lati- 
tude in any action at law or suit in 
equity than is permitted by the two 
pleas— not guilty, and not possessed, in an 
action of trespass. The plea of not possessed 
is. however, answered if the plaintiflf provee 
actual possession, and unless a superior title 
is Mhown by the defendant he must be content 
with the actual possession proved by the 
plaintiff. I have no doubt of the possession 
In this case. It would be veiir extravagant 
to suppose that two bodies politic and oorpc^ 
rate, who are by their act of incorporation. 
No. 184, section 268. expressly permitted to 
co-operate for such purposes as are stated in 
this Dill— that these two councils, whoi with 
the consent of the Crown, have entered upon 
a place temporarily reserved, and built dains. 
and put up enclosures, and planted treea, 
and expended altogether £140,000, are 
not in possession of that reserve. The 
absolute personal residence of a man every 
day on the spot is not necessary. The possea- 
sion ia served by building the dam, erecting 
the enclosure. It is said, however, that 
sec 235 of 176 justified the road board in 
giving aathori^ to the contractor to enter te 
the purposes cuf <|uair|ing ; that the word 
land in that section indaaes Crown land, 
aiid, therefore, this Crown land. I do not 
think theve is any violation whatever of the 
rule of construing acts of Parliament if two 
are adopted with reference to the constmo- 
tion of sec 235. I read the danse firstly aa 
expressing limitations additional to those 
mentioned in sec '233^ and in which I 
think the term land applies to land sold by 
the Crown. But if that be too limited 
a construction, I read sec 235 thus:— 
"It shall be Uwful for the boar4. 
&c, to enter on and search for, di^ 
raise gather, take and cany awaj <m ana 
from any land, not being such land as is 
excepted by the last two preceding sections," 
or If would add) by any other act or acts of 
Parliament I would interpolate these wordsb 
because it is hardlv to be supposed that the 
Legislature would be forgetful of the Land 
Act of 1862, by the 5th to 9th sections of 
which indusive power is expresdy given to 
reaerve land from sale This power was re- 
enacted last session^bythe actNo. 360— in 
addition to which in the last-mentioned act 
are incorporated powers of reservation from 
mining. I, therefore, read this section 236 
as induding the exception I have alluded ta 
not expressly but oy implication. And 
this land comes under the exception of 
land reserved, and therefore secure from 
invasion bf trespassers. It is no ari^- 
ment to say that where roads are earned 
through Crown lands the^ cannot be made 
in consequence of the difficulty of getting 
materials from the adjacent Isiid. For l^ 
sect 50 of the Land Act in operation at the 
time this dispute occurred, power is given to 
the Governor to grant leases of Crown lands 
not exceeding tl»ee acres for the purpose of 
removing stone and earth ; and as a matter 
of course anv contractor engaged in making 
a road through any part of the country where 
land is not sold may obtain material for 
suchpurpoee^ 

Appeal allowed. 

Solicitors :~For plaintiff, Farmer, for Cuth 
bert; for the Road Board and Bentley, Ran 
dall, Mitchell and Doward; for the Attorney 
Gene al, Gumer. 
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yolmUarv Setaemtnt—Crtdilon' Dted of 
Tnut-Sight of TrmUa to ut aiidt 04 



MolMWOTtbi 

Mr. Fellom, Mr. Holrojd, and Mr. Webb, 
foi tlie pUintiff (app«llut} ; Mr. J. W. Ste- 
phen uid Mr. iMwn, foi the lenpoadent. 

ThebiUwM filed bj— ' - ■•-' 



1* of a deed of 

_ -, -_- aei Cattach, a 

publican, for the benefit of hi* crtditon, to 
•et aiide Tolnntarr poat-nnpdal aettlentnt* 
■ladebjCattach. The setUementiweni made 
br Cattach in Jnlj. 1868. about tiz monthi 
befoie the deed of auignment, and were 
alleted to be made witb intent to defeat and 
deUtr hi* cieditoii, and left him withont 
meani to par his debt*. Mr. JiutiM Moles- 
worth held that tnuteci under a deed of *■- 



From tbw dediion plaintill appealed. 

S«tJfolaofCaM>l2. 

The fiullowing caaes were cited during the 
e, 607, 
SBeav, 

Uoodt, 

ntt in 
i. 6 De 

ISm'L. 
L. R.7. 
randtii 

Dot d. 
90. 4. C. 

.„, .. -, -, -ST, 318, 

S17 : TooMtnd v. Walaeotl. 2 Beav. 3U ; 
HUM V. KanAfyfAuKn, 18 Jar. 344 i A C. 
Au-lonv. FanhttHMtn, II Uare.iafi; Simp- 
aoM V, WiUiam»oii, Vie. Law Timei, 167; 
JfeaU V. IhJte of Mca-lboroui/h, 8 Mjr. and Cr.. 
«n ; Smith V. Haxtt, 10 Hare, 30 ; Qo^rt)/ v. 
Tacitr. SS L. J. Chan,, £59; If aft* v. Eyde, 
2 Ph. 406 ; BUitkinKp v. BUniinKp, 1 De O. 
McN. k(i.405. 

The cave wai arRaed September, 18C9, and 
the jodmnent of the Conrt waa now glTen bj 

The Chup Justici.— The two appellant* 
are the tmiteea nnder a crediton' deed. 
The three reipoudeati are the iioitcea 
nndei Mttlementi of landi made br the 
debtor, the debtor himielf, aiid hii wife. 
The init wa* inititnted to set aside tbeie 
•ettlementa aa Toid br the 13 Eliz., cap. 
6. Proof suffluieiit to biinE tbem within the 
•tatnte wu given, bnt the >mt wm diimiaeed 
on the ETOUnd tbat it could not be main- 
tained by mere trustee* under a creditor*' 
deed. Against tbat deciiion the present appeal 
in brounht In addition to thii Gionnd it waa 



these lands been ezi;cuted, and the execution 
not dispated, but the statute nnder which it 
derives its special efficacy requires that there 
ihoold be a oonvejance of all the debtor's 
proper^, real and personal, and enacts that, 
when execDted as this ba* been, the properly 
of the debtor passes to the trustees, and they 
may sue for it in their own names. We can- 
not therefore regard these abjectlonn aa 
tenablf. The sole question is tbat &rU men- 
tioned — Are the trustees Ibe proper parties as 
plaintiffs? A creditor, before he can main- 
tain a suit like thn present, must Grst have 
not only obtained judgment, bnt also issued 
ejcecution. The necessity tor issuing execu- 
tion is not to prove that be has been 
actually delated or defeated by the deed 
eonght to be set aside, for then a 
return to that execntioti would be required, 
bnt simply to complete hi* title. He aslts the 
assislance of a court of equity to aid his rigbli 
at law, and to entitle him to that assistance 
he must first perfect his title at law. Execu- 
tion must therefore have been issued. J/tale 
V. Dutt of Marlborough, 3 My. and C, 407. 
The title of the present plainuffa as tmsteet 
is, however, complete ; the whole of the 
debtor's Teal and penonal estate baa been 
conveyed to them. If tlie eetUenenta an 
void l^ the statute the land* therein eon- 
prised arealready vested In the trastees ; as 
they are entitled to all the aseets, are irustee* 
for all the creditors, and bound to distribute 
those assets Tateably amongst alL it ia their 
duty to recover au^ ouuiandfng. Tbev are not 
emuRaesed in brmpiug tbia suit iu the taoie 
way as the settlor himself miabt be in midn- 
taining a sfanilar proceeding, for the circum- 
stance that he could notbe perm ilted directly 
tolmpnanblaowndeed does not piedude tliem 
from setting that deed aside ; in tbat scuse 
vhevtakemorethanhehad, Tbey may recover 
bacE money paid by the debtor, wbicti he 
could not recover— money, forexample, so paid 
by him as to constitute a fraudulent pre- 
ference. They recover it because it was paid 
in a manner declated by law to be void, and 
by parity of rea<oning they may also rrcorer 
lands ccinveyed by deeds whicQ are by Uw de- 
clared to be void. There is no act or pro- 
ceeding Inwbich they conld make their title 
better. Tbey are seeking to enforce that 
title, and by it. such as it now is, they must 
stand or fall The creditors' deed, aud the 
statute under wbicb it was eiecnied, prove 
that title ; the indebledneas of the settlor 
shows the invalidirr of the tettleiDent, and 
tbeir right to the land settled as part en the 
trust estate ought tbos to be complete, for 
tbey, as trustees, and creditors for whom they 
are trustees, have been delayed by the settle- 
ment. We need not decide whether to a suit 
liKe the present, if brought by one of the 
creditor* who recovered judgment and issued 
execution, the present qtpellants, as t™>>»" 
would not be neoesiary partietjjMt ai 



it to have been sucoesmd, the tri 



as required bf the Insolvency Statute, No. the groun< 
273 soc. 116; besides, according to the agree- "•'■ --'■- 
ment upon which the creditors' deed wa* 
execated, these settlement* were mentioned, 
and the laud* compriaed in them were not to 
be included in the deed. Tbe decision in the 
case of tn re CurU tuffidently answers the 
first of these latter objections^ and as regard* 
the other, even assuming tbe contract or ud- 
dentauding to have been as alleged by the 



either tbe lands or their preceeda. Tbe deed* 
once set aside, other crediton mar come in, 
and Oie trustees, as the petaons in whom all 
the assets are vested— not the creditor— ought 
to be permitted to receive this paiticnlai- por- 
tiOD of them if they are to administer the 
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selve* maintain the suit Atslgneea In bank* 
Tuptcy and Insolvency am aUowed to tring 
such (uits a* this for the veiTaBBie rsiasoa 
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thftt a creditor, though be has 
ment and ittiied ezecation, k not pemitiBd 
tome. The one is chaised with the admini- 
stration of the estate, and the other is not; 
and the same estate cannot be adTantagHNis^ 
administered by two or more different iiersons 
exercising different rights— /Movies w. tfineflL 
28 Bear. 321 ; S.C., J W. R., 45^ serms 
decisive on the point As regards thb 
question of administration of the estate^ there 
is no sonnd distinction between insolvency 
under the local statute, and deeds of as- 
signment in trust for creditors. Both modes 
otdistribution are not only recognised but 
provided for b7 Uw, of the two assianment 
oeing perhaps the more highly favoured. The 
necessil7 for a contract between the parties 
to initiate the one and not the other, scarcely 
affects the subseuuent administration of the 
estate itself. Trustees under the one are 




complete as that of the other. Neither can 
be said to recover by means of a quasi execu- 
tion, nor is their title in any way dependent 
thereon. The expression, though used in ar- 
gument and referred to by text writers, has 
received no judicial sanction that we can dis- 
cover. Both assignees and trustees are 
charged wiUi the distribution of the assets 
amongst all the creditors, and are thus trus- 
tees for all The circumstance that creditors 
under the one are not, and under the other are, 
prevented by special enactment from bringing 
actions, does not determine the question ox 
whois to administer the esute. All the injuries 
likely to follow from a creditor administering 
part of the assets for his own benefit in the 
one case, would probably result from a similar 
course being pursued in the other. We think 
the Insolvency Statute compels us to sustain 
the appellants right to set tnese deeds aside, 
and that we should run counter to the letter 
as well as the si^irit of the enactment if we 
dismissed this suit ; but considering the mode 
in which the a8;reement for the creditors' deed 
was made, the impression that the lands were 
not to be conveyed, and the circumstance 
that the deed itself was not registered thus 
strengthening that impression, we think 
the trustees o! the settlement were not alto- 
gether without grounds for contesting the 
suit ; and we therefore give the plaintiffs no 
costs of that suit Appeal allowed with costs, 
Dedaie the settlements fraudulent and voidt 
and order the defeudants to deliver them up 
to be cancelled, and to execute the necessary 
conveyances for effectually vesting the UnQB 
therein comprised in the pUdntiffs as trusteea. 
Refer to the master to settle. Reserve leave 
to appb, if necessary. No costs of suit De- 
posit to be returned. 
Solicitors :— Farmer ; Philliiis. 

BBIVT y. J09B8. 

MqultabU Mortgaf/e—Ecidenoe of—Ca$(§^ 

This case was reiK>rted A.J. R., 2. From 
the decree then pronounced plaintiff ap- 
Ijealed. 

Mr. J. W. Stephen and Mr. Lawes for the 
plaintiff; Mr. Forster and Mr. Webb for the 
defendant. 

The following authorities were cited: — 
,Bh8mU v. JiusiieU, 1 Wh. and Tnd., 603. 22 
Vict.. No. 61, sect. 150 (Real Property Act) ; 
Pttvhrokt V, Friend, 1 John and Hem., 132; 
Coleby v. CoUby, Law 1^. 2, £q. 808 ; 8i}iUh 
V Kay, 7 U. L. 750 : Cfoodnum v. Boulton, 
Aryus, May 20, 1868, Fisher on Mortgages, 



678. 686, 964, 915-6; Seevor v. Ltiek, L. R., 4 
Eq. 686; Mottnt/ard v. Scott, Turn, and 
Rusfl.274: Hquirev, Campbell, 1 My. and Cr. 
450479, Sugden's Vendors and Purchasers, 
14th ed 196 ; Chilton v. Carrington, 16C.B. 95, 
Expre. MarUn, 4 Deac. and Chittv 457, 
Broom's Legal Maxims 577 ; Mayer v, laaaca. 
6 Mee. and W. 606 and 61:^ UeadLim's Prac- 
tice 1347 ; Owen v. Grijith, 1 Ves. Sen. 2S0. 

The Chiet Jubticb.— The suit in. this case 
was instituted to enforce two equitable mort- 
gages over land in Oipps Land. By the 
decree only one is aliowed, and no costs are 
given to the plaintiffa They contend that 
they had a right to the two mortgages and to 
costs ; or that at least the cosu should be 
apportioned, that the defendant's costs of 
that part in which he succeeded should be 
deducted from those in which he failed, and 
that the plaintiffs should be declared entitled 
to the Mlance. The plaintiffs conducted 
business as merchants in Tasmania, and 
they acted as agents of the father of the 
defendant, who is sued as his heir at law. 
The lather had an account at one 
boose, and he transferred it to the de- 
fendants, who advanced him money ~ as 
thcf ooBtend— «n a verbal arrangement 
that sceurity should be given over a pre- 
emptive section belonging to him. Two 
kttteis were produced relative to this agree 
ment, and the plaintiffs contend that they 
refvr to it iu such a way as to justify the 
Court in construing it as a lien for the past 
debt, as wel* as what it unquestionably is, a 
litrn on positive advances. The whole ques- 
tion resolves itself into the proper construc- 
tion to be put on these letters ; for although 
there may be a deposit of title deeds con- 
nected with some uevioaa verbal agreementb 
yet if the actosl terms of anangement 
between the parte aie reduced to 
writinc, the deposit of the deeds would 
not be in puisoance of the previous 
verbal agreemoit bat of the writing. 
It is impossible to treat what passed m 
this case as amounting to two deposits— 
that is, one in pnrsnanoe of the previous 
verbal agreement, and one in compliance 
with the ootemporaneous written documents. 
What then is the true eonstruction to be 
placed OB these letters ? They refer to the 
previous deposit, if there was oney merely by 
the word *' further ;** and as an inducement 
to make the advances sought^ the writer 
offers ** further "* security, implying that the 
plaintiff already had security from him. The 
judgment of the Court admits that the lien 
was given subject to any security the plaintiff 
had. What then was that security? Assuming 
that the word '* further" imphes theexist- 
ance of one security, what was it? The 
respondent's case has been fairhf put^ 
that the best mode of arriving at 
the true construction of a document is 
first to ascertain what was the relative i>osi- 
tton of the parties at the time of the writing; 
and to discover it we are invited to look at 
the verbal evidence. The principle on which 
these documents are construed is laid down 
by the Lord Chief Baron, in Wood v, PrieeU 
ner, L.R. 2, Exch. 66. Lord Chief Baron 
Kelly says:— *'I think this is clearlv « 
continuing guarantee. The question in these 
cases depends not merely on the words, but 
when the words are at aU ambiguous, re- 
quires a consideration of the circumstances 
to aid Uie construction. It is, therefore^ 
necessary to look at the existing state to. 
things, and looking to that to construe the 
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words in tnch a waj ai wa oonaider moitooB 
tistent with the intentioii of the partiei ; nol^ 
indeed, considering anj statement of either 
per^ M to what he meant bj the woida 
vseo, bat taking the words themselfes, to- 

Sther with the snrxonnding faeti» as 
e exponents of the meaning of both." 
We acted on that judgment in the case of the 
Colomal Bank v. CKerry, Th€ ArgjiM^ 2nd 
September, 1867, which was appealed 
from, bat oar view was sastained, and we 
most now consider it to be settled law. In 
the cases of the CaUmkd Bank v, Cherrif and 
Wood V, Priestner, the Terbsl evidence looked 
at was evidence of the facts and ciream«~ 
stances, and that evidence was considered to 
ascertain the relative positions of the parties. 
It is not admiMible to explain what the 
meaning of parties was in osing particular 
words, bat to enable the Court to stand pre- 
dsely in the position which the parties oc- 
cupied whffii the agreement was entered into^ 
using the words according to their proper 
meaning and construction. We have no 
doubt about the rule, and think it 
a wholesome one. Applying it to the pre- 
sent case, we do not feel at hbertf to look at 
the verbal evidence, because at the utmost 
it amounts only to a promise or an admiesion. 
We do not know from it what the relative 
position of the parties was. There is a general 
statement that a promise was made, but there 
Is no evidence the promise was carried out 
Although advances were made by theplaintiffs, 
it does not appear that thejr wereimade in 
consequence of the promise. We know 
nothing more of the circumstances than that 
an admission was made by the person whose 
heir at law the plaintiff is. We do not think 
we are at liberty, therefore, to use the 
evidence. It would be adopting that 
per80ii*s evidence as to what was meant by the 
words used. In Wood v, Kenatemerj the evi- 
dence admitted was the fact of indebted- 
ness between the parties. The parties 
had traded with each other, and a 
large sum was due from one to the 
oUier. In the Colonial Bank v. Cherry, 
the fact proved was the existence of a large 
overdraft and that both parties were aware of 
it, and that fact assisted us in arriving at a 
construction of the document at issue in that 
case. In the present instance, the evidence 
will not assist us. It does not go far enough. 
Looking, then, at the two letters per m, 
all they amount to is that there may have been 
— and indeed musthavebeen— furthersecurity. 
But what previous security was referred to by 
the expression "fiirther** we do not know. 
There is nothing to indicate what the security 
was. We quite concur with the view con- 
tended for by the plaintiff, that an acceptance 
is not a securitir as between the parties be- 
tween whom it is given. A creditor drawing 
on a debtor, and the debtor accepting the 
bill, is not security unless there is a name of a 
tliird party to the biU. There is then the other 
ground of appeal— namely, as to costs. 
Strictly speaking, it may have been that the 
costs should be apportioned in the manner 
contended for by the plaintiff. But there is 
no principle involved in the matter. The 
Court thought that the best wav was to ^ve 
no costs on either side, instead of apportioning 
them in the manner asked by the plaintiffs. 
Such an objection is not, in our opinion, a 
legitimate ground of appeal to this Court 
The appeal nas failed on the merits, and in 
dismissing it we do so with costs. 
Mr. Justice Barbt.— To borrow an expres- 



sion from the other side of the Court there 
appears in this case to be a drJlcU probatkk 
If we had such evidence as in the cases re- 
ferred to by the Chief Justice, it might 
bave been in the power of the Court 
to arrive at another conclusion. The word 
*' further " standing alone is clearly to show 
what it means. In consequence, the Court 
is not in a position to arrive at the relative 
positions of the parties at the time of the ad- 
vances, and we most rest on the correspond- 
ence alone. 
Appeal dismissed with costs. 

ioUdtors .^Sodfsliald and AUpoit ; Smale. 

MAOOBOT V. JfUJlUia. 

8ml for Accotints— Trustee agtunat Solktior 
employed on recoinmendaUon of Testator, 
This case is reported A, J, it.. 8. From the 

decree then pronounced, defendant appealed. 
Mr. J. W. Stephen, and Mr. Holroyd for the 

appellant; Mr. Bunny and Mr. Spensley for 

respondent. 
The' following cases were cited:— Taylor v. 

Haylin, 2 Br. 309-10 \ Dawson v, DamovL 1 At- 

kvusl: Story on Equitv 623; Matthews v, 

Wallwyn, 4 Ves. 118 ; Wodd v. WUson, 9 Beav. 

486 ; Buekeridge v. WhaUey, 88 L. J., Chan. 

649, 1 Daniel's Ch. Prac., &d ed. : CofiROM 9. 

MeUersK 2 McN. and O. 809 ; Makepeace v. 

Bogers, 18 W. R. 460: Franco v. Franco, 8 

Ves. 76 ; May v. Selkyj,^ Young and Coll. Ch. 

Ca. 225; MorOey v. FawceU, 11 Beav. 566; 

Wehster v. Power, L. R. % P. C. *" 



The Chief Jusnoa.— We so far agree with 
one of the grounds of appeal that we consider 
the case ought to be treated as one of prin- 
cipal and agent and we think that substan- 
tially it has been so treated hr the Judg- 
ment already pronounced. There ma^ 
be a professional as well as an ordi- 
nary agency— the professional, between so- 
licitor and client; the ordinary, between 
an employer and the person or agent ap- 
pointed, as in this case, to collect money. 
The account asked for here is one between 
principal and agent ; and, in taking that 
account we cannot see that the cestuique 
trust and the co-executor are necessary 
parties. The acting executor has filed a biU 
to collect a portion of the estate. The co- 
executor ia out of the colony, and the whole 
proceedings connected with the administra- 
tion of the estate are not to be suspended 
till he returns. The case is somewhat similar 
to Mukethy v. The WalhaUa Oompany, where 
we held that the absence of a mortgagee from 
the colonjr did not prevent the mortgagee main- 
taining his suit against a third person. We 
do not think that either Dr. Barry, the co- 
executor, or the beneficiaries under the will 
should be parties, for the simple reason that 
the suit is only for the purpose of collecting 
outstanding assets, with the view to their ad- 
ministration. Then arises the real question as 
to what the decree is, and whether there is any 
substantial reason for the appeaL It appears 
that James Biacobov— whose representative 
the defendant Mr. F. Macoboy, is— was em- 
ployed in the double capacity of manager of 
the estate, collecting rents, and also as pro- 
fessional adviser to the executor Phelan. Ac- 
counts were from time to time settled be- 
tween Phelan and James Macoboy. These 
accounts were both the general accounts 
as well as those for professional services- 
law costs. By some means which do not 
very distinctly appear, these bills were 
taxed in the lifetime of Mr. J. Macoboy, and 
the amounts were paid by Phelan, apparently 
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under the suppoaition that because they were 
taxed thef most be neoessarilj paid by him. 
The taxation was exparte, and there does not 
appear to have been any contest as to the 
amounts. In consequence, however, of the 
infancy of those interested under the will of 
which Phelan was an executor, these bills 
were directed to be taxed over again, and 
steps had been taken during the lifetime of 
James Macoboy to proceed with the taxation. 
These accounts may have been settlements so 
far as the general items are concerned, but 
as regards Uie law costs, they do not de- 
serve the name of settled accounts. The 
decree pronounced merely directs that the 
taxation begun during the lifetime of Mr. J. 
Macoboy should be continued, and at arm*8 
length. There is no principle involved in 
such a decree that violates the rule that 
settled accounts are not to be reopened. It 
seems to us t^at the decree that has been 
made is the« -ly one that could have been 
made. Froui the facts, which are rather 
obscura, we gather that the executor, although 
assenting to the first taxation, yet had sutii- 
cient grounds to have that taxation reviewed 
or reopened. That second taxation wm not 
gone on with, but there is no reason why the 
executor should not have it proceeded with 
as against the administrator as he would have 
had against the intestate. The objection that 
Uie former partner of Mr. J. Macoboy is a 
necessary party to the suit cannot be sus- 
tained. It has already received the pro^r 
answer. The money was received by the in- 
testate alone, and he has to account for it, 
less his own charges— the intestate having 
been his own paymaster. We think the ap- 
peal has failed, and must be dismissed with 
coati. 

Solicitors:— For appellant, Malleson, Ens- 
land, and Stewart; for respondent, W. 3. 
Woolcott. 

EQUITY. 
MoKDAT. Mat 16. 

nr THI WILL OF ANOllEW BUSSELL. 

WiU^Trust for Sale of Land and Purehaae of 

other Lam-'Pinoer io Inveat Perwnolty 

in Buiiding. 

On the 28th April, Mr. T. A'Beckett applied 
for the opinion ox the Court on a petition pre- 
sented by the tij^ptees and executors of the 
will of Alexander Russell, deceased. The 
petition was presented under section 61 of tho 
Statute of Trusts of 1864. and its object waa 
to obtain the sanction of the Court to a pro- 
posed investment of part of the personal 
estate in building under a power in the wUl 
to purchase real estate. The testator made 
certain devises in his will, and then proceeded 
to devise all his residuary estate to the peti- 
tioners as trustees for the trusts mentioned— 
to sell and dispose of the same, when they 
considered it most expedient; with liberty to 
buy in at any sale, and with liber^ till sale to 
lease land for seven years. The proceeds of 
the sales were to be invested in the purchase 
of other real estate. Mr. Russell died 10th 
May. 1867 ; his teal estate was worth £25,00Q, 
his personal £2*>!,000. Part of his real estate 
consisted of land in Victoria-stieeet. Hotham, 
on which was a small wooden building, let at 
10s. per week. In October, 1865, during the 
testators lifetime. i>lans had been prepared 
for removing this building and erecting a new 



one in its place, and these plans were ap- 
proved by him but were not carried out. 
There was now a sum of £7,300 in the Bank 
of New South Wales receiving 4 per cent, 
interest, and it was proj^sed to expend about 
£3,000 of this in carryiUK out the plans ap- 
proved xjf by the testator and building on the 
ground in Victoria-street, the income from 
which would be more than 4 per cent. The 
authorities for granting such a request were re 
Barrington'8 9ettfemeiUt 1 Johns and Hem., 
142 ; Lewin on /Trusts, 4th ed., 382 ; re Lo. 
rentes settlement, 1 Dr. and Sm., 404 ; Sug- 
den's Real Property, 3*^ 

His Honour gave the following decin'ion. He 
said,— This is an application undier the Statute 
of Trusts. 1864, sec. 61, by trustees of a will of 
Mr. A. Russell, seeking advice as to whether 
a proposed investment would be proper. The 
petition is addressed to all the judges, and 
seeks the advice of the Court : it should be to 
a single jud«e. The testator left his residuary 
property to the trustees, upon trust, to seU 
and dispose of the same when they might 
consider it most expedient, with liberty until 
sale to lease for terms not exceeding seven 
years, and upon trust to lay out and invest 
the moneys arising from such sale in the pur- 
chase of other real estate, or on mortgMie 
of real estate. There is a portion of the 
real estate— land having a small wooden 
house only upon it, and tne trustees think it 
would be judicious to lay out part of ti^e per- 
sonal estate in building nouses upon this land 
in a manner which the testator himself con- 
templated ; and very likely they are right. But 
I do not think that a power to purchase land 
includes a power to lay out money in buildinsc. 
In common parlance, no one would cau 
building purchasing. As a matter of discre- 
tion, persons wishliig to have their money 
laid out in purchasing might not like building. 
Further, a testator might intrust the dis- 
cretion of selling and buying land to trus- 
tees, to whom he would not intrust that of 
building. When the disposition of income 
and corpus is different— which is in some 
decree the case here— investing corpus in 
building, which takes time and involves a 
suspense of income, would make confusion as 
between those entitled to corpus and income. 
There are many authorities for rigid ad- 
herence to the language of powers where the 
assent of a testator to the departure from his 
precise words would be more probable than in 
this ; as for instance, powers to exchange 
lands have been held not to warrant par- 
titions. See cases Sugden on Powers, 857, 
&c I have been referred in support of the ap- 
plication to the case of Barrington's settlement, 
IJohns and Hem., 142, 6 Jur., N.S., 1,073, 
which is against the application so far as die 
Vice-Chancellor thought the question not to 
come under the section of the Trustee Act^ 
but expressed an opinion favourable to tiie 
outlay of money to be laid out in purchasing ox 
building, upon which he acted upon bill filed. 
There is a distinction between that case and 
the present In it the trustees had purchased 
land under the power, and sought to lay out 
other portion of the fund on the purchased 
land. In the present case the testator, whe- 
ther wisely or unwisely, directs the lands he 
had to be sold and other land purchased. On 
the whole, I answer that t^e proposed invest- 
ment would not be proper. Allow the 
trustees to retain the costs of application out 
of the estate. 

S9lieitoza :— Parton and Hellios. 
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MELBOURNE CRIMINAL SESSIONS. 

MoNDAT, Mat 28. 

(Before hie Honour Sir W. F. Stawell, C. J.) 

KBOINA y. DftAPIB. 

BtaMe of Truets. Sect 88— "PuMie OJUer'*'- 

"OJIcer*'—Makmff False JBniriee m 

Companif*8 Books. 

ThomM Webb Draoer was charged with 
havioff. as an officer in a pabHc oompanjr, 
made falae entries in the books thereof. 

Mr. Donne^ with whom was Mr. Adamson, 
vroeecnted for the Crown ; Mr. Ireland^ Q.C., 
Mr. Miller, and Mr. Aspinall, were ror the 
prisoner. 

The information contained foor connts. 
The first charged the prisoner, as an officer 
of the Commercial Bank, with making a false 
ontry in a book of account of the bank, to 
^▼e credit to Frederick Christian Klemm for 
£390^ with intent to defraud; the second 
oount alleged that the entiy was made in the 



bank ledoer with intent to defraud the bank ; 
the third oount charged him, in the same 
ci^Mua^, with making a false entnr in another 
book ox ^account, purporting to debit British 
Mils, as per register, with £380. with intent 
to defraud. The fourth count specified the 
book as the general cash book, and alleged 
that the intent was to defraud the bank. 
Before the prisoner pleaded to the charge, 
Mr. IeuiAVO asked his Honour to quash 
the information, on the ground that it dis- 
doeed no offence. It was laid under the 88th 
•action of the Trusts Statute^ which provided 
that " if any director, manager, officer, or 
member of any body corporate or public com- 
pany shall, with intent to defraud, destroy, 
alter, mutilate, or falsify any of toe books, 
papers, writings, or securities oelonging to the 
Dod/ corporate or public company of which 
he ir a director or manager, public officer, 
or member, or make or concur in the making 
of any false entry or any material omis- 
sion m any book of account or other docu- 
ment, he shall be guilty of a miiidemeanour.'* 
The difference between this section and the 
oorresponding section of the English act, 20 
And 21 Vict, cap. 54, was that in the English 
atatute the word "public" appeared before 
the word " officer*' m the beginning of the 
olause : and in Uie colonial statute the word 
** pubhc" had been omitted. Both, howerer, 

agreed in leaving the words ** public officer" 
in the latter part of the clause. What he 
wished to contend was that the statute did 
not apply to the present case, because it was 
not intended to apply to any person below the 
position of a pubhc officer. The word ''officer" 
in the first part of the clause must be read by 
the light of the words ** public officer^ in the 
latter part If the words, *'of which he is a 
director or manager or public officer," Ac, 
had not been inserted, the objection would 
not have applied. In Wharton's Law Lexicon 
a '* public officer" was defined to be an officer 
appointed by a joint stock company to sue 
and be sued on behalf of the company. It 
could not be said that to read the claoae in 
this way would be to render it inoperative, 
because several companies here had public 
officers. 

Bfr. Miller followed, on the same 
side, contending that the clause was evi- 
dently intended to be applied to persons out- 
side the class of clerks. 

flis HoNOUB.— What if there is no such 
thing known to our law here as the **pabUc 
officer" you contend for, and no mode of 
appointing one as described in the Euglish 
acts? 

Mr. MiLLBB submitted that there were 
public officers here. 

His Honour. —There are persons who per- 
form analogous duties to those who are 
appointed in this way in Great Britain, but 
tne method of appointing them is unknown 
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to our Uw. Became they perform analotoM 
dntiei^ yoa say they are jnibUc oAoen. 

Mr. BbuJiB.— Yet. The mere name did 
not make the thing, nor the mode of ap- 
pointing. There was a third point The 
mformation tpoke of a certain "pnUic com- 
pany and body corporate," whereas the 
words of the clause were *' public company 
or body corporate.** 

His HoarouB.~Yoa are not prejudiced any 
way whaterer. It would only be neonsary 
to nave another set of ooants, the bank being 
described as a company in one set and as a 
body corporate in the other— bnt it would 
be emburasBiDg to the iurr. , ^ . • 

The cases dted wen^FMeher v. Sonde$, 3 
Bing.. 000; Mar^n v. Ford, 5 Term Rep.. 
loTTjBtfncA's Cose, 5 Coke. ll»; EvertU ». 
ffWe, 2 Scott's Rep.. N. C. 531. ^ ^ ^ 

His HovouB refused to qnash the infornja- 
tion J but reserred the first two points for 
the Court above. ... 

The trial then proceeded, and the prisoner 
pleaded " Not GuSty." ^ .^ ,^ 

Mr. Dumrg. in opening the case, said the 
facts were simple. On the 1st of Sep- 
tember the prisoner went to a customer of 
the bank named Klemm, and asked him for 
the loan of £300 or M)0 for a few days. Mr. 
Klemm gave his cheque on the Commercial 
Bank for £390. On or about the same day 
the prisoner paid the cheque to Mr. Albert 
George Fisher, to whom he was indebted. 
The cheque was passed through the National 
Bank, where Mr. Fisher kept his account, 
and duly honoured. Within a few days Mr. 
Klemm saw the prisoner, who told him he 
had passed the amount he borrowed to his 
(Klemm*8) credit: and when Mr. Klemm got 
his pass-book, he found that £390 had been put 
to nis credit How did that come about? 
When the clerk keeping the ledger, in which 
Mr. Klemm's account was kent opened his 
ledger on the Uth September, ne found this 
entry in Klemm's account:— "Bt cash. 
£390.'* It was in the prisoner's handwriting. 
He asked the prisoner where the voucher for 
the entry was. The prisoner said it was all 
right On the afternoon of the 13th (Mon- 
day) the prisoner, after being reminded about 
the voucher, handed the ledger-keepq a pay- 
slip—** Pay £390. to be passed to the <Mlit of 
F. a Klemm. by bill" it was initiaUed by 
himself. This enabled the ledger-keeper fp 
balance his book. But there was a gaienl 
cash-book which contained the transactions 
of the day, and in which some entry of this 
hill referred to in the pay-slip must appear. 
oUierwise when they came to balance the 
book at the close of the day, the cash would 
have been found £390 short In order to 
meet that difficulty without paying £390 in. 
the prisoner filled up another slip as follows :— 

"13th September. 1809. £390. debit British 
bills as per register." when the register of 
British bills came to be examined, no such bill 
was entered there ; in fact it only existed in 
the imagination of the prisoner. 

The first evidence adduced was in proof of 
the publication in the Oovernment OazeUe of 
the notice of the incorporation of tbe bank. 

George Vallentine. manager of the Commer- 
cial Bank, was then examined by Mr. Dommb. 
—He produced a list of the officers of the 
bank, in which the prisoner's name was en- 
tered as accountant at the hfd office, with 
Ist October. 18GG. as the dale of appointment ; 
also the memorandum of agreement between 
the bank and the prisoner. He then pro- 
ceeded to say,— It was the prisoner's duty as 



accoutaat to SM tlni.tl^ books of the baiik 
were kept properly, and that the onceravndar 
him did tte dnty. In the absence of tiM 
manager he would act as manager, and gene- 
rally perform such duties ta the manager 
might depute to him. A British biU is a bill 
drawn by a person in the colony on some one 
in England. When deposited in the bank 
and approved it is said to be purchased ; it la 
next entered in the British bills register. I 
have examined that register for September, 
18d9, and have found no entry whatever of a 
bill for £390. The bank never purchased 
such a bill from Klemm or anybody els^ 
Immediately after the purchase oi a British 
bill, the amount is entered tn the credit of 
the customer in the general cash-book. After 
identifying the handwriting of the prisoner 
in the ledger containing Klemm's account 
and also on the two pay-slips referred to in 
counsel's opening address, and giving the 
names of the ledgerkeeper, general cash hook- 
keeper. Kc^in September. 1809. the witness's 

examination was closed. -.^ .. •_ 

Cross-examined bv Mr. laiLAarn.- The bank 
seal was affixed to toe agrnement after Draper 
had left the bank, and before the present pro- 
secution was commenced. I was outside the 
court during the first trial. I was not called. 
The bank solicitor told me I would not he 
required. I have not preferred any charge 
except the present one. I preferred the 
charge beoause tbe directors wished me. 
The first charge was laid by Mr. Caldwell, 
the cashier in the h»»ad office, who was not 
in the colony at the time of the offence. The 
second by a clerk whoM salary at the time 
was £120. I was at tbe police-court ex- 
aminations. We have had three or four pro- 
secutions against the prisosner. I was at the 
sixth half-yearly meeting of the shait^holdera 
I remember a shareholder asking the chair- 
man *'if Mr. Draper was reported for irre- 
gularities in any way before the complaint 
which resulted in his dismissal ;" and I re- 
member the chairman saying that what he 
meant to convey was that there was no 
formal complaint of a serious natnre. I re- 
member stating that there had been various 
complaints made to the directors against 
Draper, bat not formally. I remember the 
complaint about Draper having ^rmitted an 
overdraft of £1.000. It came up incidentally. 
The board made him liable for £800 of it 
His sidary was increased about 1.5 months 
afterwards by £50. There was no formal 
complaint as to the overdraft for £1.000. 
Being asked how a thing arose and explain- 
ing about it is very diffrrent from making a 
formal complaint The prisoner's salary was 
increased during the currency of the £800 bill 
which he gave. He did not make himself 
liable on the understanding of his salary 
being increased. The increase was given 
in consequence of increased duties and 
later hours. The overdraft for £3,000, as 
well as the one for £4,000. was con- 
trary to orders. His own account waj 
once overdrawn as much as £2,000. I 
remember a shareholder asking how £11,000 
came to be overdrawn, but I don't remember 
the chairman {•aying "it was done by Draper 
without authority, and without the authority 
of the manager or the board.' I think the 
chairman swd "it was partly done bv Draper, 
&C. Of the £11.000 to cover bad and doubtful 
debts, £1,300 belonged to the branches, and 
£9,600 to the head office, and of this nrobably 
half was owing to Draper. If the chairman 
meant to say that the whole of the £11,000 
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fef Draper, il woold be a Ha. Wb 
off an Ui owdnfii. I have been 
manacer of the bank dnoe the commenod- 
ment, and daring Um time not moie than oae 
other ofBoer beiidei Diaper has been placed 
fai the dock. ^ 

Mr. laaLAVD.— What aboat Buna's friend ? 

Wltneoa^He was notin a bank, bat in a 
lawyer's office. (Laaahter.) I don't belieTe it 
was known in the bank that Draper had to 
fhre his biU for £800. The OTerdraft of 
uOOO which he allowed was reducvnl to 
1800, and for that he aaTO his bill. A lew 
weeks after the half-vearlf me«ting a call of 
€1 a share on 40,000 shares was made. I 
lanember the chairman stating at the half- 

Carly meeting that the bank was £20.000 
tter that eveuing than it was in the morn- 
ing. It was a few weeks after the meetinc 
tiiat £1 a share on 40i000 shares was callea 
an. I remember telling Draper that the 
duectors woald nndonbtedly hold him liable 
lor the £S.000 oyerdraft if it was not made 
right. It was made right after a fashion ; 
>that was months before tbe half-yearly 
meeting. 

Re-examined by Mr. Dmiin.— The follow- 
ing letter was reoei¥ed from the prisoner :— 

'*The Commercial Bank of Australia 
(Limited). Melbonme. April 28^ 1868. 

"John Mackenaie. Esq.. J.P.. acting chair- 
man of the board of directors. 

" Dear Sir,— I am informed that the board 
have resolved to hold me responsible for 
whateyer loss may aocrne from Harrie and 
Co.'s overdraft^ on the ground that snch over^ 
4raf t was allowed by me sgainst their ex- 
pressed withes. 

" After carefolly considering the matter, I 
feel compelled to admit that son^e blame 
rests on my shonlders, in that I permitted 
any adyances to be made to the firm after 
their opinion was expressed to the contrai 
and I therefore place myself in their han< 
trosting. howeyer, that the? will acquit me 
any intentional neglect of their instructions. 

"I may be permitted to state that the 
aooommodation waa first granted against 
signed contract iM>tes for which bills or cash 
were to be sent in on delivery of the flour, 
and that I considered we were amply 
covered by certificates of flour, or not a 

Snny of advance would have been made to 
em, and that I never doubted the honour 
of Harvie, with whom I had been acquainted 
for years. 

"I must beg that the directors will treat 
the case as lemenUy as they can ; that they 
will grant a long pwiod in which to iMy the 
amount, and aislst me as much as possi b le in 
paying it. I have the more conndence in 
aiging this, as my position here has been a 
, responsilde one. I have worked hard, both 
in the office and out of door8» to forward the 
interests of the bank, and it is aheavylMS 
for me to lose 18 months' remuneration at one 
blow. 



'*! am rather too apt to confide in ttie 
honour of other peonleb but this lesson is one 
I am not likely to forget in a hurry.-^I am, 
A& '*T. W. DnAPBL" 

I was never examined at the police court in 
any case which afterwards came on for trial 
bare. Inthelastcaiel wassubpcBnaedbythe 
prisoner. The bank held security against his 
own overdraft The £3.000 overdraft was 
made rii^t by a false entry in one of the ao- 
I have not fully examined the ao- 



eoants to sea how his own overdraft was 
made right. 

Fkederick Christian Klemm.— I was a cus- 
tomer of the Commercial Bank in September 
last Saw Draper on the 1st September, at 
my office. He asked me to oblige him with 
the loan of £300 or £100 for af ew days. I 
gave him my cheque for £380, dated 1st Sep- 
tember, on the Commercial Bank. I saw him 
andn a few days afterwards at my office. I 
sued him If he had paid the money to my 
credit He said. No : but he would. Afew 
days after that I saw him again, and he told 
me he had done it I saw it entered in mr 
pass-book. I never gave the bank any British 
bill for £390 ; never sold them any bill on 
Snfdand aAalL 

AlbertGeorge Fisher said.— I amamerdiant 
In Melbonmeu In September, 1868, the 
prisoner gave me a cheque for £380 (Mr. 
Klemm's chequej. It was paid into my credit 
at the National Bank, and duly honoured. 

Several witnesses were tlien sTamined for 
the pnrpoee of provinc the parment of 
Klemm's cheque into the National Bank, and 
its sabeequent payment at the Commeidal 
Bank, on which It wae dxawn. 

WiUiam Campbell, ledge^keeper at the 
Commercial Bank, after stating that the 
cheque for £300 was debited to Mr. Klemm, 
went on to say,— On the morning of Sa t u r day, 
the nth September, I reachedthe bank at 5 
minutes past 9 o'clock. Prisoner was not 
there theiL I found an entry in Klemm's ao- 
oount which was not there when I left on the 
previons afternoon. The entry was "By 
cash, £380.** It was in Draper's bandwritiii|> 
and the balance is also worked in his hand- 
writing. I examined the current account 
cash-book, and I saw no corresponding entry 
there. I spoke to the prisoner about it at 
half-past 10 o'clock. I asked for a voucher of 
the en^ posted in Klemm's account He 
said. All right he would pam one in course of 
the dur. No voucher was pawed that day. 
I law Aim sgain on Monday. I aaked him if 
he would pass the voucher, and he paised one 
at half past 4 o'clock—" Pay £390. to be placed 
to credit of F. C. Klemm, by bilL" It was 
initialled by priioner. I paised it on to my 
cash-book keeper, who poeted it in his book. 
I made an entry in the cash-book to corre- 
spond with the pay-slij>--debit British bills for 
£390, as per voucher.'' The slip was initialled 
by Draper. 

James Devon Pinnock, bUl clerk at the 
Commercial Bank in September last deposed 
to having examined the bill registers, and 
to having found no entry whatever of a bill 
snch as was referred to in the slipa. 

This dosed the case for the nroeecutioiL 

Mr. XaaLAMD then submitted that there was 
no proof of the priioner's beiiig an "oA&cer." 
quiteapart from the question ofhis beingapub- 
hc officer, and dted the RoifaiStemdara QoU" 
mmma Oompamy v. Wood, 3 Wy., W., and 
A'B., 86^ and Tomlin's Law Dictionary, on the 
title'* office." In the Bc^Standitfd mining 
case the Court held that the appointment <n 
an official manager was not an oflloe, but a 
mere situation under a mere contract for 
aarvioe, and the contract was one that need 
not be under the seal of the company. At 
the time this entry was made theia was no 
contract under seaL 

His Hoiroua thought the case dted would 
not assist the learned counsel in any way. In 
this case, apart altogether from the contract 
the prisoner was doing Us duty as a bank 
dark. 

At Mr. Irdand'a request his Honour re- 
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tdawpafat , _^ , ^ MidluBidrfto htelvDnpw tobaantrnd, 
r-lnumfnte mbImM thrt na^ wdln point ofbM the JwywMU tM tha 
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Mr, tuLun than addrMMd Iha lorr fo wMwat any ana btiu ablo to dtteorar 
iMpriwHMr. It loekcd Tei7 naeh, IwMld, wheAor the Mitir wa*lh«iliou oi not, ha 
■ a tha bank aathuittia wars uiUiii a maniied to pay oat of Oa bank^ ooflen Ui 



(caMioat tt the pdwnar. The btot that the priTate ihAt, Inam 
bank naaager had not antfl the ptcaeat ap- bank with what tt 
peand or giTen evMenea In aa* wi« anlnet temid to the abeaoc 



the prituiet btdkated latheraliau thana lonnef triaii, tbongfa It wai dealrabla U 

"lown pcoMcntion. Tbey waia oOBpelM foUeet Intofir dioaU ba eonrted, tbe 

pvt the manaier in the btaaok to waanot topmdea witnaa befote tbe Gout 



wring ont a vaidlet, and to enable thaw onleMhUevldeaoabanoatha nUwL Bat 

to ibow a deaa aheet at tha aaxt neat, vbetbar the abeeooa of a witneMwaa tigbt 

ins «( the ihareholdna in Auoit. Id the or wirag at a lonurtadal. ba did sot bm 

firM nee Mr. OaMwell. thnta New Zaa- how itaMliedtalUa. TbewitaiMwaatea 

lead, wao pnt forward aa pcoaaeator ; in tbe now. and had been aabjaetad to a liidd «x- 

naxtapmnaiaaBiettinifiaOanar. There aninatiM ; and wtet bad bean aUoUSTt U 

waenahathinK ai an aotiMtemaUdow thabankhadoondaoled Ui bwineM InaMh 

praaecnliM^ bat ther knew an oOee bar alax Banner ai aetaaUr to inflte the ooh* 

weald be no laaAIor daaagM. Patdng Miaion ef baad. ud the taqr loand tha 

forward thaae two pmmnh indicated a rotten priaoow foiltr. It ai^ altaat Ihetr raeoM- 

•tateof tUngein tbebanfc. UtheprimMdt BendattsntoBarmTBal raaDj, iriiaB Aa 

had wldtad to lab the bank, woald U not oridMioe waiiiftedChadUMtMathatlt waa 

ban been Baeh aaiier for Um to bare takes to. UamanplaMdtrMtiB aDolbarwhoBbo 

ateb«lUMt,towhieh hahad aeOMa Then bdkredlobehanea^aadhetamadoattoba 

~ ' a rofoa WM ha not to be pulAedt 

Hafthelewrned ladfa) had gnaMr mapate 

with a man who i^Cadancrl^anAonMS 

ran the riA of roUta« Oan with a aun lAs 

daftandad another bramfaitf ikilfal ml 



whleh he never deeemd to bxn. Wliat dU 

Um wh<de amonut tol It tae vHmma had 

been a nbordlnata and tha aMUMr waa 

relax in hit maDmenent, the eaae might baw 

, bean prceenled in a mon wedooa aipeet : 

bat Ifba were the nan apon whom d«*ol*ai 

tbe datr at ketplng tha bank oOoenln enter, 

and ha ma the man aeting eontmr to dalK 

bafbitBoDoa^dldnoteee howlfceaUMad 

„.._ „ _ _„ ,„_ _._ ___, _ lazl^ of management afteeted blm. Ifha 

debaad had not been fatrtbAed to Odr l>^SP^,^°^*% owdmw UeHooont^ 

^f^ ^frt— ^ and the dinoten had winked at tt> Oa COM 



tiagalibeanttyfnl 
Bontrvln Oia Ullt 



ti no. teld the lorr might have pneented a different app< 

ntwrdu^aa- batOey hed hMrd the manacBiV^ 

^IbSS ^d^SSn thatUhtfbankheUUitecnd^f^iioi 

'mt If Ota Be 



Lheld Uitecodtj for hiaovaidrafL 




ion reited ontr on A arldenoe of Mr. ""'y'l i'^ —SS^ beoaMo if tte bank 

'allentlDeh poeAb tbv might have a doabt did not allow an booeet mantooretdnw ha 

n thff fiaMUftw"; hnt thw had haard a nwttlei uduot ua how ita profile wan to be made. 

maauMvheted'lMea^M^^aMtfS Whwt wh thm to abow tha pileooer bad not 

taTS MiSbA^^&A noOtaTlto "^ with bairfalent^ Intent I If ha had 

<Mttn w Mkalinra^M^«Sn«SoaH •'^^ <? *>>'■ ^ft-" ^ob >»"> aUowed an 

SoTSS^atuTwmiwninWtamaMnK *» onidiaw. and I tUnk ron wiU ttain ; and 

■V ttuTiSn^t^^inM. Oa^tvSw I wffl orerdnw mj aooonnt aiiTm thii 

(£argedwitb«nchanaffenoetoleHTath»inat- ?S^J?/^.a^"% ^'?5«^'<» J*™?™^ 

♦« n»..>j«ii.»ri i«m .1. inri.» t t Hodoobkha MO to do thla —ha ooald ha?e andaretood 

^^^SJ^hTiSSSSiriSirJ; th.Mtaonertdofa«thM.b.tw..thatatall 

Britidi bllla Girted. <riken wen bkevT'nS «>5^^'^"f«» , 

waaaome dlfficaltr, and he aho^ naerra The Jaiy, after a dun abetnea, bro^tln 

tkie point if nnnramiT. m to iritathar the arerdiotof Onll^,* 

Older, or pej-allp, fotdeUting the UUcegMic Hla Hohodb aaid that he wonld not 



MC ma tlOHODB aau that be wonld not paai 

to aaotenee nntO tbe law poinia reeerrad ud 

Mnder tha pnaoMr ettninallr HaMa er bean itlapimid el. 
aoaweraUak The enlnwaa made bf the bOlB 
elorit from tUt pa^-dp written by Diaper, 



S5 AUSKBAUAK JUKZBT 

IQUITT AFPBAI4. Im think! then MdonMfnl that ha woMld not 

CJj^lb. Jotfta Butt, ud ». Jutlw pn»per&. Iti(»T«iriuptofcnwu)diiiinUt 

ttamma.f bMiMetion. An ImnwBM oefldt hu Man 

BAirauT, MAT 14. pMMntod in k *eqr ibort (|«oe of tine, hit 

Df «B^ Ik nu. AX moLTnr. atUllLueiNtlMMdoounMitibaloniaMwell 

-■ ■.. --- ..» . .. .. j t; upanOMfwndBi to contain itataoHMti. 

MM V J^vpard" AtipiMT ^fMAK j^ ^ jjj •enitiiw, and Mnt bate* » jar*. 

.^^J!" ■P. ^TwJ .a iatott a decMMi <rf ^^^ ^SZi pvAMr ban fowd that Iha 

Jb^Jv^^MtiMmrib^KnniBK^^t^iioa ttaaaaeSm ww fietitiow. Ibenia cm point 

of K. Vufaai, tb« kudrciMTcnnBilarioMi wbiohia not diapntad, and that I4 that the 

atCtoalonx and nftujug a certificate 01 dia- ■ — ■ — - '" ---■ »-• '- 

diMfetoA-D, BeD, a DDtcheT attheLejgh- 

'^'^^ MCCMUkla ui the looda h 

Mr. Lawea appeared for the iaaolTent, the noaipta oi exDMuUtnn. 

wpellant; Mr. J. W. Stephen tor the offl- had noentriea which woald'enahWhim, <» 

«ial aadgMA the napondent ■-- ■-•- ^-"- "^-w be atood 

See^. J. Jt.3& ndjutpro- 

Tha attthotitiea dtad ia the ainiaent on owiU to ha 

■Mad wan Mener v. Pttermm, UV Ezd., If oondnct 

ShJX. Rm ExdL, 305; Marit v. FtUvutH, mt^ ia no* 

— '^^ 1— • .. . - . t - theiii*el*ea 



LB.,4aB..481; Be OUbert fftudatyde,! 
Wr- KoA W., 110 ; AUlon ». SarrUmL, L. K. 
4Ch., W9; NiMf. Carler.h. R., IF. C. C 



I, L. R., 1, Ch., IIB. 

B JOBIIGK.'-AppM 

dng an Inatdrent I 

i of tefnaal waano 

■Bjpieaaly taken ; It waa tor frandulentlr dia- 



«iat0B lefnaing an Inatdrent bla certificate. gdW to make adoJMtaM rtij* woald bare 
Tha nonndatefnuawaaiiotOMof tboee '»—*""—■-*'»—'•<"»-«•" — ■»»-- 



Vati hia tnuuBctim «£?ap«nM dumI ^^.^ iuoKmt'a oeitifi^ 
yrmtm. lli«inaca»«ntwaa»1bwtcheT. Be ^j^S.""^ *5*v"'?^*.i* 2 



., to be known that 

, irforiaal or coneet or 

tedmieal aooonnta to be kept. Tbey maj be 
' — ' in the rongh, mere anUiea, which would 
•■ what a nterchant would torm 



after niwnliw liere. a nun ot £100 and dd- ■"" ^>piOMn what a nterchant would torm 

tSLTanT toi toS « to* iM •«««!«wthntttaithefrt.ooldbea.cha. 

•oitiaii* «f hia accwnnlatlou* na ^ouid abow taj tftnoa entitled to know, 

akvina bank, bat did not lodge anr o( how, at amriiTOTtiiao, hia debtor itood. It 

tiia «IOl which ho aUeoed h« kept In hia *o°'^ ■><>* ^ auffident to merelj keni >ach 

maiiiilnn ready to porcbaae land with, Mceontaaa wonldentfMe a traderto loiiiuh 



adf. mttmate)!, ■ mortafe waa liTen aWe to tdl from hto mtrieahowhahimteU 

Urn over oettain land trf thTEiohenVa. and !i<»»4,and they ihonldba made in mch a wn 

• bin ofaate otm oertaln peiaonal pn^rty. ^ "««*»"'■ they eonid benird a« *»[■ 

The whole d that atalenant waa attended denoa agalnat hinwelf . The luolteot ■ certi- 

l^clon. ncate will therefore be aoapanded for 12 

e facia monthi from thia date, and so far the ded- 

I docn- *'<^ *''^ ^ modified. The wpeal will be 

_„_ .„„__ _ ^™„„ „ an at- *'^''*fi witboat coata. The depodt to be 

tonwK and beuing bla naoMb were ivodneod, returned. 

and tpua puportod to have been executed Solidton ;— For appellant, Speed ; for r«a- 

•OBM tina prerioaa to the InwdTeney. pimdent, J. M. Daviea, for WootUr and Hai- 

Tbat being the alate of the facta, tbe Conrt wood. 

•re either driren to the ocmcliuiai that the 



-._ mbatwiaaUr tnij OT that it ia CHIEF COURT OF MINB8. 

• ooneoctton in uitldpalMn of the intended _, „ ~, 

taacdvMtey, in which caae Tariona paraona . Fwdat, Mat 3J. ^ „ , , 

BBit have been concerned in the deeeptiMi, (Before Mr. Joitice Holeaworth, tha Chief 

and, apparently with no ol^ect whaterer. Jodge.) 

IiaTe famleated the instnmentt alluded to, usan'a ooui-MDfiao ooihaxt, ueimuKo 

ba*e forged Tuionareedpt^ and aU at a time Uppiwawtb) t. ibatwo ahd otbim (bb- 

•nteiiar to and lo all appearance in antid- eroHiinrTB]. 

SSS^ Tta ^bSL^IX ™ to hIJ; M'- AuZwdMr. J. W. 8teph«. tor the 

S^l^ea^wSS^aiSM^, b^ JPPellanU and plaintifft below^ Mr Bonny 

HlT^Ii I^™*aKiiS^SSnianto«i ^'^ »•« respondeaU and defendanti below. 

toWttie!^brSSidSSbtJbrtKfa.S ^ Thi. w^Hin appeal from a deddoQ of 

TO^I^nidiSeottopowJrf tta J-dge Hackett, at the Court of Minee 

M«arte ^tfthrtiwreriSownitwottU •tMwwfidd. The plaint wj« for an 

KrSSto •nffl.SDtto n-Sdn^d5^l*ofS encroachment by the. detendanU upon 

▼ariona other oWectiona apecified, in aoma '>^«' w^. V*3*A that the irfendanti be 

S^h'?he"'l^«iiudge'^c«;.bn.atUl ^l^;^^«^J;>^ ^^^^ ^_ 
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ment of the amoanl and ▼•!«• of tbo fold 
taken theiefrom. The vlaintiflt had applied 
for a leaae of the ground in dinnteon Mafch 
13^1B6a Between the 7th and 12th of May 
the def endanti took up and amalgamated 21 
daima on the aaid ground, and at onoe hegan 
to work it^ having marked them onlj with 
two centre oega, Dot marked them ont with 
comer pep three or four davs before the plain- 
tiffs pnt in pen. The dc^danti 



22 ont of their M daima on and prior to Jane 
6b 1809, but prodnced no oertificatea of regis- 
tration for daima 8a 90, 101, 104. and 1091 
The plaintiffs, on June 7, 1860, pegged 
ont and trendied their claims over the 
same gronnd, under the 14th bydnw, and did 
not then see anj other pegs or trenches. 
On June 8th the plaintiffs reasteied their 
daims, and also the amalgamation of them. 
The plaintiffs' application for a lease was re- 



fused on July 9th. The plaintiffs then, on 
July 12th, re-pegged, re-ntgistered, and re- 
amalgamated the same daims. Tbeplaintiffs 
had worked their daims from the first taking 
np. The plaintiffs contended that, pending 
the apdication f or a leass^ no persons hat 
themsdves had any right to take np the 

Syond as claims ander miners' rights, and, 
erefore. their title to the cJaims under tiie 
miners' rights was good against the defend- 
ants I that the defendants' oocaoation was 
had m any case, as their 24clslms, after- 
wards amalgamated, were not registered 
within 48 hours after taking up ; and that 
eren if no one^ indadiog the plaintiffs, could 
legally take up the daima under mineis' 
rights pending the application for a lease, 
then the plaintiffs, taking up immediatdy 
after the rmsal of the lease on July 12^ gave 
them a good title, the defendants not having 
taken up after the refusal <tf the lease. 

For the defendants, it was uned that, 
having taken up and peiB»ed out thcSr dsima, 
and having been in lawfol occupation ever 
since^ they had a good title as against the 
plaintiffs, who pegged out subsequently to 
them. 

The judge hdd that the defendanU' title 
waa flood as against the plaintiffs', and gave a 
▼erdict for the defendants, with ooeta. 

From this deddon the plaintiffs appealed. 

Ifr. AfEivi^ for the appellants and plaintiffs^ 

aigued, that under sec. 37 of the Mining 

Statute, the entry by the defendants pend- 
ing the applicaaon by the plaintiffi for n 
lease, was anencroachment^ And farthei; even 
if it were not so, the defendants were in unlaw- 
ful occni^ation. as they had not complied with 
the reauirements of the bye-Uws in takbig up 
thdr daims ; while the plaintiffs' whole pro- 
ceedinss in taking up the daioia were 
perfectly regular on both occasions. Tha 
defendanta did not put in thdr comer pegs 
till three or four dajrs before tha plaintiffi 
put in thdis on June 7th, and they 
stated that they regbtered thdr daim 
on and prior to June 6. 1869. so that the tima 
appeared too short for a oresamption of dua 
iMpstration. He dted Hookway v, Muir, 1 
w. and W.. L., 107. under the former act; 
which made no provibion for protecting land. 
There was no evidence of trendiing Inr tha 
defendants, under Beechworth bye-law e^ oi 
November. 1867, and none of the registration 
of five of the ddms ; and as the whole were 
amalgamated, the tide to the whole waa 
tainted. 

Hie HovoDB remarked that the judge'g 
notes of the evidence were only to be taken 
with reference to the arguments urged before 



him. and made the ground d appeaL Tha 
parttea werenot to object that they did not 
show evidence of soniething as to whidi ob- 
jection was not taken. 

Mr. Anmia— The legiBtratMm of the da- 
fendanti was not shown to have taken plaoa 
within 48 hours of the taking npi As to two 
of the daims, it was not pretended that they 
were registered at aU. 

Mr. SraPHBT followed on the same side. 

At the doee of the plaintiffs' argument, 
his Honour deared the case to a certain ex- 
tent by statinc thatL granting a regular 
application by the plaintiffs for a lease, than 
a taking up^ pegpn& and registration of 
daims in due compliance with tha bye-lawa 
by the defendants, then a dmilariy regular 
taking nj^ Acl. by the plaintiffs, then a 
refusal of the lease, and afterwards another 
such takinc up^ Ac., bf the plaintiffs, ha 
should d edde for the defendants. 

Mr. Bumrr. for the respondents and de- 
fendants, argued that the plaintiffs must 
prove a superior title before they could 
call upon the defendants for their titles 
or attempt to impeadi it ; ample poe- 
session was a sufficient title for the defend- 
ants in the meantime. If the defendimts' 
title was defective the piw«tiffs must taka 
the regular proceedings in the Warden's Court 
to dispossem them, and have themsdves put 
into possession. The judge below had dedoed 
that the defendants' title was good as against 
the plaintiffs. And the plaintiffs had" been 
guilty of laches in taking no action for nina 
months after the defendants took possesnon. 
and for nz months iJter the plainlufs' taking 
up. Then the second taking np by the plain- 
tiffs after the refusal of the lease, waa 
an abandonment of the title, if any. acquired 
by the previous taking up. See O'SvUivan v. 
dark. The ArguM December % 1868. When 
the plaintiffs pegged ont on both occasions^ the 
ground was not unoccupied ground ; it waa 
occupied, rightly or wrongly, by thedefendantai 
and the only proper course was tonrooeed 
against the defendants in the Wmen's 
court He dted CrUehUy v. Qraharn, 2 W. 
A W., L. The defendants' registratioii waa 
at any rate prior to the enloj by tha plidn- 



His HoNOUB said that registration within 
the time prescribed was part and pared of tha 
title. That was the point!from which the obli- 
gation to work began. 

Mr. BuKHT.—As to the defect in registration, 
the daims are individually ascertained ana 
defined, and those not duly resJstered can be 
rejected. The case specifies Uie claims not 
proved to be registered. 

His HpvoDK in giving judgment* said that 
he had hdd in several cases that taking up 
claims afresh was an abandonment of tha 
title acquired by a previous taking up. When 
the defendants alleged, below, a prior legal 
possesdon, it would be hard if they should 

"^^Im^S^ ,*4^*^J"«® 9' •c*n«^ occupation 
untu the plaintiffs made out a better title. 
He thought that the taking up 1^ the de- 
fendants was irregular, but they registaiad. 
and got possession. The plaintiffB then 
entered, and nroceeded regularly, so that 



had been nnoeeupied.. 
acoulred a guud wS 
' a Jease did not shut ont 



the applicants or any one dse from taking 
up tha around as claims under mhien' rightf 
Their.takingupsubjectedtham to aliability, in 
case the lease should be granted, to proceed- 
iaci by tha leasee for enooachiMiitk and for 
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^^wtJM, in Ciadwia V. Beineil, on the 
nonnd of the tartatin 1|5^W.J™J2 " -"" 



iwtitntion of ttnj sold takoi onto! the laucd Bm««miw";" -j T"! ~aZ^.u 

fmnnd. The defendant* took poMcnkm allowwu!; m CTadwei ». ;B«™I 

hk** niortad to Im labed ni(£^ sllowuoe. ud the Mlnlt bens^ 

SS. (^ Sb . fldSei h»Tin^ ■imilKly promtoed. hot not 

- wroof, and .xaeHracoorffngtoUifttproaipe. Ip«"™ 

oStifc ^^ <*Kr ?a«i I have "'^^■"^^.■PPiff'l?!!!: 



light Oateepleadl 
en the poneeMon tal 
and the encToachmen 
jDlrl7. Thedefenoi 
ihHt. Tbadefendauti 
bnt that (hoDld nc 
■ettiiUC Dp meielj ai.— 

wonla be too atilct 
36l On the ' ' 



station of rule 



Int^neti 

— — -jole, the JDdgm<. — — ,„ 
rlr (iven for the defendants, and the decree 
U be Mcoidinglj with co«t«. Befer to taXi 



2!i?^i£pe«^aUr Which he might bm 
SSSS WVSSu: B«t I do not tWnk 
SS «iffldent reawna for d^artto. 
b^ the prwtwB which hM prwailja 
^of not generallr altowing mch oom™h|. 
5o^ AlthcSigh the Court hai a legal powM 
to giw oommiidon, teitaton mw be "wmjd 
wuiDBMConiuiBijmtDCMn. neiar m mx, to baTB made t*"^^ ^"^ , *iPS"''°5, Sj 
■nd the aurplnB, if any, of the depodt to he mgalive pwctwe would be followed, •»* ^ 

SoUdtoni-Htgh.., toi A. KEmeieoni ^i""*."' tb»tl",«^'^^S^'r'£; 
Coato'. receiTingpajrment. K oar P^™* "•? "R 

——*—^ Xoold be br » gen«a nOft not letroapec- 

tJTe. I shall allow the executor to ba goar- 
dlan without Kference. and as to the future 
reedptsof naleatMetobsp«idasareo>dT«. 
McBean and WUmo ; Haan- 



BQUITT. 

WEDnsBAT, Hat SS. 

(Before his Honour Mr. Justice Uolesworth.) 

HIXOH T. OOLVBPIBE. 
Adminufration Aiit— Cbnuntuion to EsteaUor 

OR Real and Pentmat Sttatt—Comv^ttitm 

aa Betniver—Otmxlkmtliip o/ InfiuU. 

This was a friendlj auit, iostitaled nonf- 
aallr tot the administration of the estate of 
David Ooldspink, deceased, hut principaUT to 
obtain for the pl^tifT— who ta the aoting 
AzeentoT of G<MnHnk's will— commiMion on 
liis past leodpts lor hit trotiUe in managing 
the estate, and for eommisiion as recdver on 
the future recdpts from the realtr, and also 
to obtain the ^nx^ti^ot ■>' * guardian to 
the deteitdant 

Mr. BiUlng and Ur. T. A'Bebkett for the 
pUntiff : Mr. Holesworth for the defendant 
' -n — 73 ^-ij._i_i. .w. .„...„^ brhiswilL 
-\ perscmal) 



Sathmdat, Hat 28. 
(Before his Honour Hr. Justice Holetworth.) 

JAMISOH T. JOBVaOV AMD OTBBEB. 

Atbtekvunl—Nompavinmt of Vo*t*~ 

An application on short notios to Mt aside 
for imgnlatitr the writ of attachment isaned 
again«t Aminoae Johnson, a survBioT, for 
non-payment of costs amounting to £672 Ss. 
7d. in the eqnitj suit of Jamitan «■ Johtuon, 
in wUch he was one of the defendants. 

Hr. Webb appearad in support of the mo- 
tion : and Hi. J. W. Stephen to sustain the 



David (3old';iiink, the 1 , — . 

left all bis propertr (real and personal) 
to the defendant, hli natural son, Nixon 
and a person named Slater hdng ap- 

Kinted execntOTB. Slater renounced pro- 
te. NixMi alone acting. " •• - • 



that the rents fiwu 20 hwM* had to be col* 
leoted weekly. The penonal estate was 
£10,000, and Uie anmu^ Income of the rMltj 



The defendant, Ambrose Johnson, a *ur- 
veipi at Davlesfoid, at present detained in 
Helboorne Oaol, was a defendant in the 

3ni^ suit of Javtittm v. Johjuon. On Hay 
the costs of the equity suit and the com- 
mon Uw issues were taxed at £572 E*. 7d., 
and the oertifieate of the master in eqmty 
was obt^ed the same day. The following 
day the defendant attended, as he alleged, by 
appi^tmait, at the office of Hr. H. Clarke, 
TlinHtreet, the agent for Ur. J. Wisewonld, 



C-" 



was £830. The Court had already, in CAo* ^^^ plaintiff's solicitor, for the puipose of 
wiet V. Bennett. Hie Arvtu. May 9, 18«8, snd nffectinK a settlement with the plaintiff, and 

In Carter v. Mvrphv, granted commission to ^ -'-'- -' "-- 

exocutors. Other authorities as to commis- 
dons to recuveta were— Kfirr cm Reeelreia, 
pBMU;CAat(eri«tr. TouMgV^te.kVf.llt.'ne 
order tor guardian was neeesMiy, because 
though the trustees were apw^ted guardians 
by the will, it was donbtnd whetiiei it was 
not the Court only that had power to appoint 
a guardian for a natural cbfid— Chamben on 
In^ta, 3S ; Dan ■■ Croft- 2 BeaT., 480. 

Ur. MOLESWOKTB said the defendant had 
no objection to the plaintiff receiTing com- 
nussion if the Court saw its way clear to 

His HoRODft. in giving judgment, said,— In 
this case it has been sonfilit on behalf of an 
eiecntor that I should direct an allowance to 
• to real and penonal 



withthemaster'scertiflcate,andasubpiBnato 
the costs innnediately. He further al- 
■■. previona to receiving the docu- 
u»._i u. dsoiaud was made for payment of 
the costs, and that be bad endeavoured to 
arrange for their settlement by agreeing to 
. accept an amount at toot of his moruage over 
the Lutd in litigation moie than sufficient to 
paythecost*. Ur. J. Wlsewoutd,lvaffidavit^ 
denied that Hr. H. Clarke was his agent bnt 
asserted he was the agent of the defendant 
Shortly before 12 on the 20th inst. Hr. Wise- 
wonld went to Mr. Clarke's to ask where to 
find Hr. Johnson, aud found the defendant 
cloaetad with him. Hr. Clarke handed him a 
document purporting to be an inquiry from 
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the plaintiff's solicitors respecting the amonnt 
they would give the defendant for his interest 
in the property. After reading it Mr. Wise- 
would aemanded payment of the costs, and 
then made a rough calculation of what might 
he the amount coming to the defendant, 
which he ascertained to he £189. The de- 
fendant claimed that certain additions should 
he made for repairs, insurance, and taxes, 
which made up the amount to £559. Mr. 
Wiaewould then intimated that he would go 
and see his client on the subject, and commu- 
nicate with the defendant again, ascertaining 
at the same time from the defendant that he 
would not leave town till 7 o'clock. Before 
leaving, he again demanded payment of the 
costs, and served the defendant with the de- 
cree, certificate, and subposnafor costo. Hesub- 
sequently had an interview with his client, 
who instructed him to arrest the defendant, 
which was done at Daylesford, on 23rd inst, 
he havinc hit town hy the quarter-past 12 
train on the :: -h inst . ,. . 

Mr. Webb H>. >mitted that the attachment 
was irregular, ds, from the affidavits filed in 
support of the writ, it appeared that the de- 
mand for payment had oeen made before the 
service of the subposna for costs, and not 
afterwards. It was laid down in Daniel's 
Chancery Prac., 90, that the person serving 
the subpoena must at the time of service 
make a demand for payment, and the dme 
of service meant, he contended, when the 
subpoena was served. The defendant had 
not oeen afforded an opportunity of complying 
with the order of the Court An attachment 
could not issue upon a mere order to pay, but 
thero must be an intermediate proceeding for 
the purpose of giving the party an opportunity 
of complying with the order, and for that 
reason it was required that a subpoena should 
be served upon nim, and that a demand for 
payment shnuld he tnade— IfatrlnM v. ffaU^ 
4 Mylne and Craig, 280. It was also clear that 
a considerable sum of money was coming to 
the defendant and he was entitled to set that 
off against the coitB—CaUeU v, Simons, 6 
Beavan, 304. Technically speaking, the writ 
was bad, on account of the intenineationa 
made in the subpoena, which were neither 
initialed nor otherwise verified. 

Mr. Stiphiv argued that if anything were 
wrong with the subpoena* the application 
should go to the root of the irregularity com* 

plained of— 2 Chittar's Archbold's Prac. 1,476. 
The writ was in the regular form, and was a 
demand, like a bill of exchange or promiBsozy- 
note, payable on demand. It was not neoea- 
saiy that the writ or subpoena should be 
prefaced by any kind of demand, foritsser^ 
vice was a demand. Bowkkuv. ffiU would 
not apply, and in OaUdl v. Simom the deci- 
sion merely went to show that costs reoeivabla 
and payable by two parties might be mutn^ly 
set off acainst each other. 

In reply. Mr. Wbbb contended that the pro- 
ceedings leading up to the attachment were 
irregular, and therefore the writ must be set 
aside. 

His HoirouB, in giving judgment aaid,— I 
regard Mr. Clarke as asort of go<between, and 
more in the light of an agent for the defend- 
ant than for Mr. Wisewould. I see no reason 
to doubt that the meeting at his house be- 
tween the defendant and Mr. Wisewould waa 
accidental. The case of ffawkhu v. Bill does 
not seem to apply. In that case the objection 
to the service was, that advantage was taken 
of a person being improperly and illegally 
taken into custody, to serve him with another 
document while in this case the defendant 



was walking at large. When Mr. Wisewould^ 
met him, he appears to have demanded pay- 
ment of the costs, and then to have gone into- 
some negotiations, as if to ascertain whether 
or not an adjustment of the claims could be 
made, but before leaving he served the de- 
fendant with tte decree and subpoena for 
costs. I collect from the evidence that he did 
not after the service of the subpoena, demand 
the costs ; but I do not think tbat a vital ob- 
jection. He demands his costs and servea 
the subpoena, which is in itself a demand. 
If the part/ reads it he finds he is required 
to pay the bearer, and if the bearer continnea 
to remain, that is, I think, a continued de- 
mand. How was the matter qualified in 
this ca!>e ? 1 think what passed amounted to 
Mr. Wisewould*s saying7-**I will go through 
the process|necessary tojinstitute proceedings 
against you, and I now make a formal de* 
mand." He seems to have put the matter in 
such a position as to enable him to take ulte- 
rior proceedings, and he having demanded 
the costs and served the snbpoeaa, I do not 
think it needful for him to nave reiterated 
hii demand afterwards. But there i^ another 
aspect of the case about which I have felt 
more doubt; and it is not an aspect presented 
by anything in the defendant's affidavit 
From Mr. Wuiewould's affidavit it appears 
that although he served the documents and 
put himself in a position to take ulterior pro- 
ceedings upon them, yet he and the defendant 
parted on terms which seemed to be the pre* 
hide to further negotiations. The demand 
for payment was qualified at the interview bf 
an intimation that matters would probably be 
adjusted. I feel some doubt whetner on that 
state of facts Mr. Wisewould could properly use 
the demand for payment which ne made— 
whether his conduc* in treating it as a sub- 
ject for futher adjustment did not affect his 
position. The defendant may have been led 
to believe that although the demand had been 
made no ulterior proceedings would be taken 
against him : or that he would have time to 
look about him, and was not bound to use 
the same promptitude in procuring the funds 
to meet his liabilities as if no such intimation 
had taken place. I feel some doubt as to 
that but that ia not the ground of this appli- 
cation. I do not think the defendant's sub- 
sequent action amounted to a breach of faith. 
There was an understanding that there waa 
to be a sufaeequent negotiation, and his leaving 
town was not, I think, such a breach of faith 
as would disentitle him to a further demand 
before the issue of the attachment Mr. Wise- 
would vindicated his conduct by stating in 
his affidavit tbat his client instructed him te 
issue the process of the Court as he had good 
grounds for supposing the defendant waa 
likely to abscond. But I think, on the wholes 
the parting having been on the faith 
that the defendant would not probably 
be arrested if further negotiations were 
entered upon, that even if the de- 
fendant did leave town, there was some- 
thing of harshness in arresting him witlioat 
further intimation of the intention to do so. 
On the whole, I do not think there are 
ffrounds for setting aside the attachment ; 
out at the same time, as I think there was 
something of impropriety and of sharp 
practice in arresting toe defendant after the 
conversation, in which he was aiven to under- 
stand that there were to be suosequent nego- 
tiations before that arrest though I shall re- 
fuse the application, it will be without costs. 

Solicitors :— Wisewould and Oibbs ; Geake. 
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buck, an iofaol bf l^r next fnwd Heoiy 
Clnttoibnck, Kgu"** William Ht>iuT Btrlov, 
for ma Munlt. Plew—Fint, "Not Gmltj"; 
Moond, that Bobert Smith mad nioo otber 
penoDi nmmed weie tdwd in t«« ol m piec« 
<d Und In tbe conntr of Bomke. in tmit, to 
hddUwMme H m rite lor » chmjieL to b; 
wed, occuined. and enjt^ad ■■ a pl>c« ol 
pnblio nligtou wonhip tot the Teli^ou de- 
twrnimtioB oldkd CcMiBrajnlioDalut* or In- 
dapeodenti, MtaUfahad at Sew ; that a ebapel 
toba Mad, oocai^ed, and enjiqred ■• a place 
of pabUe relitfon* wonbip ibr the uid deno- 
miutloiL had been erected, and wai at the 
time of the alleged trenuMea etan^ im laid 
nieoe of land, and then wae a practice In the 
Mttd denomination, l^thememben thereof 
wed and imnored of, that certain criBce- 
beaien of we denomination ealled deacMW 
■honld manen eaid ehi«el and aMgn and 
IVPropilatettM ipate thereto for *e nee of 
wnona app^4iu for tbe eame, and before the 
liltiiif (^ Ae 1" 



the pUlndff had notioe ; that defendant 

one of the oAoe-beaien ""* '■'" """' 

^.^ of Mdd 



Uoloiu mndiip o. ..— 

i£oat to be oommenoed in Mid duvd> wd 
~ wae nnlawfnlqp bb~~ 



he plalntU 
woTOreM 



mentioned a 



without tbe leave and andnit thewUlofMld 
offlce-bearen and of Mud T, U. Buutd, de- 
fendant reaoeited pUIntiS to leave and aut 
Mid eemt, whlcb jlalntiir wboUr lefnaed to do. 
Tbereopon anf iriierefon defendant, ai 
niji office-bearer h a f ereia l d. gentlj laid hii 
hand on pUntiff in order to lemore het 
from Hid eeat, ndng bo vnneceM«tT*iolenoe 
Ineo doing ;— whldt were Bte tree p a M ce com- 
plainedof, Plaiiitiff jrined Jwneon the pleee. 



Mr. Higinbotham and Hr. Aeplnall Ibr the 



fendant 
ohnich 
one timi 
he did n 
thehabi 
ISthof 
there, ai 

Attendee __ „ , . _ 

pew. The defendant cameaptotbem, look 
the plaintift bj tbe ihonlder. and lifted her 
over the back of the v~ ^— -» 



d appropiiate to Um, at and bdns a 
_,...».. jf Hid denominatioti, diTeneeateln 
eaid ohaad, and eaid oBco-beareie then ac- 
oordindy airinied and wn>pri»t«^ fw tte 
ue^tbeMidT, IC, Biunrd and hit fueflr 
certain Mate ttterein, of an which premlMe 



af the paw. 'thla eonetitated 

the aaeanlt complainea of. 
The (oUowlne witneaeei ware examined :— 
Henrietta ICartba Clntterbnck. the plaln- 
lifl, mU^— Waa uerei told not to sit m tbe 
pew. Went into it ea naoal on Sunday night, 
16th Jannary. Hj brothen and mj diter 
were with me. Tbete waa no one In the aeat 
when we went there. After I had been there 
eMoe minatei, Bf r. Barlow came behind me. 
He canght bold of mj arma, pnahlneme flrtt 
one wv Mid then anotiiei. He eaid, " Oet 
ont fA thli^" and dressed me over the bade 
oftbeeeai Ihad mrbanda on tbe back of 
the eMt. He palled me orer the leat back, 
weida. About 00 people were there. The 
people covdd aee me. He nTe me pain. 
aa pat me down on tiie aiile, and I went 
bomcb I complained to roy father and mother. 
I did not BuetL luudlj at alL I had pain 
riifat ahws the back of mj ehoDlder, up to 
tbe root of mj tongne. My arm waa itiff. I 
conldnotmoreitMbeelrasnaQal. The pain 
laatediometiBMafterwafds. IwaaieenbTa 
doctor three weeka after the 16th January. 

Croet-examined br Hr. Ibsland.— We had 
gone to the choicD ever aince we went to 
Kew. It was a long eeat We had halt 
of it. It wai in the middle of tbe chareh. 
Papa dud not so to the chnrch then. 
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IXm'l know why he left He ceased to go 
about two yean ago. Papa went to town 
tochnich. Mamma went when she was well 
enough. She was never Tery well. There 
was a ticket on our pew. It was never taken 
down. Mr, Risk had a ticket on it beside 
onre, bnt it was taken down. I have not 
been to the Snnday-sdhool for a year and 
a half. My sister went all the time, 
^e aU left the Congregational chnrch, and 
went to the Baptist chnrch for three months. 
Don't know why. Remember Mr. Buzzard 
residing at Kew. Did not see his name on 
onr seat Mr. Payne, the deacon, never told 
me I oonld not sit in that pew. He never pat 
me into another pew on the 16th January, 
nor on any other day. Mr. Barlow did not 
tell me either. It is not true that I walked 
out of the church after I was told I might 
have another pew. On January 2 1 sat on a 
side seat, because the Buzzards were in our 

Cm. Next Sunday I sat in the pew, but 
r. Buzzard would not let my brother 
pass him. I am positive that Mr. Barlow 
never interfered with me till the 16th. 
I am positive that on the 9th January 
Mr. Barlow did not tell me I could not |r> 
into Buzzard's pew. We live a very short dis- 
tance from the church. On the morning of 
the 16th we did not go into our pew, because 
the Buzzards were in it My father had not 
been to the church two years before. On 
that day he went in to town to the Baptist 
church. Neither my father nor mv mother 
told me I was to go to our pew. Alter I had 
stood at the pew a minute on the morning 
of the 16th. Mr. Barlow came up and took 
one of my mothers by the throat— so I went 
outk and my brothers and sister followed 
me. I told my mamma and she told papa 
when he came nome. I don't know what ne 
said. He did not tell me to go again in the 
evening to see what he would do. On the 
evening of tiie 16th the Buzzards had not 
arrivea when I came. 

Mr. iBiLAiro here suggested that the wit- 
ness was looking at some one in court and 
receiving a cue as to her answers, and asked 
her if she saw any one in court she knew. She 
said yes, plenty of persons, but did not 
mention any one in particular. Her father 
and mother were out of court 

Crose-ezamination continued. — The Buz- 
zards were atthedoor when Mr. Barlow came to 
me and took me by the arm, and sai4> '* Get 
out of this." He did not say. *' You know you 
can't sit here ; it is occupied." I clutched 
hold of the front seat with one hand, and the 
seat I was sitting on with the other. He 
pulledme, and I had to let sa This was just 
before the service began. There were about 
60 people there. He pulled me over and left 
me in the ai^ and I walked out He lifted 
me over the seat He was standing behind 
me. The defendant did not offer me another 
seat to sit in. Nothing was said about 
another seat I don't know if my brother 
went into another seat I cried, bnt I did not 
oUl out I walked out before he touched the 
boys. The defendant was summoned before 
the police court, but the case was not pro- 
ceeded with. I don't know why. I had been 
to the school of a Mrs. Franklin, who pushed 
me down a plank and injured my head— not 
my shoulder. I don't think I ever told Mrs. 
Day that it was my shoulder that was injured. 
The plank was about 3ft. from the ground. 
This happened five years ago. There are six 
children younger than me. I did not act as 
nursegirl to the babies. Mamma nursed 
them. I have not been to school for more 



than 12 months. 

Mr. Ibslahd.— What have yon been 
all that time? 

Witness.- Stopping at home. (Laughter.) 
There is no baby now. I did not go to Mrs. 
Day's house with my mother after 16th 
January. My mother did not say that she 
was sorry it was not old Judd that did it or 
thej might have had a go in at him. I don't 
believe my mamma would say such a thin|L 
I don't think my mother saw Mrs. Day. I 
don't know whether my mother had a quarrel 
about the Sunday school. My father used to 
go to the Baptist church at Kew when he 
could not go to town. I have gone there 
very seldom^^nce or twice, and on anniver- 
sary sermons. I don't know why papa did 
not go to the Congregational church. I>r. 
Ounst did not attend me three or four yeara 
ago for an injuiy to the shoulder, but for 
injury to the heao. 

James Clutterbuck, a lad 12 years of age.— 
Was at church on 16th January with my 
sister. Mr. Barlow pulled my sister over the 
seat He caught hold of her arm ; he did not 
say anything. Had been to the church re- 
gularly before this. My mother used to go 
there when she was well, and the children used 
to go by themselves when she wa9 ill. Mr. 
BiSow pulled us all out of the 



^ kt He 

caught me by the collar. 

Cross-examined by Mr. lagLAVD.— Have 
attended Meesom's Grammar-school, Haw- 
thorn. Was turned away from it— not lor 
telling lies. On 16th January I did not put 
my fingers to my nose as I was turned out 
Did not hear my brother tell Barlow, *' Yon 
are a jolly sight too fast" Don't know wh^ 
my father md not attend the church. We 
had gone to church on the morning of tiie 
16th. Our seat was occupied ; we stood at the 
end of it for a minute or two^ but did not 
get in. We stood there because thepew was 
ours. Told father and mother. Were not 
told to go again at night Barlow pulled us 
out without speaking. Cant say if fiuzzard'a 
name was on the pew. He tried toputua 
into another pew. We did not go in because 
other people occupied it The pe<^le who 
owned it nad not coma My father did not 
tell us not to go hito any other pew but onr 
own. He pushed me to another pew. My 
brother is 11 years old. and I am 12. Never 
heard that my brother had an action against 
Mr. Barlow. Don't know Mrs. Eliza Bogg ; 
don't know that she attended my mother for 
a fortnight 

Caroline ffill.— I used to keep a school at 
Kew. After the plaintiffleft Mrs. Franklin's 
she came to me. This is about three vean 
and a half ago. She was not a strong-look- 
ing child, but she appeared in perfect health. 
She never complained of her shoulder. 

Cross-examined.— I had heard that she had 
fallen off a platform at Mrs. Franklin's five 
weeks before she came to me. Mrs. Clutter^ 
buck said she was afraid tiie head wai 
affected. She never mentioned the shoulder. 
I think the fall prevented her leaminc 
quickly. She had frequent headaches, and 
used to be often absent from the school. I 
heard that Mrs. Franklin had pushed her off 
the platform. In the summer months the gii 
used to wear a low-necked dress, and I never 
noticed anythmg the matter with the shoal- 
der. She left me 18 months aga 

Henry Clutterbuck, father of the plaintiff. 
—Mr daughter has been attending the chnn^ 
at STew for nine years. I have not attended 
the church for two years at least Mn. 
autterl^ck attends when she is weU ; she is 
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in delicate health. Saw my daughter on her 
return from chnrch on the 16th January. 
8be was luffering both from excitement and 
IMdn. All the children did not come home 
together. My daughter complained of pain 
in the shoulder. She had scarcely any sleep 
during the ni^ht, and she complained of a 
choking sensation. I observed a swelling on 
the shoulder a short time afterwards. The 
child's complaints were continued for some 
weeks after the occurrence. Remember an ac- 
cident to mjr daughter at Mrs. Franklin's, in 
1866. She hit her head against a stone, and 
had to discontinue her studies on account of 
it. The effects of that accident had disap- 
peared for a long time— more than a year be- 
fore this last occurrence. 

Cross-examined — First attended the 
church at Kew in 1861 or 1S62. I believe 
there is a distinction between members 
of church and members of the congrega- 
tion. Membeii of the church are asked cer- 
tain questions as |to their religious belief on 
ioining. I was asked no* questions ; never 
lad anything to do with the appouitment of 
office-bearers. Deacons have only been ap- 
pointed lately. Don't know what their duties 
are. 1 did not know Mr. Barlow was a deacon 
or office-bearer. Did not know that Mr. 
Barlow was taking an active part in the 
mansgement of the church. Knew he was 
superintendent of the Sunday-school 

Mr. Ireland proposed to ask whether the 
witness had not addressed a letter to Mr. 
Connebee, the clergyman of the church, re- 
ferring to Mr. Barlow as an office-bearer, but 
the question was objected to, and was not 
pressed. 

Examination continued.— Left the church 
in consequence of certain slanderous state- 
ments against my wife's character, and I felt 
uncomfortable there. My wife attended the 
church as a matter of convenience ; it was the 
only one near. There was a Baptist church 
at Kew, bat my wife did not care to go to it. 
I don't know who the slanderer was. I tried 
to ascertain, but I was refused all informa- 
tion. The slanderous statement was this.— 
I believe it is usual when a person applies to 
be admitted a church member for some one 
connected with the church to be appointed to 
see him or her, and ask certain questions. 
Mr. Judd came to my house on my wife apj^kr- 
ing to become a member, and saw my wife. 
He said he had been informed by certain 
church members that she was possessed of a 
most ungovernable tem^r, and was guilty of 
acts which, if she committed after she became 
a church member, would reflect discredit and 
disgrace on the church. My wife asked who 
the informant was, but Mr. Judd declined to 
state. My wife spoke to me about it. and I 
asked Mr. Judd, but he refused to give me 
any information as to his authority. I think 
the Gongregationalists repudiate state aid. I 
believe there are instances where they have 
taken state aid. The church is supported by 
voluntary contributions. 

Bfr. Ibilahd proposed to ask whether the 
witness was not aware that^ as the Congrega- 
tionsiists received no state aid, they were not 
bound to provide free sittings. 

Mr. HioiVBOTHAM.— Yon must first prove 
that the CongregationaUsts invariably refuse 
to take state aid. 

Ifr. Ibslamd.— Well, I can call yon to 
prove that. 

Mr. HianrBOTHAM.— If you call mcb I shall 
disprove it. 

Mr. AsFiVALL.— Mr. Henderson's church in 



Collins-street is built on state land. 

Cross-examination continued. — Can't swear 
what contributions I have given. My wife 
has given money. I did not give her money 
for any specific purposes. 

Mr. Abpinall.— Why don't yon ask him how 
much he ought to give to prevent his daughter 
being assaulted ? 

Cross-examination continued.^Mone¥ has 
been from time to time put in the plate, but I 
don't know how much. 

Mr. laiLAND.— How often have yon been 
plaintiff or defendant in a police court ? 

Mr. HioiKBOTHAM.— I give my friend warn- 
ing, that if he enters upon the question of 
chiuracter that way, I shall feel it my duty 
to cross-examine as to the antecedents of all 
bis witnesses, from the clergyman downwards. 

His HovouB.— I think the question is ad- 
missible as showinc motives^ and whether 
the witness is a litigious character. At tiie 
same time the plaintiff will be entitled to 
enter into an investigation of the defendant's 
witnesses' characters, which will no doubt 
take some time, bat we can at de die in dkm 
tiU we finish it. 

Mr. Ibxland.— As we would all die in that 
event before the inquiry is finished, I with- 
draw the question. 

Cross-examination continued.— It was not 
till after the assault was committed that I 
heard Mr. Buzzard had a claim to the seat I 
did not hear of the occurrence on the morning 
of the 16th till after the assault The children 
went earlv on tiie evening of the 16th because 
they had been late in the momingp andtiieir 
mother had taken them to task Tor it The 
girl was crying very bitterly when she came 
back. The boys were very much excited. I 
did not send for a doctor that nicht If my 
dauffbter said Dr. Gunst attended: her when 
she fell from the plank she must have made a 
mistake, for Dr. Gunst was not in the colony at 
the time. One of my boys wasexpelled from the 
Grammar School— not for lying. Mr. Meesom 
did not say he was guilty of lyins- He was 
expelled on a charge of whichhe was guiltiess. 
I took no steps in the matter because it was a 
matter of expediency whether he left or not 
I am a clerk to the plaintiff's attorney. One 
of my sons is plaintiff in an action against 
Mr. Barlow, arising out of the same occur- 
rence. Dr. Gunst saw my daughter three or 
four weeks after the assault He did not go 
out specially to see her ; he was attending my 
wife. I summoned Mr. Barlow to the police 
court for an assault I did not claim £5 
damages. I never saw the sum of £5 in 
the summons till this minute. I never 
mentioned the question of damages when I 
instructed the summons to be taken out Mr. 
Read, the attorney, acted for me. When the 
case came on the first day it was adjourned 
till the fo]lowin|; Saturday, on account of the 
heat I then withdrew it, because I believed 

Sstice would not be done to me. I distrusted 
r. R. M. Young, the mayor of Kew. The 
damages claimed in the Supreme Court were 
first £2C0, but were increased to £500 by an 
amended declaration issued two days after 
the first Saw Mr. Buzzard a day or two 
after the assault He said he had no desire 
to keep the seat if it was ours. Mr. Buz- 
zard did not say that no violence, such 
as has been described, was offered 
to the girL He did not say it was 
a trumpery affair. Did not describe mv 
daughter's injuries to Mr. Buzzard, for X did 
not know them at the time. 

Re-examined by Mr. Higinbothaic.— It was 
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not till the Thnndfty after the aasMlt that I 
heard of the appropriation of the seat. I gave 
the letter to Mr. Read, and he lost it Re- 
ceiTed from no one till 20th Jannary any 
oommanication about the seat. Mr. Jndd re- 
fused to give me the names of those who 
slandered my wife. He said he was boond to 
secresy. Never heard the names of the pro- 
pagators of the scandal. This is the origin of 
my quarrel with the deacons. Have been 
asked for contributions to the church. Told 
the deacons as soon as I saw my wife's cha- 
racter cleared, I would pay what I had 
always been Mjin^— 5s. per month. They 
gave me no satisfaction, but appropriated the 
seat, and told me of it afterwards, ui regard to 
my son's expulsion, an offence was committed 
by one of the scholars, and it was said my 
son did it He denied it But Mr. Meesom 
threatened to strap him to a chair, and beat 
him till he confessed. Under the influence of 



fear, my son signed some paper, but I firmly 
belicTe he was innooent i believe him to be 
▼ery truthfuL 

To Dr. OoBSON.— It is two years since I 
told the deacons I would not subscribe till 
my wife's character was cleared. Whatever 
she has paid she has paid for herself and 
children. I have given nothing individually 
to the church. 

Rebecca Clutterbnck, wife of the last wit- 
ness, and mother of ttie nlaintiff, and who 
apneared to be in very deucate health, said. 
--On 16th January my daughter came home 
crying bitterly. Her frock sleeve was half 
torn off, and she was very ilL The other 
children came home first and told me. and I 
went out to meet her at the garden gate. She 
put her head on my shoulder, and I asked her 
what was the matter. She said, "Oh. 



mamma, Mr. Barlow caught me hf the arm 
and dragged me across the back of the seat, 
and threw my petticoats up most disgrace- 
fuL" She did not go to sleep till Ute that 
night, and she was very resUess, and talked 
innersleej;>. That was not usual with her. In 
the morning she came to mybed, and com- 
plained of pain in the shoulder, across 
the neck, and up into the throat, as if (she 
said) she had been choked. I had examined 
her on the Sunday evening, and found that 
her shoulder was swollen, and on the Monday 
morning it was to much swollen that 

the collar bone could not be seen. She 
was very poorlv for weeks. I don't think 
she oould move her arm till February 23. She 
still complains that she can't use her arm of a 
morning till it is bathed in cold water. Know 
Mr. Barlow by sight On New Year's Day 
my children were at a Sunday-school trea^ 
when Mr. Barlow turned them out They 
came home, and I went back with them. I 
said to Mr. Barlow, " Why are my children 
sent home r He said, " They don't belong to 
the school." I said, '*Thev do: they have 




and you have nothing to do with us." There 
were other people present, but I had dodged 
Mr. Barlow in order to speak to him. That 
was the first day he had anything to do with 
the school He had a plate in his hand, and 
he said, *' I am superintendent" I said, "I 
am sorry to hear it," and he went away. He is 
not superintendent now. My daughter had 
recovered from the accident at Mrs. Frank- 
lin's long before this assault 

Cross-examined by Mr. Ireland.— My hus- 
band had refused to attend the church in con- 



sequence of some reflections cast on me. Mr. 
Jndd did not refuse me as a member of 
the church. He came to examine me 
about it It was a mere form. Not 20 
words passed. I continued to go to the 
church. I liked the minister. He was a 
very good man, and as I had a young family 
I could not go to town with mj husbana. 
I went with the children till this time last 
year, when I was taken ill. I have con- 
tributed to the church, and have done more 
for the Sunday-school than anybody else. My 
husband gave me money, and I could do 
what I liked with it Mr. Risk had two 
sittings there. He left after some time be- 
cause he was disgusted at its being crowded 
by people from other seats. Never saw Mr. 
Buzzani's name on the seat Did not go to 
Mrs. Day's on the Sunday nisht to see tier. 
I went to see Mr. Day, who, I thought, 
must have seen the occurrence. I thought 
Mr. Barlow was drunk on New Year's Day, 
and I thought he might have been drunk oik 
this day also. Dr. Gunst saw my daughter 
about a week after the occurrence. He said 
the shoulder was out and the man must have 
been a brute. I tiiought it was merely a 
sprain at first and that b^ithing would take it 
away. Mr. Barlow lived next door to us for 
12 months, andnowlivesaquarterof amileoff. 
I had heard that on the morning of the 16th 
Mr. Barlow had pushed them into another 
seat than our own, but I attributed this to 
Mr. Barlow being a new deacon and to our 
seat being filled up. I sent them back in the 
evening— why should they not go? BCr. 
Barlow can't be a Christian— he must be a 
black sheep, and I was not going to keep my 
children from church or account of that man. 
I did not tell my children to go to any par- 
ticular seat I never kept them home from 
church. I did not tell Mrs. Day that I had 
given my daughter instructions to go to the 
church a quarter of an hour before the time^ 
and not to leave the seat Don't remember 
Uie woman Eliza Hogg at all ; she never was 
employed bv me that I can remember ; and 
I am sure she never left me on account of 
the unmerciful way I treated my children. 
I never treated my children unkindly. I 
subscribed to the church. I put money in 
the plate at the door ; can't say how much. 
I gave as much as I could afford. I re- 
member now that there was a woman attend- 
ing me in my confinement in 1865 ; but she 
used to get drunk, and had to leave. Whe- 
ther the woman was Mrs. Hogg or not she 
never complained of my treating the children 
unkindly. I was lying ill on the sofa at the 
time, and oould not ill-treat my children. It 
was a half-sister of Mrs. Franklin that got 
drunk, and I was under the impression that 
Mrs. Franklin knocked my child off the plank 
out of spite at the woman being turned away. 
George Seymour said,— I am a member of 
the Kew church. Always saw the plaintiff 
and her brothers sitting m one seat On 16th 
January Mr. Barlow took the plidntiff by the 
arm to remove her from the seat She was 
sitting at the end of the pew and he was 
standing behind her. I turned my back oil 
them because it was so painful— it was a most 
unusual sight The plaintiff seemed in- 
dined to sit where she was, and the defend- 
ant pulled her up straight I did not like to 
look on, and turned away my eyes. I glanced 
round again, and thought I saw the defend- 
ant attempting to put the boys in another 
seat The ddfendai&t was pale, and looked 
excited. I did not observe mi. Barlow speak 
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to idaintiff before he touched her. I wm onlj 
thrae seats behind her. 

Croes-ezamined.— If Mr. Barlow laid any- 
ihinR to tbe plaintiif it must have been 
•imnltaneonslj with his touching her. 

Cbarles King, a constable, was at the Kew 
Church on January 16. Was sitting two 
■eats behind plaintifr in tbe oentreu Mr. 
Barlow took the two boys by the arm, and 
imt them into another seat on the other side 
of the aisle. The smallest of the boys got np 
apparently to go out, and Mr. Barlow ciAght 
him by the shonlder, and the boy fell on to 
ihe floor. Had not seen anything done to 
plaintiff. Defendant certainly appeared very 
much excited. He appeared to me white 
with passion. 

Elizabeth King, wife of the last witness, 
was called to prove what the defendant had 
done to the plaintifrs brothers, bat this was 
objected to, and theobjection wasallowed. She 
■aid Mr. Barlow appeared rerj much excited. 

Dr. Edward Barker said,— Kzamined plain- 
tiff on the 17th March. There was a lar|;e 
deposit of osseous matter, and a partial du- 
looation of the davida I thought at first 
there was a fracture, but af terwaras came to 
the conclusion that it was from some injury 
that had caused a ipod deal of inflammation. 
Saw her again on 24th March in conjunction 
with Mr. Kadall, and again on 28th April 
On the latter day the bony matter was iMur- 
tially absorbed, so I arrived at the conclusion 
titore was no fracture. The right davide 
was three-quarters of an inch broader than 
the left at the same point The right davide 
was a quarter of an inch above the other 
davicle, resulting either from laoeraticn or 
relaxation of the ligaments. Nothing would 
he more likdy to occasion that than seizing a 
person by the arms, and lifting her over uie 
IMck of the pew. It would not cause imme- 
diate deformity ; it would cause pain, and 
create a difficulty in rabing the injured arm. 
The displacement I have no hesitation in 
■ayiop, is permanent It is a great deformity, 
especially in a femal& I bebeve this is en- 
tirdy a recent inflammation, because a great 
deal has been absorbed since I first saw it 

This dosed the v^ntiff's'caseu 

Mr. Ibslahd asked that Dr. Thomas and 
Mr. Wilson, of Richmond, should be per- 
mitted to examine the plaintiff's shoulder. 

Mr. HionrftoTHAM said he had no objection 
to any two hospital suigeons— say Dr. Moloney 
and another— or anv other two medical gen- 
tlemen appointed oy the Court examining 
the plaintiff in conjunction with Dr. Bsfker, 
•Imt there were reasons against dther Dr. 
Thomas or Mr. Wilson examining her. He 
did not care to state the reasons pnUid^, and 
indeed it was unnecessary to do so. but there 
were reasons for Dr. Barker declining to meet 
the two gentiemen named. 

Mr. luLAND said the two gentlemen had 
remained in court to bear the evidence, and 
the defendant would be derived of that ad- 
▼anta|se if other medical gentlemen had to 
examme the plaintiff. 

Mr. HiQiHBOTHAic.— They can give their 
evidence as witnessok but the examination 
maybe by others. HoweveTj I understand 
there is no objection to Mr. Wilson examining 
theplaintiff. 

Mr. Ibilavd.— I must insist on both gen- 
tlemen. 

Mr. HionrBOTHAM.— Very well, and I can- 
not consent to that 

On Saturday, May 28; 

Mr. Irilavd addressed the jury for the 



defence^ and called the following wit- 



John Vale, derk to Willan and Son, pro- 
duced the deed conveying the land on which 
the church at Kew is built to trustees for 
Congregational church purposes. 

J. T. French, a storekeeper, examined by 
Dr. DoBSOir, said,— I have been a member of 
the church at Kew since its foundation. The 
deacons manace the secular affairs of the 
church, look after the accounts, and collect 
There are no fixed pew rents, but at the 
■ame timet those who sit in the church 
legularlv are expected to pay. Mr. Barlow is 
one of the deacons. Mr. and Mrs. Clutterbudc 
did not attend the churdi regularly. Their 
children have attended, but very irregularly. 
The pew in which they were accustomed to 
■it was unappropriated for some time before 
January last Strangers used to be put into 
it The practice reqtecting the collection of 
money is for people who attend the church 
to fill up a form like this :—" To the treasurer 
of the Congregational Churdi, Kew. I pro- 
mise to give until further notice, towards the 
•npport of Divine worship in the above 
duueh, the sum of ^— weekly. Signed." 

^ch Sunday plates are hdd at the door, in 
midi people place an envelope oontaininjiK 
their weekly coutribntions. Each envelope is 
numbered. fOne of the envelopes was put in 
evidence ; it Dore the words, in print Kew 
Independent Church, weekly contribution. 
No. 2."] Have always hdd the plate at one 
door for the last eight or nine years. I have 
never observed eitiier Mr. or Mrs. Ciutter- 
budc put anything into the plate for the last 
two years, nor cud I observe the children. 
They did not come out at my side. Mrs. 
QutterbudL was diosen a member of the 
church, but she has ceased to be one 
of her own free will We do not con- 
sider that she is a member now. If a 
person does not attend the sacrament 
for six months we consider that he has 
ceased to be a member, unless he forwards a 
reasonable excuse, such as illness. I have not 
seen Mrs. Clutterbuck at church once in the 
last 12 months. About three years ago Mrs. 
Clntterbnck sent to me about some danderous 
statements circulated about her which she 
attributed to me, but die was convinced after 
a few minutes that I had nothing to do with 



Cross-examined by Mr. Higihbothaic.- 
The seats are not free sittings because they 
are mostiyoccupied by people who regularly 
attend, we demand no sums for the appro- 
priation of any seat but it is expected people 
will subscribe to the support of the church. 

Mr. HionrBOTHAM.— Snppodng a person 
takes four seats, and occupies them, and does 
not put in one of the envelopes, what then ? 

Witness.— We send him notaoe requesting 
him to subscribe. 

Mr. HioiHBOTHAM.— If he does not what 
then? (Lanchter.) 

Witness (hesitating, and apparentiy mudi 
perplexed).— I don't know. I never heard of 
sndiacase. 

Mr. HioiNBOTHAM. — The appropriation 
takes place without fixing a certain sum for 
the use of the seat ? 

Witness.— Yes ; this seat was appropriated 
to Mrs. Clutterbuck and her family some years 
ago^ and has been occupied by them till 16th 
January, with longer or shorter intervals. 

Mr. HioiHBOTHAM.- Have there been any 
gaps in your own attendance at church ? 
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WitKkeM.—Uj npt haTe been Tery lew. 
Can*l remembv bow often the cbfldnni were 
abeent in the two yean before January last. 
We don't take each particalar notice. I did 
not send the notice asking for the expected 
payment for the pew. It was not my bnsi- 



Mr. HionrBOTHAM.— It was yoar business 
apparently to see who paid the money. 

witness.— No. I did not act as secretary. 

Mr. HioiNBOVHAM.— Bat yon watched to 
ascertain what they peid. 

Witness.— They did not come oat at my 
door, except onccb when no money was paid. 

Mr. HioniBOTSAX.— Is a person who wishes 
a seat obliged to sign the form yoa have 
alladedto. 

Witness.— There is no oompalsion. 

Mr. HioniBOTHAM . — Only he most pay 
something. Is he enected to pay before the 
seats are appropriated f 

Witness.— No; not to the moment 
(Laughter.) 

Mr. HioiHBOTHAX.— Is he expected to make 
this promise after the seat is appropriated as 
a condition of holding it ? 

Witness.— He signs if he chooses. 

Mr. HiQiNBOTHAM.— And if he does not 
choose ? 

Witness.— We trnst to him giving some- 
thing in another way. 

Mr. HioiMBOTHAX.— Yoa don't withdraw 
the seat from him in conseaaence? 

Witness.— Na I swear that no one has a 
claim to any seat 

Mr. HionrBOTHAM.- Is the seat taken away 
if he refoses to sign the promise or make pay- 
ment in another way? 

Witness.— I don't know of sach a case. 

Mr. Ibilavd.— If a man came who would 
pay, would you take the seat from the man 
that would not? 

Witness.— No. (Laughter.) 

Mr. Ibbland.— If one party woald not pay, 
and another par^ would not buy him out 
what then? 

Witness.— We would try and accommodate 
him with another. 

Mr. Ibblamd.— ^Suppose there were two per- 
sons applying— one who would pay and the 
other who would not— which would you put 
Into the kingdom of Heaven? 

Witness.— I see you are bringing us up to a 
little sharp pfactice. (Laughter.) 

Mr. IBELAHD.— Oh, dear no. Suppose there 
was only room lor one in the case I have 
mentioned, to which would you give the pre- 
ference? 

Witness.— To the one who had ponearion ; 
but the occurrence is very unlikely to take 
place. 

Mr. lagLANa— Bat supposing neither wm 
inside, but both were rushing to heaven 
through your church— one willing to pay and 
the other not ? 

Witness.— Well, I don't know ; I would not 
decide it myselt My own opinion is I should 
study to keep things quiet (Laughter). 

Mr. Ibkland. — Suppose you could not 
accommodate both, which would vou accom- 
modate—Lazarus or Dives? (The witness 
seemed rather puszled, and did not answer). 
Shakspeare says, "Base is the man that 
pays." Do you agree with him ? 

Witness.— I would let things rest as they 
were. 1 would accommodate everybody as 
well as I could. If there was not room for all, 
some must atop out The one that had the 
seat might keep it 



"Mr. iBBLAinDL— Although he did not pay? 

Witnesa-Yes. 

Thomas Judd, derk in the Cnstoma^Iam 
a member of the O>ngregational church. 
Kew— a trustee and a deacon. Mr. Barlow 
is also a deacon. Have been in the habit of 
holding the idate at one of the doors. Mr. 
Frendi held the other plate years agOb but 
latterlv other parties have held it The Clut- 
terbacks have sat in two or three different 
positions to my knowledge. They always 
came out at the door where I stood. Have 
not seen Mr. Clutterbuck at church for three 
or four vears, Mrs. Clutterbuck attended oo- 
casionaUy after her husband ceased to attend. 
Have not seen her attend within the past 
12 montha Have not seen Mrs. Clutterbuck 
put anything in the plate since her husband 
stayed away. I am sure *of Uus, because I 
made a point of watching her. I am not so 
certain about the children. I think once one 
of the boys, about Christmas lime, put in 
a small silver coin— a 6d. or a Is. He may 
have done it once before, but certainly 
it did not happen three times. In fact 
it was such an extraordinary thing that 
I remarked upon it at once to a 
person standing beside me, and I also 
mentioned it out of the church. When a 
person comes to the neighbourhood and 
wishes to attend regularly a seat is offered to 
him« and if he takes it the seat is appropriated 
to him and his funily. But it is generallv 
implied to bim that tbe church is supported 
by voluntary contributions, and as we take 
no state aid the church could not be sup- 
ported unless the people paid. Members of 
the church are the onqr persons we recognise 
as having any claim to the property. Mem- 
bers of the congregation have no claim what- 
ever. Saw Mrs. Clutterbuck with reference 
to her becoming a member of the church. 
The interview took place in August 1864, and 
did not last 10 minutes. The examination is 
a mere form. After a few remarks about her 
wish to become a member, I told her I heard 
she had an infirmity of temper, and that in 
future, for the sake of the church, she ought 
not to exhibit anything of that kind. The 
husband came in then and the matter was 
mentioned to him. We parted the best 
of frienda Mr. Clutterbuck attended 
the church afterwards. I did not hear 
till to-day that he assigned the slanders 
on his wife as a reason for not attend- 
ing church. He wanted me to funush him 
with information that was not in mv power. 
He thought there were other reports in circn- 
lation than about her temper, and asked me 
for the authors of the scandals ; but I knew 
nothing about them. This happened verv 
shortly after the interview about the church 
membership. I believe he attended the 
church after that second conversation, and 
till the new minister, Mr. Phippe. came. I 
understood they attended the Baptist church, 
Kew. He Mid in 1862, 308.; in 1863, IQs.; in 
1864, lOs. I am treasurer to the church. He 
has never paid anythina since 1864. 

Mr. HioiNBOTHAM.— What ought he to have 
paid? 

Witness.- Five shillings per month would 
have met our expectations. It was left to the 
discretion of the giver. 

Mr. HionfBOTHAif.- How can vou say sa If 
the seat would be taken from him, and hii 
children turned out if he did not pay? 

Witness.— The amount is left to his own 
dlKretioiL 

Mr. HiGiNBOTHAif.— You s^ you watched 
dosely to see what was paid. Would yon 
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htkV done to if the 61. per month had heen 
peid? 

Witnen.— Certainly not The seat they 
originally oocnpied was appropriated to them 
when the payments were being made. There 
is no record of appropriation of any seats. 
Any one deacon oomd appropriate a seat 

Mr. HiGDiBOTHAM.— Could one deacon can- 
eel the appropriatioQ ? 

Witness.— Never heard of such a case 
where a person had continaed his pajmentSi 
We never think of sending notice before ap- 
propriating seats^ Never knew of such a 
notice. (The witness afterwards explained 
that he did hear of one sach notice to a pre- 
vious occopant) I did not attempt to satisfy 
Mr. Clatterbock. I thought it was an unrea- 
aonable deman<L I told him at a future date 
that the demand was unreasonable. This 
was about two years after he wrote the first 
letter, when he wrote me a second letter. 

Mr. HioiHBOTBAM.— Were you aware that 
there were any scandalous rumours affecting 
Mrs. Clutterbuck? 

Witness.— I was informed immediately after 
Mrs. Clutterbuck came to Kew that she had 
applied to be admitted a member of the Inde- 
nendent church, Richmond, and was re- 
inaed. I am not aware that tiiere was any 
other rumour about her. I did not tell Bir. 
Clutterbuck that the only rumour I heard was 
about the refusal to admit her to the Rich- 
mond church, because I thought he intended 
to compel me to jpve up the authors of cer- 
tain rumours which I never heard. He be- 
lieved I could tell him more than I would. 

Mr. HioiMBOTHAM.— Would it not have 
been but fair to tell him yon knew of no 
rumours? 

Witness.— I knew he said he would compel 
me to give up the names of the authors. I 
knew, too, he was a lawyer's clerk, and I was 
afraid I should be taken advantage of. 

In re-examination, the witness said that a 
year or two after Mrs. Clutterbuck became a 
member of the church she met him in the 
street and asked him if it was true that he 
had heard she got drunk, and he replied, 
" Na he never heard of it" Mrs. Clutterbuck 
had been a member of the church, but her 
membership lapsed before January last 

James Padbury said he attended the Kew 
church in 1S66, 1866^ and 1867. Saw the 
Clutterbucks thera Acted as deacon in the 
beginning of this year. Gave Mr. Buzzard the 
seat concerning which the action was brought 
It was part of the deacons' duty to arrange the 
aeats. 

Cross-examined.— Had attended the church 
for five years till Mr. Connebee left and Mr. 
Davis became minister. When Mr. Connebee 
returned to the church he returned. In 
the meantime he had attended the Baptist 
church. The church had agreed to indemnify 
Mr. Barlow in this action, and of course he 
(witness) would pay his share. 

Mary Jane Gladstone said,— In 1S67 or 1868 
Mrs. Clutterbuck told me that her daughter 
had left Mrs. Franklin's because Mrs. Frank- 
lin had pushed her down the stone steps into 
the yard. She said the girl's shoulder was 
severely injured, as well as her head. 

Ann Dannock, a washerwoman, said, — Mrs. 
Clutterbuck told me about four years ago that 
her daughter had put out her shoulder with 
a sling. 

Elizabeth Hogg said,— I was engaged as 
nurse to Mrs. Clutterbuck four years and 10 
months ago. I left in consequence of her 
violent temper, and her prindpies in general 



were not good. (Laughter.) She beat her 
children most unmercirally, and Mr. Clutter- 
buck interfered once when she was beating 
the plaintiff. ShecaJledmenames— "a low 
creature," and I said we had better part 

Bfr. HioiNBOTHAM objected to the evidence 
that was given respecting Mrs. Clutterbuck's 
treatment of her children, unless it was 
shown that the injury to the plaintiff was 
caused in that manner. 

His HovouB did not think the evidence ad- 
missible, but decided to receive it subject to 
objection. 

When the witness had given her evidence 
in chief she famted away, but soon revived. 
The questions put to her in cross-examina- 
tion were unimportant 

Dr. D. J. Thomas deposed,— I have heard 
the evidence of the assault committed on the 
ijaintiff. and also the evidence of Dr. Baricer. 
nom Dr. Barker's statement I ihould 
imagine there must be extensive disease of 
the clavicle. The injury could not have been 
occasioned in the manner in which this assault 
is said to have taken place. I stake my pro- 
fessional reputation on that statement My 
xcAsona for that <qpinion arc that the shoulder 
joint possesses more freedom of motion than 
any other joint in the body, and I am sure 
any traction could not have produced the 
injury to the head of the clavicle ; the musdes 
would have yielded to the pressure. Fracture 
of the clavicle is only produced bf direct force 
on the shoulder or the extended arm. You 
see children more tossed about eveiy day than 
the plaintiff was, and children's bones are not 
so easily broken as adults'. I mav say that I 
only speak from hearsay, and Utue value can 
be attached to such testimony. I should have 
been better satisfied if I had been allowed to 
examine the child. I don't think any man 
could by seizing a child so Uu^rate the muscles 
as to dislocate the clavicle. To cause such a 
laceration, the child must be a very weak one^ 
and the pull on her arm very great indeed. 

Mr. HioiNBOTHAM Said there was no objec- 
tion to Dr. Thomas examiningthe plaintiff. 

Mr. Ibsland asked that Mr. Wilson should 
also be permitted to examine her, but Mr. 
Higinbotham declined to consent 

The witness then IM the court to examine 
plaintiff's shoulder. 

Rebecca Day said,— Mrs. Clutterbuck has 
often told me that the health of her child 
was very bad. She said that Mn. Franklin 
had pushed her daughter down the school- 
room steps into the yard. She said the girl's 
shoulder was hurt ftnd that it would be an 
injury to her as long as she lived. Can't fix 
the date of this conversation. It was about 
three or four years aga This conversation 
was repeated more than once. On Sunday, 
Jan. 16, between 8 and 9 o'dock, ICrs. Clutter- 
buck and her daughter came to my house. I 
noticed nothing peculiar about the girL Mrs. 
Clutterbuck asked me if I had beeoi to chnrcfaL 
and I said I was there late. She adEed me if 
Ithoncht Mr. Barlow was drunk or mad. I 
said I did not think he was dther. She said 
Mr. Barlow had caught her daughter by the 
two hands and dragged her over the seat to 
the one behind, exposing her dotiies. She 
said she wished it haoT been old Judd in 
place of Barlow. She gave no reason for that 
wish, and I did not ask her. She said the 
children went early to church that evening 
as she wanted to get them in there before any 
others should occupy the seat She said they 
had given the seat to a man who had latdy 
come from Melbourne, and who she expected 
would Be insolvent shortiy. Saw the plaintiff 
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the week after the oociiRe&oe,aiid she appeared 
in her usual state of health. There was a 
meeting of the church on the Thursday fol- 
lowing, 16th January. Mrs. Clutterbuck came 
up to me to see what the old fogies had done. 

Mr. Ibblano.— Were you present at the 
meeting T 

Witness.— No; I was not an old fogy. 
(Laughter.) 

Cross-examined by Mr. Hioihbotham.— 
Mrs. Clutterbuck came to see my husband, 
who was present at the meeting. He is not a 
deacon. Only the male members of the con- 
gregation were present. Mr. Da^ would not 
tell what had occurred. He said he never 
would tell anybody Uving. 

Mr. HioiNBOTHAM.— Do von mean to stand 
in that box, Mrs. Day, and solemnly tell this 
Court that your husband said he would never 
tell any one living what occurred, and yet 
after such a statement you did not make 
him tell you? 

Witness (laughing).— I assure you I never 
asked him. 

Dr. Thomas, recalled, said— I have examined 
the plaintiff's shoulder, and I don't observe 
any difference between one clavicle and the 
other. I don't think there is anv permanent 
injury there. She put her hand to the back 
of her head, which is the great test in such 
cases. 

Cross-examined by Mr. HionrBOTHAM.— 
That motion would be a test of the Joint 

Mr. HiGiNBOTHAM.— And as nobody said 
that the joint was injured, the value of that 
test is not much. 

Witness.— There is a difference between the 
shoalder joint and the clavicle. I don't know 
what Dr. Barker meant by the height of the 
clavicle. I did not observe anv elevation of 
the right shoulder more than of the other. I 
did not measure the elevation, because there 
was none to measure. 

Edward John Wilson, surgeon, at Rich- 
mond.— Don't think that the clavicle could 
have been injured in the way described by 
Dr. Barker, from merely lifting the chUd over 
the pew. The formation of bony matter is 
caused either b^ direct violence or disease- 
not by ordinary inflammation simply. 

Cross-examined.- If the sirl resisted the 
attempt to lift her the muscles would be in- 
jured, not the ligaments. Injury to the 

davicle would cause a pain along the neck to 
the ear and would prevent her Uzting the arm 
easily* 

On Monday. May 30^ 

T. M. Buuard, bookseller, said,— I am a 
member of the Kew Independent church. I 
went to Kew in November and applied for a 
pew. One was appropriated to us. On Sun* 
day, January 9, the two brothers of plaintiff 
came to the pew, but the defendant took them 
to another seat. On the morning of the 
16th one of the boys came to the pew 
and tried to get in. I prevented him ; 
there was no room, and he went away* 
The defendant did not touch the boy that 
morning ; he did not throttle him. Was at 
church on the evening of the 16th. Went a 
few minutes before service commenced, with 
the intention of taking possession of the pew* 
There were four or five children in the pew* 
The plaintiff was one of them. Mr. Barlow 
was standing at the entrance to the church* 
Immediately he saw me he moved down the 
aisle, and went into the seat behind mineii 
He was stooping down as if speakine to the 

S'rl who was sitting at the end of the pew« 
e continued doing so as I walked down the 



aisle to the seat. Just before I reached the 
pew Mr. Barlow put his hands under the 
girl's arms as if to raise her from her seat. 
She resisted violently, shaking herself in the 
pew and struggling. I passed the end of the 
pew and stood still, and the girl started up 
and bounced out of the seat. Mr. Barlow 
put his hand on the others and passed them 
out I think the boys took a seat but went 
out again. The seats are movable forma 
with backs. Saw Clutterbuck next day. He 
called to complain of the treatment his chil- 
dren received. He told me his daughter had 
been pulled over the back of the pew, and her 
clothes pulled up, to the disgust and astonish- 
ment of every one in church, by Mr. Barlow. 
I said the statement was perfectly false, for I 
witnessed the whole occurrence. He said it 
did occur, for it was seen by several people in 
the church. I said if it did I must have seen 
it as I was standing by. He said he had 
been recommended to bring an action against 
Mr. Barlow. I said, "Mydear fellow, don't 
be so foolish ; you will certainly lose it" Had 
not given the children permission to sit in ti^e 
pew. 

Cross-examined by Mr. Aspinall.— Did not 
interpose when the plaintiff was struggling. 
I was sorry to see the deacon act as he did, 
but then the children had no right to the 
pew. 

George Bell, assistant Government short* 
hand writer. — Usually played the harmonium 
at this church. Was ikying on 16th Janu- 
ary. Miss Clutterbuck came to the church 
about 10 minutes before service began. Mr. 
Buuard and his fkJiUy came afterwards. Mr. 
Barlow then went down the church to the 
pew, and removed the children, one by one^ 
placing the boys in another seat at the side. 
The plaintiff, followed by her brothers, im- 
mediately came down the aisle towards ma. 
She had a broad grin upon her face. No child 
could have had such a grin had she been in 
pain. She then went out with her brothers. 
She was not dragged over the pew in the 
manner spoken of. I did not notice Mr. Barlow 
to be different in his manner or appearance to 
what he generally is. He was not white with 
passion. There were about 40 or 60 people in 
the church at the time, and I don't think 
out of those half a dozen knew anything of 
what transpired. 

To Mr. Aspinall.— I saw nothing in the 
shape of a struggle, nor did I see her offer any 
resistance. I did not hear Mr. Barlow speak 
to her, but I saw him leaningover the pew. I 
am very intimate with Mr. Barlow and the 
family, and am a frequent visitor to them. 
We have had conversation together about the 
matter frequently until I am tired of it 

Charles Vickers, architect and surveyor, 
sworn, proved that the plan produced of the 
Congregational church at Kew was drawn by 
him, and was correct 

Henry Mills deposed that he was at the 
Congregational church at Kew on the even- 
ing of 16th January. Saw Mr. Barlow ^o up 
to the pew in which the plaintiff was sitting 
as if to speak to her, and then put his arm 
under her armpits and lift her ujp. She 
then went out He did not see her lifted over 
the back of the form. Had Mr. Barlow been 
white with passion at the time he should have 
noticed it He did not see any peculiarity. 
The girl did not resist at all. 

To Mr. Aspinall.— She came out of the 
pew without any resistance and without any 
aelay. 
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Oaozge Atkins stated thsl h« was in the 
Cpngmatlonal chuch at Kew on the night 
•of the 16th Jannazy. He saw the plaintiff in 
ihe pew now oocupied bgr Mr. Bnzsard, and 
saw Mr. Barlow lift her ont^ bat did not see 
him poll her over the back of the seat The 
girl was not crying. One of the boys took an 
observation at defendant^ and said, " Yoa are 
too fast old Baiiow." 

To Mr. AapiHALL.— Mr. Barlow caoght 
hold of the girl under the armpits. He Sid 
not lift her out, bat she walked oat by her- 
self. 

William Pyle^ a member of the Congrega- 
tional Chnrch at Kew, was in the charch on 
the evening named, and saw the Qatterbnck 
children in the pew. Mr. Barlow went up to 
them and stooped down, apparently to speak 
to them, and pat his arms under the girl's 
arms, when the chUdren got up immediately 
And went out. 

To Mr. AspiHALi..— There was no resist- 
ance. The drl went out directly Mr. Barlow 
put his hands on her. 

Corinna Watson Day, daughter of Rebjcca 
Day, who gave evidence on Saturday, de- 
posed that at her mother's house she spoke to 
the plaintiff after service in the evening of 
the l6th January, and also to Mrs. Clutter- 
buck. The plaintiff was not crying. She did 
not hear anything said particularly. 

J. T. French, Thomas Judd, and Francis 
Ross, deacons of the church, proved that they 
had not given permission to tne Clutterbucks 
to sit in that pew. 

Wm. Henry Barlow, the defendant, said,— 
I am a deacon of the Congregational Church 
at Kew, and act with the three others called. 
I know the Clutterbuck family. The dutiej 
of the deacons are to see to all secular 
matters of the church, to distribute the seats, 
and to collect money. I Joined the church 
in 1868 in November, and became deacon 
on the first Sunday in January of the 
present year. It is usual to put up tickets on 
the pews to indicate to whom they are appro- 
priated. On the 2nd January, the first SuncUur 
I took office as deacon, the Clutterbuck chu- 
dren Antered the pew in dispute, and I re- 
moved the boy into another pew. He went 
voluntarily on my telling him to do so. A 
Mr. Hubbard, who had occupied the pew for 
A vear, also removed at my request on my 
asking her to do sa The seat had at 
this time been appropriated to Mr. Buzzard. 
On 9th January, plaintiff and her brothers 
■Bnd sisters came to the church. The Buz- 
sards were in the pew when plaintiff and her 
brothers and sister came to the entrance of 
the pew and stood there. I walked from the 
door, and said. "That pew is occupied; wUl 
you sit here?" pointing out a place. They 
did take their seats there. In the evening of 
the 9th the same thing occurred again. I 
pointed out to them another seat, but the 

g'rls walked out, and I believe the boys fol- 
wed them. I believe Mr. Clutterbuck was 
at church once during my time. On the 
morning of 16th Januaiy, the children came 
agsin, uter the Buzzards were in ; I pointed 
out a seat to them. The girl remained 
motionless. I spoke to plaintiff three times, 
saying, '* WiU you take this seat?" but she 
made no answer, and at last walked out, her 
brothers and sister foUowing her. I did not 
throtUe one of the boys, nor put my hand on 
him. In the evening of that day, the plaintiff 
arrived at the church before me. I arrived 
10 minutes before service began. I did 
nothing till the Buzzards arrived, about a 



minnte or two before service began. I 
walked up the aisle, Mr. Buzzard and his 
famUy following. I went into the seat be- 
liind plaintiff, bent down, and said to her, 
" You know yon can't sit here, I have told 
yon before that this seat is occupied." She 
said nothing, but stiffened herself, as much 
as to say, I shall sit here. I put my hand 
under her to raise her, on which she sprang 
to her feet in a buoyant manner, and left the 
church. She did not catch hold of anything. 
She did not give me time to show her another 
•eat I took out the bovs and put them into 
a side pew. I did not throw one of the boys 
into the pew. One of them stumbled ; I did 
not push him. They only remained in the 
seat half a minute^ when they followed their 
sisters out of the church. One of them 
stopped at the door and said, " You are a jolly 
sight too fast" I did not drag the plaintiff 
over the back of the pew, and lift up her 
clothes. A greater untruth was never uttered. 
She smiled as she left the church. I have 
visited at Mrs. Clutterbuck's house more than 
once. Never had any dispute with them un- 
less what occurred on New Year's Day. On 
that day we had a festival for the Sunday- 
school children. Three of the Clutterbu^ 
children attended— some scholars and some 
not The room was rather crowded, and 
when two other of the Clutterbuck children 
came, I said there was only room for 
scholar, and they went away. The Clut* 
terbucks had not contributed anything to 
the school ; in fact^ we have no contributors 
to the school; the church is supposed to 
maintain it After the children went away 
Mrs. Clutterbuck came to the school, and first 
attacked one teacher and then another. I 
did not go near her, as I pretty well knew 
what her business was. At last I went up to 
her. She asked why her children had been 
turned away. I said we had only turned 
away children who were not scholars. She 
contended that one of the children was a 
scholar : but none of the teachers had any 
knowledge of it They had stayed away from 
the school so long that they bad ceased to be 
regarded as scholars. I said very little to 
her, and cut the matter short, remarking, 
*' You have very little to do with us, and we 
have nothing to do with you." She then 
went away, taking with her the other chil- 
dren. I was not excited on the evening of 
the 16th of January. I was rather in a hurry, 
because the Buzzards were waiting. It is not 
true that I never interfered with the plain- 
tiffs going into the church till January 16. 
The church does not take state aid, and can 
only be supported by the voluntary contribu- 
tions of the persons who attend. 

Cross-examined.— I put my hands under the 
girl's arms. They were against the body. I 
took her by the body, with the intention of 
raising her. I thought slie would do what 
she did, namely, yield to pressure. I did n<^ 
put my hands on her to lift her up. She did 
not take hold of the seat I merely put my 
hands on her to suit the action to the word. 
I said she must go. 

Mr. AspiiTALL.— Did not the action mean, 
' " I'll put you out, if you don't go f ' 

Witness.— No. I knew she would gp on 

Eressure. I intended that she should rise off 
er seat I did not intend to put her out 1 
did nothing beyond what I should have done 
to any other child or girL I took the boys 
out Took hold of them by the arm, saying, 
* * Come into anotiier seat' 
This closed the defendant's case, and 
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Mr. Ireland addressed the Jnry, contend- 
ing that the Clntterbucks had no right 
to the pew; that it was in the power 
of the deacons to appropriate it to whom 
they pleased ; that they had so appro- 
priated it to the Buuards \ and therefore the 
plaintiif had no right to sit in it^ and as she 
refused to leave when requested, the defend- 
ant was jastified in removing her. He also 
sabmitted that the plaintiff had not been 
injured in the way described by Dr. Barker, 
merely by tlie defendant lifting the girl out 
of the seat If her shoulder was injured at 
all it must have been by the accident that 
occurred five vears ago, and in that event the 
defendant if he onl^ used sufficient force to 
remove tne plaintiff from her seat even 
though the result was to seriously injure her, 
was not liable for such unforeseen conse- 

auences. Some odium was attempted to be 
iirown on the deacons for their expression of 
feeling in regard to the non-payment by the 
by the Clutterbucks of any contributions to 
the church, but how was the church to be 
supported, the minister paid, and the ex- 
penses met i^ ftU the people were like Clutter- 
buck? 

Mr. Abpinall replied, contending that the 
non-payment of contributions had nothing to 
do with this case. It was not because ner 
father did not pay money that the plaintiff 
should be assaulted in church before a whole 
crowd of people. He also maintained that 
the plaintiff really had been seriously injured 
by Mr. Barlow, who was responsible for all 
the consequences of his conduct even though 
the child might have been hurt four years ago 
at Mrs. Franklin's school. The pew having 
been once appropriated to Clutterbuck, 
he contended that the deacons oould not take 
it away from him without notice. They did 
give Clutterbuck notice after this outrage— 
why did they not give the notice before, and 
thus have avoided all the scandal that had 
since occurred? 

His HoNOUB. in summing up, told the jury 
that the land, having been vested in trustees 
for church puri>oses, and the management of 
the church naving been entrusted to deacons, 
it was in the power of those deacons to ap- 
propriate the seats as they thought fit and 
the plaintiff had no right to sit in this pew if 
the deacons objected. At the same time, as 
she was in it tba defendant had no right to 
remove her until he had requested her to leaves. 
If he did request her, and she did notgo^ then 
the defendant might use such violence as ttos 
necessary to remove her. But if he used 
unnecessary violence he was answerable for 
the consequences. If the plaintiff was 
not requested to go before tne defendant 
touched her, and there was not much violence 
used, then the plaintiff was entitled to a ver- 
dict but the damages should be nominal ; 
but if he used unnecessary violence, the da- 
mages should be substantial ; and if the jury 
thought he did request the plaintiff to leave, 
and aid not use unnecessary violence to eject 
her, then the verdict should be for the defend- 
ant He thonght tiiis seat bad been appropri- 
ated to the Buzzards, and that it was unne- 
cessary to give notice to Mr. Clutterbuck 
before making such appropriation. 

The jury retired at 4 o'clock, and, after de- 
liberating about an hour, said that they could 
not agree, and were not likely to agree. 

With the consent of counsel on both sides 
the jnry were discharged without giving a 
verdict 

Attorneys : — Klingender, Charsley, and 



Liddle; Palmer and Hedderwick. 

e 
Thubsdat, June 2. 

(Before his Honour Mr. Justice Williams and 
a Special Jury of Twelve.) 

HASH V. MILLEB. 

Slander^BvkUnce a» to tJie Plaintifra Oetwmd 
Charaeier— If^forminff a Jury what amourU 
of Damages will carry Costs. 

An action for slander. Pleas— Not guilty, 
and justification. 

The declaration contained five counts 
setting out the slanders as detailed in the 
evidence of the witnesses. Beck, Pitt Scott 
and Daly. Pleas 1st Not Guilty ; 2nd, a plea 
setting out that the defendant had committed 
the offence as detailed in the evidence vl the 
witnesses, Ellen and Charles B^. 

The Attorney-General and Dr. Dobson for 
the plaintiff ; Mr. Ireland, Q.C., Mr. Fellows^ 
and Mr. M'Farland for the defendant 

The ATTOBaEY-GENEBAL Stated the plaintiff's 
case, which was that Dr. Nash (the plaintiff) 
was a medical practitioner, residing at Wood's 
Point The defendant was a storekeeper, 
carrying on business at the same place. In 
October last Mr. Miller stated to several 
people that Dr. Nash had been guilty 
of improper familiarity with the wife of 
a butcher named B«ll, who also Uved 
at Wood's Point As a plea of Justi- 
fication had been put in, the defend- 
ant would have to prove the truth of his 
statements, and if he attempted to do so the 
plaintiff would call rebutting evidence, as 
the case would be launched merelv by the 
plaintiff proving the utterance of tne slan" 
ders. 

Joseph Edward Beck, manager of the 
Colonial Bank of Australasia, Wood's Point 
said,— About 20th October, 1869, had a con- 
versation with defendant partiy in the street 
and partiy in his store. Defendant referred 
to some rumours affecting the character of 
Dr. Nash. 1 said I heard there was a rumour, 
but did not know what it was. He replied, 
'* He has been at his old games again, taking 
improper liberties with Mrs. Bell ; he had his 
arms round her waist chucked her under the 
chin. Mrs. Bell fell back in a fainting states 
when Mrs. Dean rushed in, and the doctor 
bolted out of the back door." I said " I did 
not believe it" Defendant replied, "I have 
no doubt about it as Bell told me himself." 
Bell is the husband of Mrs. Bell. The affair 
was a subject of general conversation at 
Wood's Point Have been at Wood's Point 
two years and a half. Soon after I went 
there Miller said to me I ought to keep away 
from that infernal scoundrel Nash. 

Cross-examined. — The conversation I first 
alluded to occurred about 4 o'clock in the 
afternoon. In the evening, Mr. Boyd, the 
manager of the Bank of Victoria, Mr. Hamil- 
ton, tne postmaster, and Mr. Lucas dined 
witn me. Lucas and I afterwards went to 
Dr. Nash's. Dr. Nash said *' They are at it 
again ; why can't they leave me alone ?" He 
spoke rather iocularly. I said it was a serious 
matter, and his friends would expect him to 
clear himself .of such a charge. He then 
asked me what it was. and I replied that the 
charge was taking ithproper liberties with 
Mrs. Bell. I repeated exactiy the words the 
defendant said to me. I was perfectiy sober. 
When we left Lucas said I had acted a manly 
part, but in the morning he said I had behaved 
rather foolishly. Was on ordinaiy visitins 
terms with Dr. xfash during the two years ana 
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a half I bave been there. I may have told 
Mr. Hamilton I did not remember what 
I said to Dr. Nash, but I don*t think I did 
sa 

William Pitt, proprietor of the Commercial 
Hotel, Wood's Point, said.— About the 20th 
October, 18G9, defendant came into the bar of 
the^ hotel at 12 o'clock at night The conver- 
sation was brought round to the prevailing 
topic of that day, and I expressed my dis- 
belief of it. Defendant said that Dr. Nash 
had Mrs. Bell on the sofa ; that he was kissing 
and hugging her, and was otherwise behaving 
improperly to her. 

Cross-examined. — The conversation was 
cut short by the arrival of Dr. Nash. I re- 

Seated the conversation to him then, because 
asked me. He said he had heard there was 
a rumour affecting his character, and wanted 
to know what it was, and I told him what 
Miller had said. 

Kobert Scott, mining manager, said^— On 
20th October, met the defendant opposite his 
store. He said tome, *' Nash has been at it 
again." I said it was wrong to make those 
insinuations against a man, and he should be 
prepared with facts. Miller said Mr. Nash 
had been taking liberties with Mrs. Bell, and 
had her on the sofa, kissing and hugging her, 
eiqbt days after her confinement, and that if 
Mrs. Dean (the nurse) had not come in, vio- 
lence would have been used. I said I did not 
believe it, and he said his authority was Bell, 
the husband. Defendant also said that there 
had been a similar case on the hill, and that 
plaintiff had paid money to settle it. 

William Daly, a miner, said, — On 21st 
October. 1869, had a conversation with 
Miller about Dr. Nash—partly in Bell's shop, 
partly on defendant's verandah. He said 
that Dr. Nash made an attempt on Mrs. 
Bell ; that he came into the house without 
knocking, or announcing his arrival, sat 
down beside her, was " tiddlewinking" with 
her, and tried tK> kiss her ; that Mrs. Bell 
screamed for assistance, and Mrs. Dean (the 
nurse) came to her. He said this occurred 
four or five days after she was confined. He 
also stated that Charley Bell was his autho* 
rity. 

Cross-examined by Mr. Fellows. — The con- 
versation commenced at Bell's shop, which 
was next door to Miller's. Bell was not in 
the shop, and Miller went to cut some beef 
for roe. I noticed the absence of Mr. Bell, 
and then Miller told me what I have re- 
peated. I told Dr. Nash that evening, and 
he made a note of it. 

This closed plaintiff's case. 

Mr. Fellows then addressed the jur/ for 
the defence, stating that as to part of the 
alleged slander — that charging cnminal con- 
duct against Dr. Nash — the defendant never 
uttered it. But he should be able to prove 
that the plaintiff had taken improper liberties 
with Mrs. BelL 

£11en Bell, wife of Charles Bell, a butcher 
at Wood's Point, said,— In October last Dr. 
Nash attended me during my confinement. 
On a Tuesday, five days after my confinement, 
I was sitting in the parlour. The door was 
shut. The door leads to the street. Mrs. 
Dean was in the room. Dr. Nash came about 
one o'clock. He said to Mrs Dean, ** You 
arc a better doctor than I am to get her up so 
soon." He came and sat on the sofa near 
me. He said I looked as if nothinc; ailed 
me, and he put his arm round my waist. I 
tried to move away, and he caught me by the 
cheek. I moved away, and he also moved a 



little from me. Mrs. Dean was present all the 
time. He did nothing more. He had pulled 
me by the waist towards him. He then spoke 
to Mrs. Dean about the baby. He had his 
arm round my waist for a moment only. I 
said nothing, because I was ashamed. I com- 
municated to my husband what had hap- 
pened. He never called again to see me. 

Cross-examined by the Attornet-Gene- 
BAL. — The room is 10 feet square. Dr. 
Nash brought a little daughter with him. 
She was standing b^ his side at the 
time. There was a httle niece of mine 
in the next room at the time. Have 
two sisters at Wood's Point, Mrs. Rea and 
Mrs. Cox. Dr. Nash attends them still. Don't 
remember if Dr. Nash said I was up too 
soon. Was sitting with my back to the 
window. There was only one window in the 
room. Was not asked to put out my tongue, 
and did not show it I was so put about I 
cannot tell whether I shook hands with him 
when he left or not. 

Re-examined. — He did not tarn me round 
to the window. He could have seen my 
tongue without taming me round to the 
light 

Sarah Dean, nurse, residing at Wood's 
Point said^Was with Mrs. Bdl in October 
last when Dr. Nash came in. He said to Mrs. 
Bell, " What up already?" and I said "Yes, 
doctor, she's much better up than in bed." 
The doctor said, " You can set them better 

Quicker than I can." The doctor then sat 
own beside Mm. Bell, put his hand round 
her back and patted her, saying he was glad 
to see she looked so well. I said she did not 
look like a woman just got up from her con- 
finement The doctor put his hand to her 
face and caught her by the chin, and said, 
"You don't look a bit the worse for it" I 
don't think the doctor meant any harm. Mr. 
Hamilton came to me to see what had 
been done, and I showed him. I put my 
hand round his waist and showed him. 
(Laughter.) 

Cross-examined by the Attornet-Gbnebal. 
—I told him just what I have said to-day. 
Dr. Nash's little daughter was standing be- 
tween his knees. Have seen him do to 
other patients jnst what he did to Mrs. BelL 
(Laughter.) 

Charles Bell said,— On 19th October, 1869, 
Mrs. Bell told me of the way in which Dr. 
Nash had treated her. Called at Dr. Nash's 
the following day, at 2 o'clock. The doctor 
was not in. I left word that I did not want 
him to call at the house any more, but I 
wished to have a few words with him at the 
shop. He came into the shop greatly excited. 
He said, "Good God, Bell, what is all this 
about?" I said, "You have insulted my 
wife." He said, " If I did so, I am not aware 
of it. I am told that Mrs. Dean was in the 
room at the time, but I was not aware that 
she was there.'' He asked me what he had 
done, and I said he had put his arm round 
Mrs. Bell's waist and given her a good 
squeeze. He said he did not remember doing 
it I said Mrs. Bell shifted from where she 
had been sitting, and had turned her face 
from him, and that he then pulled her by the 
chin. He said, " I don't remember anything 
of the kind." He repeated that twice. He 
also said that under existing circumstances, 
he considered it a favour to attend Mrs. Bell. 
Saw Mrs. Dean on the evening of the occur- 
rence, and she made a complaint to me of 
what occurred. She put her arm round my 
waist to show me. She gave me a pretty good 
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squeeze at the time — in fact, I was rather 
ashamed. (Laughter.) She pulled me by the 
chin, toa 

Mr. Ireland proposed to ask the conversa- 
tion that occurred between the witness and 
Mr. Miller, and cited Bennett v. Bennett, 6 C. 
and P, 588. 

The Attornet-Genebal referred to Wat- 
kin V, Hall, L.R. 3. Q.B. 396^ and contended 
that a person was not relieved from the 
onsequences of his slander by giving his 
authori^. 

His UONOUR admitted the evidence, as it 
would go in mitigation of damages. 

Examination continued. — I told the defend- 
ant and a number of other people what my 
wife and Mrs. Dean told me. It became a 
matter of general conversation. Received the 
following letter from the defendant, through 
Mr. Rea» enclosing a document which I was 
to sign. Th'- letter was as follows : — 

"Wood's r-mt, 22nd October, 1869. Mr. 
Charles Bell, i )ear Sir,— Much scandal has 
been whispcit-d and talked openlv in this 
town within the past two days, in which your 
name and that of your wife, together with my 
own, have been freely mixed up, and veiy 
serious charges have been made against me, 
of which you have been given as the author. 
As I am not aware of having done you the 
slightest wrong, or used the least freedom 
with Mrs. Bell which the most punctilious in 
the world could call improper, and as the 
reference seems to be made to my last visit, I 
will without hesitation state what occurred. 
On Tuesday last, I visited Mrs. Bell about 
noon, or a little after ; my little girl was with 
me. Mrs. Bell had only been confined on the 
previous Wednesday, and when I visited I 
vas sitting on the sofa. I did not expect to 
find her up so soon, so I sat down, with mv 
little girl I think sitting on my knee, and 
Mrs. Deane all the time in the room. I patted 
Mrs. Bell on the back, and possibly I chucked 



her under the chin, and said, * Wbv, you are 

J Quite as well as ii _ 
not been ill at all. Mrs. Deane, yon are better 



looking famously, quite as well as if you had 



than lam to be able to have Mrs. Bell up so 
soon.' Mrs. Deane was all the time in the 
room, and tbe idea of impropriety at such a 
time seems so revolting that I can't fancy it 
occurring to any one. I felt much flattered by 
bein^ called in to attend Mrs. Bell under exist- 
ing circuxnstanoes, and much regret that any- 
thing should occur to give you or her thd- 
slightest uneasiness. For my nart, I can a^ 
sure vou I would not for worlds do anything 
which would be hurtful to the feelings of 
either of you, and I am. sure you would acquit 
me of having done so. — ^Yours faithfully, 

"AxdbiwNabh.*' 



The document I was to sign 

" Wood's Point. Oct 22, 1869. Dr. Nash,— 
Dear Sir,— I received your letter this evening, 
and I am hapi^ to assure you that I am 
satisfied you did not take any improper 
freedom with my wife, and never intended 
to do so ; and Mrs. Bell joins me in express- 
ing our regret that any reports should be 
spread abroad which may be hurtful to your 
professional or private character.— I am, 

I did not sign it. (Another letter from the 
plaintiff to Bell was read, in which he de- 
tailed the charges made by Miller, denving 
their truth, and asking Bell also to denj 
them.) , 

Crofls-examined by the AtTOENiT-OiNEBAib 
—Dr. Nash lives nearlv half a mile from me. I 
did not go to Dr. Nash's on the night I heard 



my wife's statement I was not sure whether 
I should take criminal or civil proceedings- 
against him till I had consulted Mr. Miller. I 
usually spent an evening with Mr. Miller, and I 
went to him that night just as usual Dr. 
Nash has attended Mrs. Rea and Mrs. Cox 
since this occurrence, but there is no help for 
it, as there is no other doctor within 30 or 40* 
miles. I know Mr. Miller is not friendly to 
Dr. Nash. I believe each has the same feel- 
ing towards the other. On the 20th October 
Mr. Rea came and said Dr. Nash wished to 
see me at the hotel opposite, and take a glass 
with him. I said I would not go. Dr. 
Nash came to the shop, and then the conver- 
sation occurred that I have already detailed. 
Dr. Nash explained that he had not come 
to me in the first instance because he did not 
know what temper I might be in, and whether 
I would not knock him down with the axe. 
I did not tell Dr. Nash that I would not have 
cared but for what Miller told me. Mr. Rea 
came to me to have the matter settled, and I 
said I would be satisfied if Dr. Nash wrote an 
apology to ray dictation, stating the facts. I 
said I could not help all the reports that were 
being circulated. The letters alreadv read 
then came from Dr. Nash. I handed them 
to Mr. Miller to make use of them in this 
action. I betted a new hat with a man 
named Curtis on the result of the action. 

George S. James said, — I was in the Com- 
mercial Hotel on the night of the 20th Oc- 
tober, with Miller and Pitt Mr. Miller first 
brought forward this subject He said, 
*' There are strange rumours about the party 
over the way." Pitt said, ** I suppose you 
mean the doctor. I hea^d something about it 
myself, but I don't believe there's one word of 
truth in it" Miller said he had heard that the 
doctor had attended Mrs. Bell, and had been 
tiJdng some liberties by putting his hand 
round her back and chucking her under the 
chin. Miller said that Charley Bell was his 
authority. We were all standing in front of 
the bar, close together. Never heard Miller say 
that Nash had attempted other improper con- 
duct with Mrs. Bell. A knock came to the 
door. Nash came in, and Miller left Pitt 
told Nash what had occurred. I contradicted 
Pitt's version at the time. Nash when he 
came in asked Miller to take a drink, but the 
latter made no answer, and left the house. 
Nash said to me, "I'll tell yon what did 
occur. I went to see Mrs. Bell; she had 
been confined seven or eight days. On enter- 
ing the room, I said, * You little puss, I think 
you are up too soon,' and at the same time I 
put my hand round her back and touched 
her under the chin." He said, "Do yon 
think there is any harm in that?" I said I 
thought it was rather an imprudent act for a 
professional man. I then bade them good- 
night and went to bed. 

Cross-examined by the Attobnbt-Genebal. 
— Pitt was present all this time. I am not a 

ekrticular friend of Miller's any more than 
ash's. Miller and I both lived at Yea before 
we went to Wood's Point I don't think 
Miller said anvthing to Pitt on the 20Ui 
October that I did not hear. 

William Penn Hamilton, postmaster at 
Wood's Point was present at Miller's store 
on 20th October with Mr. Lucas, Mr. BoycL 
and Mr. Beck. The conversation we had 
was about this case. Miller said he heud 
that Dr. Nash gave Mrs. Bell a hug or a 
squeeze. I don't know which. No conversa-- 
tion occurred in the street Mr. Beck ar- 
rived after I was at the store. Saw Mrs. Dean 
about a week after this, when she told me- 
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Ifaftl Dr. NMh had been np to bit old tricks 
.«gim ; that Dr. Naih had caoi^t Bfra. Bell 
xonnd the waist ; and she seixed me by the 
waist and gaTe me an awful squeeze. 
(Langhter.) 

Mr. MTablahd proposed to ask the witness 
what was the plainti£rs aeneral character at 
Wood's Point» citing 1 Taylor on Evidenee, 

The AnoBHXT-GxErsEAL objected to evi- 
dence of that kind, as a man had only to 
set a slander in circulation, ruin anoUier's 
character, and claim exemption on the 
ground of the very slanders which he had 
ciicnlatcd. 

His HoHOUB.— The point is a very contro- 
vertible one, but I think the evidence should 
be admitted. 

Examination continued.— I would not have 
the plaintiff in mv house. His raieral repu- 
tation in the neighbourhood is bad— decidedly 
bad. On 21st October saw Beck about this. 
I asked what he had been up to. He said he 
had too much grog last night I said how 
about that statement to Nash. He said he 
did not give any statement. I said, *'WelL 
the statement you signed." He said, '*I 
neither signed nor gave a statement" 

Cross-examined.— Have known Mr. Miller 
about five years. I owe him about £10— the 
ordinary monthly account Dr. Nash is the 
doctor for the hospital and the friendly 
societies. There is no other doctor there. 
He visits and is visited by respectable people 
there. He is so vindictive there Ib no help 
for it 

The Attobitet-Genebal.- Is there such a 
reign of terror there that he compels people 
to be friendly with him ? 

Witness.— There is a reign of terror, but 
there are nevertheless numbers who are not 
afraid of him, and who don*t speak to him. 
There were other doctors at Wood's Point 
but he has alwavs got rid of them. They 
happened to be all drunken doctors that went 
up there with the exception of one. Dr. Iffla 
was there before I went there. He was not a 
drunkard. Dr. Healey was there only two or 
three nights, and diuippeared suddenly in the 
morning. The rumour was that Dr. Nash 
paid him something to go away. Dr. O'Carroll 
Is the one that was sober. Dr. Butler never 
practiBed there. He only stopped a day or 
two. He was not a drunkard. He did not 

56 to establish himself. There was one 
ioctor who went away owing me £4. I 
don't know his name. William Lucas, 
manager of the Bank of Victoria at 
Oaffney's Creek, was present at the con- 
versation in defendant's store, between 

Boyd, Hamilton, Beck, and Miller. Boyd 
d i - - -- 



Were the last two to ^o in. Boyd said 
to Beck, as if in continuation of a previous 
conversation, **Have you cleared up this 
mystery yet?" to which Beck said, " xes, it 
is Bell, the butcher's wife next door." I did 
not know to what they were referring, as I 
was a stranger at Wood's Point but Beck 
told me^ when I asked him, that Dr. Nash 
had been taking liberties with Mrs. BelL I 
said they on^ht to be careful bow they spoke 
about a medical man, for I had known Nash 
for many years, and never heard of such a 
case. They said, ' * Then you never heard of " 
snch and such a case, mentioning a name. 
JDined with Beck that evening. After dinner, 
when Boyd left Beck and I went to Pitt's to 
have a game of billiards. Beck was getting 
pretty '* well on" when we finished the bil- 
ui^s. An adjournment to Nash's was pro- 



posed. We went there, and soon after Dr. 
Kash came in, and said *'The people have 
been maligning me again." Beck reported the 
•conversation at the store. He said that 
Miller and Boyd had said that Nash had put 
his arm round Mrs. Bell's waist; chucked 
her under the chin ; that Mrs. Bell had 
fainted, and some woman happening to come 
in, the doctor had made his escape. I can't 
say that Miller said that in my presence. 
Something to that effect was said in the store, 
but I think Beck said it Mr. Rea was called 
in and asked by Nash his opinion about the 
report and Rea said it was not true. Saw 
Beck next morning at breakfast and said he 
bad made a fool of himself the night before. 
He did not seem quite to understand it and 
I then mentioned Dr. Nash's affair, when he 
said he had been tipsy. 

Cross-examined. — Have got married since. 
I took my wife to a party Dr. Nash gave the 
other day. Boyd, Beck, and Miller were not 
there. When you mention them you men- 
tion all the respectable peopla I mean the 
cream of the cream. Of course there are 
respectable people^ though they don't belong 
to the aristocracy or the cream. 

Bedelia Calcutt said.— I resided at Wood's 
Point six or seven years ; left four months 
sgo. Dr. Nash was there three or four years 
of my time. Have heard him talked about a 
great deal— nearly all the time he was there. 
The general reputation as to his character as 
a medical man was very bad. Hb character 
was bad altogether— to people who were his 
patients and to people who were not. 

Cross-examined by the Attobnet-Oenebal. 
— I am married. My husband lives in Ire- 
land. He went home by the London by the 
trip before she was wrecked. I did not leave 
him, and he did not I<tave m& 

The witness was further cross-examined 
respecting her knowledge of a Mr. Drysdale. 
She said he was a ledger at her public- house, 
and she had stayed for some time with his 
wife and family at South Yarra. She was 
also asked as to her knowledge of a Mr. B., 
but she professed her inability to identify the 
individuaL 

On Friday, June 3, 

W. H. Cooper, Church of England minis- 
ter, Joseph Shakespeare, miner, and Janet 
McCowan, housekeeper, said that Dr. Nash's 
character was not verv high. 

James Miller, the defendant— Have lived 
at Wood's Point since 1S6L Dr. Nash has re- 
sided there seven or eight years. On the 20th 
October Beck came to my store and said. 
"Have you heard the report that is about ?" 
I said that Charley Bell had told me that Dr. 
Nash bad gone over to Bell's private house, and 
that without knocking at the door he went in, 
sat down on the sofa beside Mrs. Bell, put hid 
arm round her waist, and chucked her under 
the chin ; and that Bell said he did not kno ^ 
what liberties Dr. Nash would have taken if 
Mrs. Dean had not come in, and that Mrs. 
Bell was bad in consequence of the affair. 
Bell was very much excited when he came 
to me with this story, and I repeated 
the very words that Bell said to me. Bell told 
me of the occurrence on the 19th October. 
Never said that Mrs. Bell fell back fainting, 
and the doctor bolted by the back door, or 
that violence would have been used if Mrs. 
Dean had not cornel in. Bell made no secret 
of the affair. It was all about town in a very 
short time. Never told Wm. Pitt that Nash 
had been guilty of criminal conduct towards 
Mrs. Bell ; nor did I tell Scott that Nash had 
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paid a large sum of money to liattle another 
case of the same kind. Did say that Bell's 
case was similar to one over the way — mean- 
ing the charge made by Mrs. Naumberg 
against the doctor. 

Cross>ezamined by the ATTOBXEi-GsyBRAL. 
— Never made nse of the word " tiddle 
winking." Don't go so low as that Dr. Nash 
brought an action for libel against mv bro- 
ther-inlaw. Have heard, but I do not know, 
that my brother-in-law ai>ologised. 

This closed the defendants case. Plaintiff 
called rebutting evidence. 

Andrew Nasn, the plaintiff, examined by 
Dr. DoBSOV.— Was engaged to attend Mrs. 
Bell in her confinement in October last. 
Visited her on Tuesday, October 19. My little 
daughter was with me. She is six years old. 
Mrs. Bell was sitting in the parlour on a sofa. 
Mrs. Dean was in the room. There was a bed- 
room adjoining, the door of which was ajar. 
I was astonished to see the woman np on the 
fifth day after the confinement I said to the 
nurse. 'Why, mother, yon are more clever 
than I am to get the patients up so soon. I 
think she is up too soon. But" I added, 
putting my hand on Mrs. Bell's shoulder, ** I 
am glad to see you so welL'* I then sat down, 
and in the course of conversation asked the 
woman to put her tongue out Her back was 
to the winaow, and therefore the light would 
not fall on the tongue. I therefore turned her 
round, catching her by the chin to do so. My 
little girl was standing between my knees, 
and one of my arms was round her. I said 
to the woman, " You look as well as if you 
had not been ilL" The interview only lasted 
five or six minutes. I went away on the 
usaal terms—that is, I probably shook hands 
with the patient I have described all that 
was done tnen. When it was spoken of after- 
wards I was horrifi^ at what was said. Still 
attend the two sisters of Mrs. Bell, though 
they have had ample opportunity of changing 
me as their professional attendant if they 
wished. When Beck and Lucas called on me on 
the 20th October, Beck was as sober as a man 
could be. There was a charge made against 



me of neglectins my duties as hospital sur- 

Son, for which I brought an action against 
r. Bowen, the mayor of Wood's Point, and 



Mr. Bowen apologised. I was prosecuted by 
a friend of Miller's, named Naumberg, for 
an attempt at rape of Mrs. Naam« 
berg. The Jury, after deliberating 10 
minutes, acquitted me. and the court 
rang with the cheers of the people about. 
In that case Miller and Drysdale and a man 
named M*Lean took up Nanmberg's bills in 
order that he might be kept afloat to prose* 
cute me. The letters already published wero 
written in this way. On hearing of the scan- 
dals I went to Mr. J. Kea, a brother-in-law of 
Bell's, and asked him to accompany me to 
Bell's. We went to a hotel opposte Bell's 
shop, and I told him to go and bring BelL 
Rea could not brinic Bell, so I went across 
and saw Bell myself at his shop. Mentioned 
to him the substanco of what I had heard. 
He said he never used such expressions, re- 
gretted that snch rumours were circulated, 
and said he would not have thought anything 
of the case had Mrs. Dean not been present 
He also mentioned another rumour about 
some other woman, and I said, '* Good 
God! What wouM be ray position if 
no one was present? What a dread- 
ful think ic would be if Mrs. Dean 
or some one ebe were not present and 
such filthy charges had been made." Mr. 
Bell expressed his regrets, and so terminated 



the interview. He said nothing about insti- 
tuting proceedings. In consequence of re- 
ceiving a message by Kea from Bell on 22nd 
October, I wrote the letters already read. 
Rea^ked me to write a statement of the 
facts, .stating that I had used no indecent 
liberties ; he would write another letter to my 
dictation, which I should be at libertjr to pub- 
lish. There is a good d^al of ill-feeling and 
party spirit at Wood's Point, and I paid bit- 
terly for learning it Mr. Miller and his 
brother in-law have been active enemies of 
mine, as well as a good many who have passed 
off the scene. All the p<'ople who are worth 
receiving into decent society visit my house. 
Have never asked Mrs. Calcott to my house. 
It is not a fact that all the doctors 
who came to Wood's Point were drunkards. 
There were only two who used to drink, and 
they were plenty of times sober. None of 
them were such hard drinkers as their accusers. 
Mr. Cooper did not break off his acquaintance 
with me in consequence of the trial. I broke 
off his acquaintance because he was such a 
meddler. He left the place without a friend. 
Mr. Cooper came down to my house imme- 
diately after the trial, and congratulated me 
on my acquittal. 

Cross-examined by Mr. Fellows.— I believe 
he was present at the trial. I did not chuck 
Mrs. Bell under the chiu. I inserted the word 
"chuck" iu my letter because Bell insisted 
through Rea that that had been done, and as 
it seemed to please him I made no objection 
to putting it in. I felt flattered at being 
called on to attend Mrs. Bell under ex- 
isting circumstances, because Bell was 
such an intimate friend of Miller's. There 
was another doctor at Wood's Point at 
the time.— ['^^0 witness was then cross-exa- 
mined ad to the details of the charge preferred 
against him by Mrs. Naumberg, but he denied 
the principal part of that accusation.]— I was 
a magistrate. I resigned of my own free will 
before the triid. I recollect a little practical 
joke about some ducks. I was summoned once 
for damaging private property to the value of 
30s. Some gentlemen, on the night before 
the trial, were dining with me, and they pro- 
posed a little practical joke — an unjustifiable 
one I admit The joke was to take Naumberp^'s 
ducks. Although I was by no means a prin- 
cipal in the transaction, I was summoned, 
through the instrumentality of an anonymous 
letter sent to Mr. Naumberg by Mr. C. E. 
Clarke, the broker. The magistrates ad« 
journed the case for further evidence. I paid 
30s. for breaking the lock af the place where 
the ducks had been kepC The ducks were 
put into bags ; they might have been killed. 
One of the principal actors in the affair was 
called to prove it, but I told him to hold his 
tongue, and let them prove it. Remember a 
quarrel with Whitelaw, the proprietor of one of 
the papers there. It arose through my objecting 
to a squibon a Roman Catholic priest White- 
law summoned me for threatening to burn 
his place down, but although I produced four 
witnesses to show that I had not. used the ex- 
pression, I got the worst of it, as the magi- 
strates were prejudiced against me. I wrote a 
letter to a paper about it, and I was summoned 
for doing so, but I withdrew my letter at the 
instance of my counsel On another occasion, 
a gentleman who is now one of my best friends; 
but who was then a stranger to the district, 
had been prejudiced against me. and he 
struck me a blow. This was in the street 
and as it was not likely I would pocket it, I 
asked him into a house, where we hod it out 
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On another occasion, a man kept for the 
purpose by Whiielaw charged me in the 
street and knocked me down. I told the 
fellow I conld not fight as I was bound over 
to keep the peace, but I took up a stone and 
told the fellow if he came near me asain I 
would knock his brains out I told this to 
Mr. Akehnrst the magistrate, and produced 
witnesses to prove it buthe directed the police 
to summon both of us for fighting in the 
street We have had a dozen doctors at 
Wood's Point in a year. Miller, in fact im- 
ports a doctor every rix months. Hubbard, a 
commercial traveller, once showed me a list 
of articles supplied to the defendant It in- 
cluded one bale of soft goods, one doctor, &c 
(Laughter.) 

Re-ezamined.— It has been said that I paid 
a doctor to go away. That is not true. Some 
of the doctors were so poor that 1 had to pay 
their coach fare when they went away. The 
charge made by Mrs. Naumberg was perfectly 
untrue. Mr. Boyd is the name of the Mr. B. 
alluded to yesterday. He is president of the 
hospital, and had sufficient influence to turn 
mo out if I did wronR. 

James Rae, a miner, brother-in-law of 
Bell's, gave evidence that he received the two 
letters from the defendant with the view of 
preventing any public scandal. Bear Rapi- 

Sort former Mayor of Jamieson, said* the 
efendant always had a good character. 
This closed plaintiffs rebutting case. 
Mr. Ireland addressed the jury, the At- 
torney-General replied, and his Honour sum- 
med up. 

The jury deliberated an hour and a half, 
and asked if a three-fourths verdict would be 
taken. The parties not consenting to this, 
they asked what damages would carry 
costs. 

His Honour said it was not right that they 
should take the costs into consideration. 

Dr. DoBSON referred to Attwlll v. Soman, 
tried at tbe Norwich Assizes, before Lord 
Chief Justice Erie, in which, according to 
The Times report the judge did give the jury 
information us to the amount that would 
carry costs. 

The Foreman of the Jury said that the ques- 
tion of costs was the one which several of 
the jury could not get over, and if they were 
satisfied about the costs they would agree. 

His Honour.— Well, in that case I think I 
ought to tell ^ou. £10 will carry costs, but if 
the verdict is for a less amount the judge 
can certify for costs. 

The Foreman.— But if we don't wish costs 
to bo given ? 

His Honour.— Probably the judge would 
not act against the opimon of the jury. 

The jury again retired, but were unable to 
agree, the foreman stating, on their return to 
court that there was still one dissentient who 
did not like the costs to be at the merpy of 
the judge. 

His Honour. — Well, gentlemen, I cannot 
bind myself not to certify for costs. 

At last the parties agreed to accept a three- 
fourths verdict and the verdict was about to 
be announced, when Dr. Dobson asked that 
the damages should be taken on each count 

The Foreman. — We will give our verdict 
generally for one side or the other. We can- 
not agree to the assessment of damages on 
each count If we have to give a verdict on 
each count there will be seven one way and 
five the other. 
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The jury again retired to consult and at 11 
o'clock, as they had not agreed, they were dis- 
charged. 

Attorneys :— Hughes, for A. H. Emerson : 
O'HaUoran. _ 

EQUITY. 

Thubsdat, June 2. 

Before his Honour Mr. Justice Molesworth.) 

SAWTSRS V. KTTB. 

Exception to Master's Xeport—SoUcitar*s Lien 
for Costs of Trustees. 

This suit came before the Court on excep- 
tions to a report of the master. The report 
was made on a reference to the master to 
inc^uire whether Messrs. Nutt and Murphy, as 
solicitors, had a lien over deeds lodged with 
them by Mr. Oilmore, one of the trustees of 
the t.'8tate of the late Rachael Sawyers. The 
masi^r had found that Messrs. Nutt and 
Murphy were not entitled to a lien for the 
costs incurred by Mr. Gilmore in this suit but 
that they were entitled to a paramount lien 
for the costs thej had incurred on his behalf 
in the suit of Watson v. Kvte, To this report 
the plaintiflf excepted on the ground that Mr. 
Oilmore could not give a lien for the costs in 
that suit 

The facts and the arguments appear in the 

~ :ment of the court 
le facts and tiie arguments appear in the 
judgmentfof the court 

His Honour delivered judgment in this 
matter as follows: — The executors and 
trustees of the will of Mrs. Rachel Watson, 
Messrs. Kyte, Oilmore, and Williams, em- 
plo^red Messrs. Nutt and Murphy as their 
sohcitors in reference to her estate ; and 
all the title deeds, &c, of it came to 
their hands with Uie consent of the trustees, 
so that if the trustees were dealing with 
their own property, Nutt and Murphv would 
have had a lien for costs of such busi- 
ness. Mr. Watson, the husband of Rachel, 
filed a bill in 1865 against the trustees, to esta- 
blish a debt due to him against her estate^ and 
established a right against it and got a decree 
for an account which is nending. For the 
purposes of the question I nave to deal with, 
I tsike it that the trustees were warranted in 
resisting Watson's demand, and employing 
Nutt and Murphy, so far as to be entitled to 
the costs of that resistance against those tak- 
ing benefits under the will. The present suit 
was afterwards (1868) begun by a oeneficiary, 
one of the residuary legatees and devisees 
under the will, against the trustees and 
other beneficiaries, for administration ac- 
counts, seeking to charge the trustees 
Kyte and Oilmore with misappropria- 
tions and neglects ; and Oilmore employed 
Nutt and Murphy as his solicitors in it An 
order wasmade in it for Kyte to bring all deeds, 
&c., in his hands into the master's office, 
which he sought to excuse himself from obey- 
ing by stating that tiie deeds, &c.^ were in the 
hands of Nutt and Murphy, claiming a lien 
for costs. Kyte died November 16, 1868, and 
the suit was revived against his representative, 
and an account taken before the master, by 
which it appears that Kyte at his de- 
cease was indebted to the estate of 
Rachel Watson in more than £14,000, 
and that there was never a balance due to 
him. and that Oilmore was liable for £1,100, 
piurt of that sum. This report was acted upon 
by decree. Upon a subsequent application 
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as to the deeds, &c, to which Nntt and 
Marphy were iMtrties, Deoemher 2. 18G9, it 
was referred to the master to inquire and 
certify whether Nntt and Marphy had any 
and what lien npon the deeds, sc., and whe- 
ther such Uen were paramoant to the rishts 
of any and which of the parties. Under this 
reference Nntt and Mnrphy claimed a lien for 
the costs of the defence of the tmstees in 
Watson V. Kyte, and the defence of this snit 
for Gilmore. The master considered the 
case, and I have the advantage of his written 
jadgment He reported in favour of Nntt and 
Marphy as to the costs in Wat9(m v, Kffte, 
and against them as to the costs in this snit^ 
and the case I have to deal with is on the plain- 
tiff's exceptions to this report as to the costs 
WaU(m V. Kyte. Persons properly doing busi- 
ness for trastees, as soliators^or otherwise, 
have generally no claim against the trnst 
estate— Warruff v. Hartford, 8 Ves., 4 ; HaU 
V. Laver, 1 Ha -. 671 ; Lewin on Trusts, 464^ 
It is soafsht Isi-ie to make an exception to 
this, so far as a lien for costs on deeds has the 
effect of a charge upon the estate. It has 
been laid down in many cases that no 
one can give a solicitor a lien upon 
deeds against a person from whom 
he could not himself withhold them— 
Pelly V. WathetL 1 De O., M'N. and 0., 
2SL and cases cited. There may be exceptions 
where the solicitor stands in the position of a 
purchaser for value without notice— JPVancis 
V. Franeia, 2 De 0., M*N. and G., 78 ; /amte- 
sonv.^22m,2W.andW..£„47. UNuttand 
Murphy stand in the position of the trustees 
as to retaining these deeds against the cee- 
tuisque trustent, the trustees could not retain 
them except for a balance due to them, and 
would have no claim if the balance were 
against them. As to LighifM v. Kean^ 1 M. 
and W., 745, I cannot well understand how 
the case came to be aigued at law, if the 

flaintiff had a legal estate in fee in poasessioiL 
do not see how at law he could be affected 
by the acts of persons who had particular 
estates expired ; if he had not such lenl 
estate, I do not see how he could sue. But the 
case seems to have been dealt with as it should 
in equity as to the powers of trustees ; and it 
is said the tmstees could not mortme. and 
thcoefore could not make a deposit of tiue- 
deeds, which is an equitable mortgage. In 

Warburtonv. Rdoe, 9 Sim., 608^ the niaintiff, 
claiming under Warburton, deceased, filed a 
bill against the administratrix of Sklge. de- 
ceased, to estabUsh a demand due mm 
Edse to Warburton. The administratrix 
had employed Stedman as her sdidtor 
as administratrix, and owed him variooa 
sums for costs, and employed him idao- 
to defend the suit After a time she 
went abroad, still employing Stedman as hei 
agent to transmit the personal estate to her, 
but directed him no lonmr to defend tiia 
suit At^he hearing the Court appointed a 
receiver of Edge's personal estate, and directed 
a reference to inquire the amount of Edge's 
liability to Warburton, whic^ was found 
very larger and on further directions the 
Court directed the administratrix to pur that 
sum if she admitted assets, but if not 
directed an account of Edge's assets ; and 
at this stage of the case the plaintiff 
presented a petition to compel Stedman 
to hand over the deeds, &o., to the receiver, 
subject to bis lien, if any, which the Court 
refused to da But there the state of Edge'a 
personal estate as to the liability of thead* 
ministratrix was unascertained. The plain- 



tiff was a mere general creditor on the per- 
sonal estate ; Uie claim of Warburton on the 
eslate was probably unforeseen by both the 
administratrix and Stedman when part of the 
costs were incurred. The master appears to 
have thought that the Question depends on 
the relative position of the trustees and 
oestuisquo trustent not now, but at the 
time when the costs were incurred. The case 
most resembling the present is Tamer «» 
Lefte. 20 Beav., 185 ; 7 De G., M*N. andG., 243 ; 
24 L. J., G39. There an executrix put in an 
answer in an administration suit and died ; 
an administration de horns non was taken 
out and the administrator filed a biU to 
recover deeds, &c., of the personal esiate 
from the solicitor of the executrix ; the soli- 
citor claimed a lien for the costs of the 
answer. The Court held that the solicitor 
had the same rijht to withhold the deeds aa 
the executrix had, which depended on the 
state of accounts between her and the 
estate, which could not then be ascer- 
tained, the executrix being unrepresented ; 
but as I collect that had regard to the 
state of accounts then, not at the time of the 
business done. But the master has not ad* 
verted to the question as to the state of ac- 
counts between the trustees and estate at the 
time the cos^s were incurred. He satisfies him- 
self with saying that the trastees would be 
entitled to credit for those costs, and that 
those interested ^proved of their being in- 
curred—a very different thing from the pro- 
priety of pledging the deeds for them. On the 
view most favourable to them, Nutt and 
Murphy had distinct notice of the trusts of 
the will, and were therefore bound to inquire 
the state of the trustees as to the estate, be- 
fore relying on their power to bind the bene- 
ficiaries. They do not say that they acted rely- 
ing upon the lien. Possibly there might 
be cases where trustees^ not having funda 
for a necessary defence, might give a 
solicitor a lien lOr costs, good notwith- 
standing their proving defaulters af terwards. 
In this reference and the evidence under it 
all tiie trustees were mixed up as lodging the 
deeds and incurring the costs Wataon «• 
KffU. There might possibly be cases in 
which one trustee being in default to the trust 
another might on emergency employ a solici- 
tor and give him a lien upon deeds, but such 
cases should be specially made out the onus 
being updh the solicitor. If thev were sug- 
gestM, I mi^t direct further inquirr 
as to them. J cannot regularly legaxa 
in this matter the accounts in this cause. 
But they show that Kyte was really the 
acting trustee, that he managed the suit of 
Wataon v. Kyte, that he always had ample 
funds in his hands of actual receipts, and was 
always indebted to the estate, irrespective of 
the question of loss by negligence. H he 
wanted money, the estate was so invested 
that he might have applied it like cash for 
any emergency. His administratrix was 
allowed in the accounts large sums 
for law costs paid to Nutt and Murphy 
at the time of Watson's suit and I am not 
sure but that these costs were included. 
Nutt and Murphy must necesMrfly have 
known the sumaency of the estate, and 
might have got cash from day to day if they 
had insisted on it As they have readily put 
their rights into course of investigation, with- 
out presenting technical difliculty, I shall not 
S'ive costs against them. I allow the exoep* 
on, without costs. Plaintiff's costs to 0^ 
costs in cause. 
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NISI PRIUS. 

(Before hia Honour Mr. Jastioe Williams and 
a Special Jury of Tfrelve.) 

Wxdnbsdat, Junx S. 

hewitt t. wilson and mackinnon. 

Ltbel—Fair Vomment on Judicial Proceedings, 

An acUon for libel. Plea, " Not guilty." 
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Mr. Billing, Mr. Miller, and Mr. Spensley 
for the plaintiff; Mr. Ireland, Q.C.. Mr. 
Fellowi, and Mr. Aspinall for defendants. 

The declaration alleged that the plaintiff 
was a hatcher at Emerald-hill ; that on 23rd 
March, 1870. he was charged hefore certain 
magistrates at Emerald-hill, Peter John 
Martin, John Nimmo, Solomon Iffla, and T. 
A. Mouatt, with unlawfully assaulting one 
Maqr Egan, a girl of 14 years of age ; that the 
magistrates, after investigating the charge, 
dismissed the same, and stated that plaintiff 
left the court without a stain on his cha- 
racter ; that the defendants, well-knowing 
the premises, did on 26th March, 1870, falsely 
and maliciously print and publish in The 
Argus a false and defamatoiir libel, containing 
in one part the words following, that is to say 
— *'The latest instance of maladministration, 
or rather of the absolute failure of justice, at 
the Emerald-hill court, occurred on Wednes- 
day last, when George Hewitt, a butcher, was 
charged with unlawfully assaulting Mary 
EjSan, a girl of about 14 years of age. The 
distinguished magistrates who presided on 
the occasion were Messrs. P. J. Martin, 
Nimmo, Iffla, and Mouatt Mr. Finlay was 

g resent in court, but declined to sit, as he 
ad signed the warrant for Hewitt's arrest 
The evidence established a strong prmA facie 
case against the prisoner. There was prac- 
tically no defence^ but the sapient Jns- 
tioes discharged the accused, remarking in 
their wisdom that he left the court 
without a stain upon his character. 
The facts of the case are very simple. The 

S'rl Mary Egan resides with her sister, a Mrs. 
amilton, whose husband, it is said, is a very 
respectable tradesman, earning good wages as 
a turner. On the 17th instant. Hewitt called 
for orders, and the girl told him that her 
sister did not want any meat She alleges 
that she then went into the front room, that 
Hewitt followed her, and behaved in an inde- 
cent manner towards her. Her sister, Mrs. 
Hamilton, came home, and found her crying, 
and, to her inouiry as to what was the matter, 
Hewitt replied that she was 'only in her 
sulks.' Mrs. Hamilton also noticed that 
her sister's dress was disarranged. As 
soon as Hewitt had gone, Mary Egan 
told her sister what had happened. 
A witness named James M'Langhun to 
a certain extent corroborated this statement. 
After Hewitt had followed the girl Egan into 
the front room, he heard the words 'N<\ 
no,' and something like a struggle ; and he 
opened his door and walked across the 
kitchen, in order to prevent anything im- 
proper going on. There was hardly an at- 
tempt to dispute this evidence, but an absurd 
endeavour was made to shake the credibility 
of the plaintiff by raising a question as to 
whether on one occasion she did or did not 
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lun into Hewitt's shop becaose the was 
afraid of a dog. When Hewitt was arrested 
the only remark he made was, that *a 
man oonld not tmst himself with any woman 
in the conntry, whether married or single.' 
Did not the records of the Court place 
the matter bevond doubt, it would be 
almost impossible to believe that any 
fonr men in their right senses could 
be found who woald say that snch evi- 
dence disdosed no case agslnst the prisoner. 
Had there been even any doubt upon the 
matter it was the duty of the magbtrates to 
have committed Hewitt for trial ; but Messrs. 
Martin, Nimmo, Iffla, and Mouatt— the 
names shonld not be forgotten— could see no- 
thing eyen suspidoos in the facts deposed to. 
Hewitt in their estimation stood before them 
the very impersonation of purity — a highly 
injured and much wronged itidividnal. It 
was their duty to calm his ruffled feelings, to 
apologise for the indignity to which he had 
been subjected, and therefore, in dulcet tones, , 
he was told to go, and that he went without a' 
stain npon his character. Fortunate Hewitt, 
yon have much to thank those magistrates for ! 
The matter is one in which the law autho- 
rities should promptly interfere, and no Ume 
should be lost in pladng Mr. Hewitt before 
another tribunal, compel of less sympathis- 
ing friends than the Emerald-hill magistrates, 
to answer the charge preferred against him by 
Mary Egan. When nrutal outrages against 
women and children are of such frequent oc- 
currence as at the present time, it is almost a 
crime against sodety to exhibit such leniency 
as was done by the Bench at Emerald-hill.^ 
The inuendoes alleged Iqr the plaintiff were, 
that the artide meant that he should have 
been committed for trial by the justices, and, 
if he had been committed, he would have 
been convicted of the assault. The declara- 
tion alleged that plaintiff had suffered special 
damage in his trade as a butcher in conse- 
quence of the artide; that Mrs. Hugh 
Smith, Thomas Reeves, and William Sims 
had abandoned their business dealings with 
him, and William Tasker and other butchers 
had declined to employ him. 

The article alluded to commenced as fol- 
lows:— 

"It would be well if, amongst the 
many reforms connected with the adminis- 
tration of justice which are either contem- 
plated or advocated, some provision were 
made whereby persons about to be appointed 
to the commission of the peace should under- 
go a competitive examination. There may 
be a difficulty in the adoption of such a 
procedure, but it is certainly high time that 
some steps should be taken to prevent persons 
being raised to the magisterial bench who are 
not only ignorant of the laws of evidence, 
but who at the same time appear to be desti- 
tuteof common 8en8e,and to nave noapprecia- 
tion of the reaponsibilities of Uieir podtion* 
Scarcely^ a week passes over without some 
glaring instance of the miscarriage of Justice 
through the incompetence of those who. bj 
some strange acddent, have been elevated to 
a position for which they were never designed 
either by nature or education. 

*" The local dispensers of justice at Emerald- 
hill come well within the class alluded to. 
This suburb was once termed the Modd 
Municipality, but it certainly does not poa- 
sess a model Bench, unless, indeed, the Beiidi 
be a model to be avoided, not copied." 

Then followed the alleged libelloua matter^ 
and the conclusion was follows : — 

'*It appears very much as though the 



Bench permitted itself to be influenced by a 
statement that the girl Elgan had at one time 
been an inmate of the Industrial School; 
but if so, then the conduct of the magistratea 
appears in even a worse Ught. It would not 
only be unjust, but it would be positively 
cruel, if the fact that a girl was once in the 
Industrial School should ne regarded as detri- 
mental to her character or as interfering with 
her credibility. If such is to be the case, if it 
is to be considered that these schools are 
institutions where the inmates are trained to 
vice of the very worst description, then the 
sooner they are broken up, and the children 
permitted to ramble at large, the better lor 
all concerned. But common sense revolta 
against such a hideous supuodtion, and the 
best excuse that can be found for Messrs. 
Nimmo, Martin, Iffla, and Mouatt is that 
they eried through sheer stupidity If that 
interpretation is rejected, then one of a still 
more damaging character must be substituted. 
It Would be most advantageous to the public 
interests if for the future these gentlemen 
would leave such serious cases as the one 
referred to to be dealt with bv the police 
magistrates, and limit their magurterial func- 
tions to a punctual attendance upon the 
' drunks and disorderlies.' ** 

Mr. BiLUNo stated the plaintiff's case, re* 
marking that Hewitt had been very seriously 
injured in his business ; that the publication 
of the libel had led to the destruction of hia 
business, and the total loss of a profitable 
trade he had been carrying on. Be was far 
from saying that it was not within the pro- 
vince of a journalist to publish a fair and im- 
partial report of judidal proceedings ; for 
though it was once questioned in England 
how far proceedings in the court were fit to 
be published in the newspapers, it was settled 
here by the SUtute of Wrongs. 28 Vict, Na 
251, that the proceedings in any court* magis- 
terial or otherwise, might be published. It was, 
however, not the province of a journalist to 
publish a statement of facts which was not 
a full and fair report The report to which 
this action related was published in the lead- 
ing article of The Argue— 9k part of the paper 
which was generally read, and from the per- 
ussi of which any person would come to a 
condusion adverse to the party who was the 
subject of it A fair report was privileged, 
but when a journalist went further than mere 
reporting, and commented on the proceedings^ 
it was in the first place a question for his 
Honour how far any comments could be 
made at all. But there was no doubt about 
this, that the comments should be fair, and 
such as the evidence warranted. In this par- 
ticular instance there were several elements 
which would justify the defendants wanting. 
In the firiit place, the article did not contain 
a full and fair statement of the facts of the 
case ; and in the second, the comments on the 
facts were of a most unjustifiable character. 
For this was not a case where the man waa 
brought before a tribunal and convicted— in 
which case the journalist might pethaps have 
published some article respecting it But it 
was one in which the plaintiff was honour- 
ably acquitted— and acquitted to the know- 
ledge of th^ writer of the article. The magis* 
trates having said that the man left the court 
without a stain on his character, it might 
have been expected that a journal of such 
great influence as The Argus might at least 
have held its tongue— should at least have 
remembered that the tribunal that dedded 
the matter was one that had all the witnesses 
Iwifoie it, and had peculiar opportunities for 
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nottng oootndiokiona in the eyidenoe and 
otaamng the demeanour of the witnessei. 
Bat I%B Argu8 published a Ubel of the 
ttrongeet ohanuster, reflecting not merely 
on Hewitt* but on the adminisoration ox 
Jnatloe by the Bench. As the pleadings 
wtn drawn, tbe question of the tmth or 
faliehood of the duuge was not in issne ; the 
onlj question was, were these obnenrations a 
fair comment on the caseT Mr. Billing then 
referred to the cases of StiUi v Nohe», 7 East, 
4» ; 2;et0ts «. CkninL 3 B. & Aid., 702 ; 



and LewiM «. Levy, 27 L.J., Q.B.. 287. in 
which it was held that reports of jadidai 
proceedings shonld not be mixed np with 
comments on the evidence, and that if the 
report contained any extraneous matter it 
woDid not be privileged. The only case re- 
lating to comments in a leading article as 
distinguished from reports which he conld 
find was Wawn v, Walier, L.R. 4. Q.B., 96, 
in which it was held that a report of a de- 
bate in Parliament was privileged, and in 
which a direction to the jury, that the 
comments on such a debate must be fair, was 
held a right one. He (Mr. Billing), however, 
contendea that there was a distinction be- 
tween commenting on the debates of the 
Houses of Legislature, in which the welfare 
and interests of the nation were involved, 
and proceedings which came before a court of 
justice, and esiMcially in proceedings which 
resulted in the discharge of an accused person. 
He maintained that commentji could not be 
made on such proceedings. He then read the 
alleged libel, remarking that the depositions 
would show several important contradictions 
in the evidence of the witnesses for the prose- 
cution against Hewitt, and that other evidence 
had been omitted from the depositions, which 
would be stated by the magistrates. He 
pointed out that the charge against the pri- 
soner was one easy to be made, and most diffi- 
cult to refute ; that a prisoner had his mouth 
shut at the police-courL and could make no 
defence. He also said that the writer of the 
Article had omitted to mention several im- 
portant facts, as, for instance, that the hoase 
in which the alleged assault was committed 
was a four-roomed wooden one, with thin 
partitions ; that a person named M'Laughlin 
was in the house at the time, and must nave 
heard any cry for assistance if Mary Egan 
had uttered any ; that it was improbable any 
man in his senses would assault a ^rl when 
he knew there was another man m an ad- 
joining room ; that the door at which the as- 
sault was committed faced the street* in which 
there were certain to be passengers ; that the 
^1 said the front door was open when her 
sister came home, while the sister swore it was 
shut ; that the girl said to hersistertfaat Hewitt 
put his hand on her breast, while the sister told 
a witness the hand was put on the shoulder ; 
that the girl did not tell M'Laughlin the pri- 
soner had lifted her clothes, while she told 
that to her sister ; and her sister, at the ex- 
amination, said she heard about the clothes 
being lifted for the first time that morning 
outside the Court All these discrepancies 
justified the magistrates in dischargioe 
the prisoner, who, as his business nad 
been completely ruined by The Arqu$ article, 
now asked for adequate compensation. 

The publication of the article by the de- 
fendants was admitted. 

James Robertson, clerk of petty sessions 
of Emerald-hill, examined by Mr. Miller, 
produced information and depositions taken 
at the trial of George Hewitt, at Emerald-hill, 
for an indecent assault on Mary Egan.- -I took 



down the depositions. 
The depositions were read as follows :— 
Mary Egan, sworn.— I am 14 years of age. 
My father and mother are both alive, but I 
don't know where they are. I am living with 
my sister, Mrs. Hamilton, in Eaerald-hill. I 
was living there last week. On Thursday last, 
the 17th March« 1870, I was at mv sister's 
house. I don't know the name of the street 
The prisoner called me. I was washing the 
kitchen towels in the yard. I went into the 
kitchen and told prisoner that my sister did 
not want any meat The prisoner said some 
meat had been ordered by my sister, and I 
took the meat and put it into the cupboard. 
I went into the front room, and opened the 
front door. The door faces the street The 
prisoner sat down in a chair in the front 
room. He said, "Haveyougotasweetiieart?" 
two or three times. "No, you dirty thing." 
I then stood at the front door, and he caught 
hold of me, and took a pin out of the front of 
my frock. The door was open. The pin was 
in the front of my bosom. Prisoner then felt 
all inside of my breast with his right hand. 
He had hold of me with the other hand. He 

was stooping down his head, and trying to put 
hii hand up my clothes. 1 was ciyink and 
he said, " Don't teU Mrs. HamUton.^ was 
trying to get away. I shut the door on him. 
I shut the Dedroom door on him. He opened 
it again. I shut it in Us face. He said, 
" Don't tell Mrs. Hamilton. 1*11 bring you a 
present to-morrow.** I said I would tell my 
sister. While we were UJking my sister came 
in through the back door. She asked 
what was the matter, and I said nothings 
The prisoner said she was only in her sulks^ 
and would not open the door. Prisoner then 
went away. 

Cross-examined by Mr. Read.'Mr. M'Lach- 
Ian and Mr. and Mrs. Hamilton live in the 
house with me. This is the first man I have 
accused of taking liberties with me. After 
my sister came, the butcher only remained 
about five minutes. I did not tell my sister 
of the assault while prisoner was there. Mr. 
MXachlan let prisoner in, and then went into 
his bedroom. His bedroom adjoins the 
kitchen. I sleep in the front room, on the 
sofa. I was crying when my syster came in. 
I did not like to tell her at first My brother- 
in-law has not spoken about getting money 
from the prisoner. My brother did not offer 
to take money for thi^ days' pay and settle 
the case. Hamilton was telling my sister that 
he lost thr^:e days over it Hewitt's father 
came down to us. I told him all about it — 
that Hewitt was trying to do it, and put his 
hands into my breast, and I would not let 
biou I did not run into Hewitt's shop on 
the Tuesday before the Thursday and state 
that a mad dog was after me. From the 
Monday to the Thursday, I am sure I was not 
in Hewitt's shop. I remember Hewitt bring- 
ing beefsteaks and kidneys to my house on 
Wednesday. I did not go down for Hewitt 
on the Wednesday. \ laid- the information 
on the Saturday following the Thursday. 



Sworn, &c. 



(Signed) Mabt Eoav. 



James M'Laughlin. sworn. — I am a teacher 
and reside at Clarke-street (at Mrs. Hamil- 
ton's). On the 17th of this month (Thursday) 
I was in the house when the butcher knocked 
at the door. He came into the house. I 
called, " Mary." He said, '* Don't mind ; I'll 
call her." I passed into my room. He passed 
on, as if to meet her towards the back door. 
Shortly after— a few minutes — I heard the 
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words '*No, no/jwit repeated. Ithoaght I 
heard eomething like a etmggle. I opened 
the door, and went out of my room and across 
to the mantelpiece of the kitchen. My mo- 
tive was to deter the .party if anything dis- 
honoorable was attempted. I returned back 
again into my room. I did not look into the 
front room. I did not look, and saw no> 
body. 

Cross-examined by Mr. Read.— I just passed 
out of my bedroom into the kitchen. I was 
present when a conversation took place 
between the father of defendant and Hamil- 
ton's wife. Hewitt's father said he wonld be 
down in the evening to see Hamilton. I heard 
from Hamilton that he had been to the bat- 
cher's. There are four rooms of an equal sise 
in the house. Yon enter into a parlour from 
the hall door. One of these rooms is a kitchen. 
The rooms wonld be about 12 feet, the length 
of the hall about 24 feet My door was shut 
when I passed in. Mrs. Hamilton was away 
at this time. I saw her immediatelv after I 
came in. I did not see her speak to her sister. 
I saw her si»ter crying. I heard her tell of 
the assault to Mrs. Hamilton. The prose- 
cutrix did not call for me. I remember her 
saying that the prisoner had put his hands 
upon her shoulders. I heard Mrs. Hamilton 
pay that the prisoner had put his hands on 
the breast of the prosecutrix. Mr. Johnston 
told me the case had become a more serious 
one; as the prisoner had been putting his 
hands up her clothes. The prosecutrix never 
told me at the time that prisoner put his 
hands up her clothes. 

Sworn, &C., Jamis M'Lauohun. 

Isabella Hamilton, sworn.— I am the wife 
of Charles Robert Hamilton, of Clarke-street, 
Emerald-hill He is a wood- turner. On 
Thursday last I left home about 11 o'clock in 
the morning, and returned about half-past 11 
o'clock. I came in the back way, and went 
(where qy.) I got up the steps. I saw prisoner 
in my bedroom. He had one foot out of the 
bedroom. I saw it was the butcher after- 
wards. I saw my sister crying when I came 
into the parlour. I asked her what was the 
matter, and she said nothing. I asked the 
prisoner what was the matter, and he said he 
did not know. He had knocked at the door, 
and she did not hear him. I noticed that my 
sister's bosom was all open. About three 
minutes after the priK>ner had gone she told 
me of the assault my having asked her first 
what she was crying for. She said the pri* 
soner was saying dir^ things to her, that pri- 
soner took the pin out of her bosom, and felt 
with his hands over her breast, and then hurt 
her, and she cried. She said also that prisoner 
tried to put his hands up her clothes. I spoko 
to my next-door neighbour about this after- 
warda 

Cross-examined by Mr. Riad.— When I 
came in I saw prisoner's feet at the door of 
my bedroom, and afterwards saw it was the 
butcher. The front door was closed. Directly 
the prisoner saw me he leaped through tho 
front-room door. He went away very fast, as 
if frightened of me. He was very pale. He 
opened the front door, and walked away. The 
front-room door was not open when I saw it. 
He stopped about three minutes. I sent my 
sister for two or three bottles of gingerbeer 
on the Tuesday. I remember her coming 
home with it I heard her say there was a 
mad dog about but she did not say anything 
about the mad dog on the Tuesday. She baa 
spoken about it on other daya My husband 



has not been offered three days' pay to settle 
the matter. My husband did go to see Hewitt 
but I don't know what took place. Hewitf ■ 
father came down several times. I was pre- 
sent when Hewitt's father came down. Pro- 
secutrix made a statement then that Hewitt 
h^ put his hands up her dothea. Imme- 
diately after the assault Mr. Hewitt was 
present I told him all I said now. I did 
not tell him that Hewitt had put his head 
down and his hands up my sister's clothes. 
My sister has been living witii me about 
two montha I don't know where my parenti 
are. I have not seen them for seven years. 
My sister has only just come out of the in- 
dustrial school. 
Sworn, &c Isabilla. Haioltov. 

John Evans Long, sworn.— I am a con- 
stable of police at Emerald-hilL I executed 
the warrant and arrested prisoner on the 
19th of this month. After being duly can- 
tioned, he said, **A man could not trust to 
any woman in this country, either married or 
single ;that they wonld swear anything against 
him." 

Sworn, &a Jomr K Lovo. 

Examination continued— That is all the 
evidence that was taken. It is correct Don't 
remember a girl named Julia King being 
called and examined. If anything had been 
said about valentines by the girl Mary Egan 
it would have been down in the depositions. 
Nothing more was said than what appears in 
the depositions. 

Mr. MiLLBB proposed to ask if the magis- 
trates made any comments on anybody's evi- 
dence, but Mr. Ireland objected, and the 
question was not put 

Solomon Iffla, examined by Mr. Spxhslet. 
—Was one of the justices who presided at this 

trial. 

Mr. Sfbhsuet.— Do yon remember anything 
being said about valentines during the hear- 
ing of the case— or anything that Is not in 
the depositions? 

Witness. — The prosecutrix stated, that 
Hewitt asked her if she had ever had a 
valentine : and that she replied, ** Get away, 
you nasty thing." The Bench then asked if 
she knew what was the meaning of a valen- 
tine^ and why she ciJled him anasty thing. She 
said she did not know. Don't remember any 
other questions about that The witness 
M'Laughlin was asked if he heard any noise. 
He said he thought he heard a sound. ** Did 
he think there was anything wrong going 
on?" "No." "Did she call out?" "No.'* 
"Must you have heard her if she called?" 
"Yes," and he added that he then went 
into the kitchen. Ho was asked if he 
believed the prisoner was doing any- 
thing wrong to the girl, and be said " No." 
He was then asked. "Would you have allowed 
it?" and he said, " No, he would not" He said 
he was present when the cirl made the state- 
ment to her sister, and she said nothing 
about Hewitt's hands being placed up her 
clothes ; that he only heard of it that day out- 
side the court and if they had taken his 
advice they wonld never have brought the 
matter into court Mary Egan said in her 
evidence that she cried out M'Laughlin said 
she did not, and if she did he would have 
heard it In reference to the words "No, 
no," the depositions omit to state that Mary 
Egan said they were uttered in this way. 
Hewitt asked her if she wanted any meat 
that day. and she said "No." Hewitt said 
" Shall 1 bring any to-morrow ?" and she said 
" No." The depositions omit to state that 
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VxB, Hamilton nid the front door was ibut 
when she retaraed, and if her sister said it 
was open it would be a lie. Mrs. Hamil- 
ton oould not reconcile her statement 
about the prisoner mnning away imme- 
diately he saw her and her stibsequent state- 
ment that be stopped threei foor. or five 
ninntes. The depositions also omit to state 
that Mrs. Hamilton swore she only heard of 
the prisoner putting his hands np the girl's 
clothes ontside the court that morning. It 
was at this stage the Bench discovered that a 
man named Johnson had gone outside the 
oourt and told tbe witnesses outside what 
those inside were saying. The Bench threat- 
ened to commit him, and he apologised, re- 
marking he did not think be was doing any 
harm. The depositions omit to state that in 
consequence of Mrs. Hamilton's contradic- 
tions the Bench said thev did not want to 
hear anything more about it from her. 

Mr. Ibilaitd.— The clerk has got down in 
the depositions a denial of Mrs. Hamilton 
that she heard of the plaintiff putting his 
hands up the girl's clothes for the first time 
that morning. 

Witness.~Mr8. Hamilton at first said she 
only beard it that morning* and then cor 
xected herself ; and it was in reference to that 
contradiction, among others, that the Bench 
said they did not wish to hear her any more. 
A girl named Julia King also gave evidence, 
and said she was in Hewitt's shop on the 
Tuesday previous, and Mary Egan ran in 
there with two bottles of gingerbeer in her 
hands. That contradicted Mary Egan, who 
said she was not in the plaintiff's shop that 
day. EEave not advised this action. Knew 

Ensoner before this as a butcher at Emerald- 
ill. 

Cross-examined by Mr. Fbllows. — Did not 
hear the latter part of Mrs. Hamilton's 
evidence in chief in which she said the girl 
told her Hewitt had put his hand up her 
clothes. (After a pause)— Oh, now I remem- 
ber she did say so. Subsequently to that, 
however, she said she heard it for the first 
time that morning outside the court, and she 
said she did not know who told her. 

Mr. Fbllows.— Are you not confusing two 
things, and that the explanation is this, tbat 
the prosecutrix made the statement to her 
sister, but did not then tell it to Hewitt ? 

Witness.— No ; for that statement of Mrs. 
Hamilton's was one of tbe reasons for the 
Bench dismissing the case. I can't now tell 
our object in asking M'Laughlin whether he 
thought anything wrong had been committed. 
We must have had an object, and I dare say 
it was to get as much evidence as we could. 
Another contradiction that we relied on was 
that Mary Egan said the front door was open, 
and Mrs. Hamilton said it was shut when she 
arrived. 

Mr. Fellows.- You assume that the girl 
having opened the door, it remained open all 
tbe time? 

Witness.— She never said she shut it And 
another reason for our decision was that 
M'LanghUn would have heard the slightest 
sound. 

Mr. Fbllows.— And he said he heard a 
sound. If you placed so much reliance on 
the evidence about the doors, why did you 
not recall the girl and ask her if she shut it? 

The witness did not answer. 

John Nimmo.— Was one of the Bench that 
presided at the charge of Egan v. Hewitt. 

Mr. MiLLEB. — Kead over the depositions. 



and tell us if anything is omitted from 
them. 

Witness.— The depositions omit to state 
that the girl said he talked dirty words to 
her. The Bench asked what they were, and 
she said, ** Did you ever get a valentine from 

four sweetheart, and have you a sweetheart ?" 
ihe said those were all the dirty words. Tbe 
Bench did not quite understand this, and 
asked if she knew what a valentine was, and 
she said no. She also said, in -answer to tbe 
Bench, that when she cried she cried as if 
for assistance ; she also said that she 
stood at the door all the time. At tbe 
examination she appeared very deaf, and 
we asked her if she was equally deaf on 
the day of the alleged assault, and she made 
no reply. If she was as deaf then as on the 
day of the trial, tbe prisoner must have 
spoken very loudly to her when he asked her 
not to tell Mrs. Hamilton. In cross-examina- 
tion she was asked if she had been in plaintiff's 
shop between the Tuesday and the Friday. 
She at first gave an evasive answer ; but on 
being pressed by the Bench said she had not. 
In M'Laughlin's evidence the depositions 
omit to state that M'Laughlin was asked if he 
thouffht the girl was being asMauIted when be 
heard something like a struggle going on. He 
did not speak for a little. He was then asked 
again, and he said no. We aiiked if he was 
afraid of the man, and if so, why he did not 
take a poker to defend the girl, and he 
said he did not think any assault was 
being committed. The Bench could not 
understand then how it was he went 
out of the room if he did not think 
an assault was being committed ; but he said 
emphatically he did not think any assault 
was being committed. He also said that no 
jound like a cry could have been made with- 
out his hearing it. In Mrs. HamOton's depo- 
sitions there is omitted the statement that we 
told her her sister had sworn tbe front door 
was open, while she said it was shut ; and she 
said if Mary Egan bad sworn the door was 
open, she would be telling a lie. Mrs. Hamil- 
ton would not state positively if it was from 
Johnson that she beard for tbe first time 
about the prisoner putting his band up the 
girl's clothes, nor could we get from her a 
satisfactory explanation of her statement tbat 
Hewitt had leapt out of the door, and yet 
tbat he remained five minutes. A little girl 
named Julia King was called to contradict 
Mary Egan's statement that she had not run 
through Hewitt's shop into his bedroom with 
two aingerbeer bottles. Julia King said 
that sue aid go into the shop. I only knew 
Hewitt by sight 

Cross-examined by Mr. Fellows.— Julia 
King said that when Mary Egan ran into 
Hewitt's shop she cried out there was a mad 
dog. 

Mr. Fbllows.— Did you think the whole 
thing false, or that the girl was a consenting 
par^- which ? 

witness.— I may have been uncharitable, 
but I thought the charge was made from mer- 
cenary motives. Mrs. Hamilton was un- 
willing to say whether her husband bad gone 
to Hewitt to settle tbe matter; while 
M'Laughlin said he knew there were negotia- 
tions about a settlement, and we could not 
understand how a modest girl could allow 
any liberties to be taken with her. 

Mr. Fellows.— But M'Laughlin swears he 
heard a struggle ? 

Witness.- M'Laughlin gave the magistrates 
a great deal of trouble to reconcile his state- 
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Toent about there being no assanU and yet 
that he left the room. 

Mr. FsLLOWS.— Yoa considered yon were 
tryinR the case? 

Witness. — We thought we were examining 
the eyidence, and that there was no case for a 
jury. 

Peter John Martin was chairman of tfie 
B««nch at the hearing of the charge Epan v. 
HevfUL The girl Jalia King, to the best of 
my recollection, said that a day or two pre- 
viously Mary Egan had run through Hewitt's 
shop into his bedroom cryinK that there was 
a mad dog after her. Mary Egan swore that 
the front door was open when Mrs. Hamilton 
returned, while the latter swore that the 
door was shut, and that the prisoner jumped 
out thiough it. Mary Egan also swore that 
the prisoner sat down when her .sister ap' 
proached, while Mrs. Hamilton said he ran 
away. M'Laughlin was asked why he did 
not come out to protect the girl if he heard a 
struggle, and he said there was nothing to 
call for his interference. 

Cro8s-examined by Mr. Ireland. — Heard 
M'Laughlin say he went into the kitchen 
after he heard a struggle. That was not con- 
sidered by me as sufficient to send the case 
for further inquiry. I considered the man 
quite guiltless ; the conduct of Mr. Jchnson 
helped me to that opinion. 

Mr. Ibelakd. — And because Johrson mis* 
conducted himself, you dismissed the case. 

Witness.— That was one of the reabons, be- 
sides the discrepancies in the evidence. 

George Hewitt, the plaintiff, examined by 
Mr. Miller. —Carried on business at the 
comer of Moray and Dorcas street«t. Emerald- 
hill. Was doing a very good business indeed 
—was killing from 25 to 30 sheep and two 
beasts a week, besides pies, calves, and lambs. 
My profit was between £7 and £8 per week. 
I am not in business now. Ceased to carrv 
on the business about three weeks or a month 
ago, because I could not carry it on any 
longer. Lost all my business and my con- 
nexion. Was losing money fast, and was 
getting into debt. Began to lose business 
from the time people saw this article in the 
paper. Have tried to get a situation five or 
six times. Did not succeed. Am now living 
in a place in Coventry-street rented by my 
brother, and am carrying on business for him. 
Am married, and have four children. 

Crow-examined by Mr. Fillows. — ^Mj bud- 
ness was principally over the coanter. Had A 
few regular customers beddet. 

Thomaa Reevra. draper al EmeraldhiD. 
and Mrs. Hugh Smith, said that they had 
dealt with plaintiff, but did not do so now, 
in oonsequfiioe of the article in The Argua, 

George Hewitt, father of the plaintiff.—WM 
a batcher, but did nothing now. My son's 
buAiness u.sed to be a good one, bat latterly it 
has been crippled. I should imagine that «fc 
one time he made £10 or £12 per week. 

James Swallow, a butcher.— Had known 

Elatntiff for eight or nine years. He is a ^Piwl 
utcher. Wanted an assistant on Uth May 
last. Plaintiff applied, but I did not engaM 
him. I asked him if he had cleared himself 
of not going away from that girl when be w«; 
told there were no orders. He said. No. 
It is usual always to go away from a place 
when there are no orders. I had SMn 
the article in TAe Argus. I told nlm 
that I would not have him on my premisea 
for £100. That was in consequence of tlie 
article in The Argus. 
Thomas Tasker, a butcher, was called, but 



before he was sworn he asked for his ezpenites. 
The plaintifTs attorney guaranteed them. The 
witness asked for the inoney» but this was not 
forthcoming, and he retired. 

William Barker, batcher at Emerald-hill.— 
Wanted an assistant lately. Plaintiff applied. 
I told him I would not have him at any price. 
I had heard the matter talked about 

Cross-examined by Mr. Fellows. — Have 
seen the article in The Argus. So many 
women came to the shop that I woald not 
have a man like him in the shop. 

James Black, landlord of the place in which 
plaintiff had carried on business, said plain- 
tiff's business fell off latterly. Most of the 
people do believe he is guilty. I assure yon 
they do, especially the ladies. 

This closed plamtiff*s case. 

Mr. Ireland submitted there was no case 
to go to the jury, as the article was a fair 
criticism on a judicial proceeding. 

His Honour said be would consider the 
point during the adjournment of the Court 
tor luuch. 

On the Court resuming after lunch. 

His Honour said he would not withdraw 
the case from the jury. There was some 
difficulty about the facts as stated in the 
article and the facts as proved here. He 
would reserve the defendants leave to move 
to enter a nonsuit or a verdict for defendants. 

Mr. Billing then addressed the jury, re- 
capitulating the points which he had opened 
to the jury, and contending that nnless ma- 
gistrates were to be mere puppets, and to 
exercise no discretion about a case, they had 
not acted improperly in discharging Hewitt. 

Mr. Ireland replied for the defendants. 
He admitted that the question of the pri- 
soner's guilt or innocence of the charge 
preferred against him had nothing to do with 
this case. For it would be extremely incon- 
venient for a public journalist in any case 
on which he felt it his duty to comment to 
have to go into all the details of that case^ 
and call all the witnesses called in it, to prove 
the accuracy of the facts stated by the wit- 
nesses. He did contend, however, that this 
article did not pass the limits of fair and legi- 
timate criticism, and he hoped the jury would 
be no parties to saying that the press of this 
country was to be gagged, and that proprietors 
and editors of newspapers were to be deterred 
from drawing attention to a case of such an 
extraordinary nature as the one now under 
consideration. The only question, he sub- 
mitted, which they had to consider was this — 
Having regard to the evidence taken at the 
time, were the observations published by 7*Ae 
Argus on that trial fair and reasonable ? No 
malice was suggested as existing between the 
plaintiff and the defendants. The plaintiff's 
counsel had elaborated all the details of the 
evidence, but was there a single contradic- 
tion of any nf the statements taken down in 
the depositions? To him (Mr. Ireland) 
the article appeared rather as a comment 
on the proceedings of the magistrates 
than on the conduct of the plaintiff. The 

Slaintiff, in fact, only came into it inci- 
entally. There was an attack on the 
maladministration of justice at Emerald- 
hill, and the case of Jones, Brown, or Smith 
would have served the writer as well as that 
of Hewitt It was said the depositions were 
incorrect ; but they were taken by an officer 
of the court, who received a salary from the 
state, who appeared much more intelligent 
than the Bench, whose duty it was to take 
down the evidence verbatim, and who was 
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naoh mora likely to be accnnte than the 
people who dmpiy relied on their memory. 
Bat there wm a fourth magistrate on the 
bench— ICr. Monatt Why was not he called, 
and why waa not Mr. Finlay calledT How 
was it poasible for any newapaper to 
to do more before making a comment than 
The Argu9 had done ? They obtained a copy of 
the depodtioni, and on them baaed their com- 
mentib Waa the reporter for The Argus to 
croaa- ex amina all the ma^tratea and ail the 
witneaaea before any critioiama could be pub- 
Uahed ? Hia learned friend did not appear 
qoite aore whether iadicial proceeding could 
be commented on, bat he would reltove his 
doabt by referring to tne caae of Oathereole v, 
MiaU, 15 M. and W.. 338. where Baron Alder- 
aon expresalj said tnat judicial proceedings 
could be cnticiaed. Hia learned friend haa 
tried to atrike a chord by referring to the 
hardahipa auflTered by magistratea in having 
their acta reviewed and condemned ; but he 
(Mr. Ireland) would try and atrike another by 
asking if any of the jury were fathers of 
daugbtera? If they were, he asked them if they 
wished offences such as Hewitt was chareed 
with, to be committed with impunity? But 
the position of magistratea waa not auch aa 
waa contended for by the plaintiff. Though 
magistrates were not puppets, yet their duties 
in cases like the present were clearly laid 
down by Lord Chief Justice Denman (2 C & 
K. 845), vho, addressing the grand jury at the 
Somersetshire Assizes, told them that when 
vidence was conflictmg, the justices should 
take depositions, and send on the case for 
triaL If they did otherwise they would usurp 
the functions of judge and jury. Those jus- 
tices whose duty it was to see depositiona 
properly taken now complained of the in- 
accuracy of their own depositions. He might 
inform the jury that these depositions could 
be used even in capital cases, where the wit- 
neas had died, but what would be the good of 
them if they were to be frittered away as Mr. 
Martin, Mr. Iffla, and Mr. Nimmo tried to 
do ? Stress had been laid on the apparent 
contradiction in the evidence of Mrs. Hamil- 
ton and Mary Egan about the front door 
being shut ; but the fact api>eaTed to be this, 
that the girl after opening the door lead- 
ing to the street, ana being there attacked 
by the prisoner, had run into the bed- 
room, which leads into the front room, 
and it was this door against which 
the plaintiff was leaning when Mrs. Hamilton 
arrived, and the street door was then shut 
and the bedroom door open. There was thus 
no contradiction at all in the evidence. It 
was said that the case was suspicious, because 
the girl did not tell her sister in the presence 
of two men that Hewitt had put his band up 
her clothes ; but it seemed to nim that it was 
the most natural thing for her or^^ to tell her 
sister all that occurred after the men were 
gone. He maintained that all th'> - 'idenoe 
made out a ntrong primd facie ca.. against 
the prisoner ; and he must express his surprise 
that the law officers, whoever they were at 
the time, bad not filed a bill against the ac- 
cused. Certainly Hewitt was not at all de- 
serving of the strong eulogium the magistrates 
had passed upon him, nor could he see how 
the plaintiff brought this action. It seemed 
to him rather an action brought by the magis- 
trates themselves, who had set up a sham 
|Aaintiff to fight for them. It was said that 
Hewitt was injured. But whatever dama^^e 
he sustained he brought on himself, and if 
no one would employ nim he had only him- 



self to blame for it. 

Mr. MiLLBB denied that there waa anv evi- 
dence that the magistratea inatigated the 
action. 

Hia HoNOUB.— Mr. Ireland doea not say 
there ia evidence; he only infers it, and he ia 
entitled to put the inference to the jury. 

In anmming up, Hia Honour aaid— This is 
an action brought for a libel contained in an 
article in The Argus of March 26. Tliere 
were three leading articles in that day, and 
this was the second one. The article appears 
to me to be rather one on the administration 
of justice than against the plaintiff in this 
action, and this case of Hewitt's is brought in 
as an example to show how justice was ad- 
ministered at Emerald-hill. The article is 
launched and concludes with a reference to 
the administration of justice, and the plain- 
tiff's case is merely referred to b^ wav of 
illustration. It is said that a pnind facie 
ease waa made out againat the plaintiff, and 
that it ought to have been sent for trial before 
a higher court Now, I don't think the 
magistrates are mere machines ; they mu&t 
exerdse a due discretion on the facta 
before them. We often hear complaints 
made at the aeaslona that caaea are 
aent for trial ^hich the Juaticea ahonld 
have decided at the Police Coart But if a 
nrimd facie caae ia made out to their aatia- 
taction the caae diould be aent on to the 
Supreme Court: and the nurport of thia 
article is that thia caae waa or auch a charac- 
ter that it should have been sent to the higher 
court of triaL The plaintiff, however, says 
that the facta and atatementa which the 
journalist adduces are not a fair statement of 
the facts on which to found a comment: in 
other words^ that the statement is garbled, 
and thereby showed malice on the defendant's 
part Now. the writer was not bound to set 
out the evidence vertatSm; it ia enough if his 
statement is a fair and honeat aummary of 
the facts ; and it is for you to say whether the 
article does contain such a summary, having 
regard to all the evidence yoa heard to- 
day. If it is, then the comments are justifiable. 
But if you think the statementis garbled, then 
there is evidenceof malice. Nodoubtitisamat- 
ter of public interest that magistrates should 
do their duty, and this article, as I have said, 
appears rather written a^nst magistrates, but 
at the same time^ pubhc writers must not in 
attacking magistrates, unjustifiably damage 
the charactHra of third peraona. But juriea 
would be dispoaed to give a JourmJist fair 
latitude in his critidams. ana if they are 
satisfied that the comments are fairly made 
and without malice, would not narrow him 
much in his observationai Some remark haa 
been made upon the contradictiona in the 
evidence of the witneaaea againat Hewitt at 
the police-court and it ia said these contra- 
dictions were auppreaaed in the articla 
Well, it ia for vou to aay if anytibiing 
has been omitted whicb would make a 
person reading the article alter hia opinion 
if he had known of the auppreaaed 
facta. Hia Honour then referred to the 
evidence given at the trial, and aaid he did 
not think that the two Noes in answer to the 
questions about the meat could be referable 
to the same time as the " No, no" said to have 
been spoken by Mary Egan. He also observed 
that it waa very remarkable that the evidence 
of Julia King waa not taken down, and he 
concluded by ouoting the remarka of the 
Court of Queen a Bench in Waton v. Walter. 
L. R. 4, Q. B., 96 :— " We pass on to the second 
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branch of this role, which has referenoe to 
the alleged miadirection in respect of the 
second count of the declaration* which ia 
founded on the article in The Time^ com- 
menting on the debate of the House of Lords 
and the conduct of the plaintiff in preferring 
the petition which gave rise to it. We are of 
opinion that the direction given to the 
lury was perfectly correct. The Dublication 
of the debate having been justifiable, the jury 
were properly told that the subject was, for 
the reasons we have already adverted to, pre- 
eminently one of public interest, and there- 
fore one on which public comment and obser- 
vation might properly be made^ and that 
consequently the occasion was privileged in 
the absence of malice. As to the latter, the 
jury were told that they must be satisfied that 
the article was an honest and fair comment 
on the facts— in other worda that in the first 
place they munt be satisfied that the com- 
ments had been made with an honest belief 
in their justice, but that this was not enough, 
inasmuch as such belief might originate in 
the blindness of party zeal or in personal or 
political aversion ; that a person taking upon 
himself publicly to criticise and con- 
demn the conduct or motives of another, 
must bring to the task not only an 
honest sense of justice, but also a 
reasonable degree of judgment and modera- 
tion, so that the result may be what a jury 
shall deem, under the drcumstuioes of the 
case, a fair and legitimate criticism on the 
conduct and motives of the party who is the 

object of censure." . ., ^ ,., ^ , ,* 
The jury retired, and after deliberating half 
an hour, returned into court with a verdict 
for defendants. 
Attorneys :— Kidstonj Clayton. 

» 
Thubsdat, Juki 2. 

(Before His Honour Mr. Justice Barry, and a 
Special Jury of Four.) 

BUBN V. WINTKB. 

FaUe ImprUonmerU—Bulea of a Frwndly 

Society, 

For plaintiff, Messrs. Billing. Fellows, and 
Byrne ; for defendant, Messrs. Higinbotham, 
C. A. Smyth, and Dr. Macartney. 

An action by a member of the St Patrick's 
Society against the aecretaryof that association 
\o recover cuunagea for alleged false imprison 
menti illegal arrest^ and common assault. 
The defendant pleaded "Not Guilty/' and 
leave and licence from the plaintiff, and oa 
these pleas issne was joined. 

James Bum, the plaintiff, examined by 
Mr. FxLLOwa, deposed that he was a con- 
tractor, and had Men a member of the St 
Patrick's Society, of which the defendant was 
secretaJT. There was a meeting of the society 
on the 16th December, 1869, at which a dis- 
turbance took place in reference to the 
appointment of Dr. M'Carthy as medical 
officer. There were two parties in the matter. 
Witness was on one side, and defendant on 
the other. There was some pretty stiff lan- 
guage used on the occasion. There was 
another meeting on the 1st February. Wit- 
ness began to address the meeting. There 
was an objection -made to bis doing so on the 
nound that he was an eziwlled member. 
Witness disputed the constitution of the 
committee which expelled him, and tendered 
his subscription to the defendant, who would 
not take it. Mr. Scully, the president, ordered 
a policeman to be sent for, and one came, and 
told witness to go home. Witness refused, as 



he was a member. The president told the 
constable to take witness into custody. That 
was in defendant's presence. The constable 
objected to arrest witness unless Scully 
went to the watchhouse and signed the 
charge-sheet The defendant then gave wit- 
ness in chaise. The policeman took him to 
Swanston-street watchhouse, where they 
arrived between 9 and 10 o'clock. He was 
left in the hall for quarter of an hour. The 
cells opened on the halL Defendant signed 
the charge-sheet Witness was bailed out 
On the 11th November witness went with Mr. 
Dempseyand Mr. Thompson to the society's 
hi^il. Defendant was there, and told him to 
leave, as he was going to lock the place up, as 
there was to be no meeting. Witness said 
there would be, and that he would wait for it 
He asked by whose autiiority the defendant 
was going to close the door, and defendant 
replied. By order of the committee." Wit- 
ness said there was no committee. Defend- 
ant then got a carpenter to drive staples into 
the door, and fastened it with a padlock, 
shutting witness inside. That was about 5 
o clock, and the hall was not generally closed 
until 9 or 10. The charge made against wi^ 
ness on Ui^e first occasion was dismissed, and 
witness had to pay about £6 expenses. 

Cross-examined by Mr. Hioihbotham.— I 
belong to Dr. M'Carthy (laughter) and his 
party, and I don't want to throw him over- 
Doara. I got a notice that I was not a mem- 
ber of the society, but I took no notice of it 
(Laughter.) I deny that I was expelled for 
breaking rules 49. 60, and 5L (These rules 
had reference to intoxication and creating 
disturbances.) The party opposed to Dr. 
M'Carthy were remonstrating with every 
one who took arty active part to produce 

Seace. I was asked to go out, and refused. I 
id not say I would not go until I was given 
into custody. 1 did not say that was just 
wbat I wanted. I brought a charge against 
the committee for expelling me, and it was 
decided against me. Dr. M'Carthy was the 
magistrate who took bail for me. The dis- 
pute about the appointment of the committee 
was going on on the 11th November. The 
meeting convened for that day was called by 
a majority of those who attended a previous 
meeting, not by the committee. I know 
nothing of the M'Carthy party or any other 
party. Mr. Winter told me he had orders 
from the committee to close the hall at 
6 o'clock before he shut me in. There is a 
bell in the hall communicating with Mr. 
Winter's house. I wanted to go home half 
an hour before the meeting was to begin. 
There was not a mob outside or a crowd. I 
looked out through the keyhole, and saw a 
policeman walking up and down. 1 remem- 
ber Winter coming back to the hall after I 
was locked in. There was a crowd outside 
the hall who wanted to hold a meeting. That 
was about 9 o'clock. I don't remember Win- 
ter saying anything. Dempsey and Thompson 
were with me. I don't remember one of my 
companions saying he would sta^ there all 
night I did not go on that evening to the 
hall by pre-arrangement with Dempsey and 
Thompson. 

By Mr. Btbnb.— The first fine imposed on 
me was one of half a crown. The next was 
£5. Mr. Winter said that was for being im- 
prisoned in the hiJl. (Laughter.) The pre- 
sident said I was guilty of disgraceful con- 
duct There was a whole lot of us fined £5 
each for waiting on the committee to make 
peace. The next fine was 10s. for refusing to 
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^b|v an order of the preddont to rft down. 
They fined me 13 or 14 times that Dkht. 
(Lmhter.) After the president left therloe- 
preddent (Mr. O'BCara) took the diair. H« 
managed things better. 

Kr. BTBirg.— Did he fine you ? 
Witness.-Oh, yes, sir. (Laughter.) 
Examination resamed.~We made noise 
«noiiAh in the hall for the defendant to hear 

^ ^ V5!?**4 ** *^« <*<»'• I wanted to get 
«jit, as I thought (seeing the place barricaded) 
that there woold be no meeting. 

James Prenty. examined by BCr. BiLuire. 
zfFS^JriJ ^® V present at the meeting 
of the 16th December. Defendant was present 
Witness was incladed in the lot who weie 
fined. He was fined fiS; but not for any con- 
dnct of his in the halt Thers was a library 
and leading-room attached to the halL The 
anneral hour of closing it was 10 o'clock. 
Witness never knew the hall to be closed at 
■6 oclock before the 1st Febmary, or of two 
or^ thrse members being locked op in it 
Witness was one of a depatatlon which waited 
on the committee to make peace. Objection 
was taken to the tone of a document pie- 
sentod by them, and witness subsequently 
xeceiYed a summons to appear before the 
committee. He did not attend, and the com- 
mittee fined him £5. 

Edward Dempsey. examined by Mr. Btbnx, 
corroborated the plaintifT^ account of the 
locking up of the hall. 

William ThomjDson, examined by Mr. 
BiLLivo, gave similar evidence. 

Cross-examined by Mr. HiaiirBOTHAic.— The 
noun of closing the hall are regulated by the 
^x>mmittee. 

Nicholas Cavenagh, examined by Mr. 
Btenk, deposed, that at the meeting of the 
1st February, the plaintiif seconded a motion. 
Several persons sadd they would give him in 
chaige to a policeman. Mr. Reiily, a mem- 
ber, said he would give him in charge if it 
cost him £100, but he did not do it 
(Laughter). He saw plaintiff given into 
custody by the defendant He was one of the 
persons fined. It was for giving evidence at 
the Police (Tourt 

Cross-examined by Mr. HionniOTHAic.—I 
was not fined. 

Mr. BTBNa.~But yon were summoned 
before the committee ? 

Witness.— Yes ; I was summoned for the 
evidence I gave at tbe Police Court 

Another witness gave similar evidence. 

Patrick Mackay. police-constable^ examined 
by Mr. Btbns, deposed, that the president 
told him to take the plaintiff into custody, 
and hf) declined to do so unless Mr. Scully 
nndertook to sign the charge-sheet Subse- 
quently plaintiff was diven m charge by the 
president Witness toen conducted him to 
the watchhonse^ and the present defendant 
accompanied them there^ and signed the 
charge-sheet Could not say whether the 
president and Mr. Winter were in dose con- 
versation between the time when witness 
refused to take the plaintiff in charge and 
that of his arrest 

Eugene M'Crohan, police-constable, ex- 
amined by Mr. Billing, deposed that he was 
in charge of the Swanston-street watchhouse 
on the evening of the 1st February, when the 
plaintiff was broncht in in custody. The charge- 
sheet was signed by tbe defendant who 
described himself there "Sec S. P. Society.'* 
The charge was— "illegally in St Patrick's- 
hall, and interrupting the business of St 



PMrick's Sodety." 

Mr. HionrBOTRAM addressed the jury for 
the defence. He was instructed that the 

Slaintiff was not given into custody by tbe 
efendant at all, but by the piesident ; and 
that the defendant had merely acted in dis- 
chaige of his duty as secretary. 

Samuel Vincent Winter, examined by Mr. 
C. A. Smyth, deposed that be was the defend- 
ant and secretary of the St Patrick's Society. 
The plaintiff had been expelled from the 
society in a regular way. The committee had 
resolved that the use of the hall should not 
be given for tbe meeting of the 1st February, 
as the reauisition asking for it was not pro- 
perly made. He received instructions to that 
effect And communicated them to the plain- 
tiff. Plaintiff and another person came to 
the hall about four o'clock that dav. At 6 
o'clock, witness said to them, "Gentlemen, I 
have instructions to close the hall at 6 this 
evening; will you be kind enough to go?" 
They declined, and witness then said he was 
sorry he should have to lock them up. Mr. 
Bum said there was no committee. Witness 
offered to show them the minute of the com- 
mittee^ but Mr. Bum said they did not want 

^tf!^ '^ !SL ^J^^ not recognise the oom- 
mittM, The plaintiff had a copy of the A^e 
withhini, and witne« pointed out in it to 
mm an advertisement intimating that the 
annoonoement that a meeting would be 
Md that evenfaiff was unauthorised. 
That was publishea in all the daily 
papen. After ..some conversation, wit- 
»«?,«wit for Mr. Regan, a blacksmith, 
and hsd the door secured with a padlock, 
plaintiff and his companion remaining in- 
side. There was a bell in tbe hall communi- 
Cfttng with witness's residence. Neither 

{)laintiff nor his companion rang it Witness 
ooked several times through a glass door, but 
did not see them make any attempt to get 
out Witness did not hear them knocking 
at the door, though ho was on the alert for 
Uiem, his only object being to get them out 
About 8 o'clock Senior Police-sergeant M*Cut- 
dieon came, and entered the hall by the 
back-door. Plaintiff and his companion 
began abusing the officer, and asking what 
brought him there. Witness asked whether 
they would go away, and Dempsey said he 
would remain all night if anybody would 
remain with him. (Laughter). Some time 
afterwards they went away, and witness was 
very glad to get rid of them. (Laughter). The 
witness here detailed the circumstances im- 
mediately preceding the giving of plaintiff 
into custody, his version not differing ma- 
terially from those previously given except 
in so far as he stated that the pre- 
sident told plaintiff he might remain 
if he conducted himself properly. When 
Constable Mackay came he advised plain- 
tiff to leave, but plaintiff refused to do 
so until he was given into custody. Several 
members called out to give him in charge, 
and the president then said, " I give him in 
charge." Mackay refused to arrest the plain- 
tiff unless the president undertook to sign the 
charge-sheet Several members then called 
out Let the secretary go," and then witness, 
the constable, and plaio tiff, went together to 
the watchhouse. Witness did not give plain- 
tiff in charae. The charge entered against 
the plaintiff was that directed by the pre- 
sident 

Cross-examined by Mr. BiLLiNo.~There 
were conflicts for some time between the two 
committees. I cannot say there were not 72 
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signatures to the requisition calling the meet- 
ing of tbe nth November. I don't know that 
they were tbe M*Cartby party. There are a 
number of members in every society who will 
sign a requisition for almost anything. The 
meeting at which it was resolved to hold 
th« meeting of the 11th November, was 
irregular. During the meeting a disturb- 
ance arose, which threatened to be serious. 
The president then left the chair, and, 
contrary to the rules, another member 
was voted to it Witness knew that the 
plaintiff did not believe the committee, which 
be (witness) regarded as legal, as being so. He 
believed Judge Pohlman had decided on one 
occasion that that committee was not legal, but 
that decision was appealed against, and the 
appeal was still pending. The committee re- 
signed in consequence of the verdict in the 
County Court, and was re-elected. 

Edward Scully, president of the St Pa- 
trick's Society at the time the meeting in 
February was held, at which the dis- 
turbance took place, stated that on that 
occasion he acted as chairman. A ques- 
tion with reference to the anniversary 
festival was under consideration, when the 
plaintiff stood up to second an amendment 
which was moved. Witness told him he was 
not a member of the society, and should not 
interrupt the proceedings, and that though 
he had entered the hall without his permis- 
sion (Rule 61), he would regret very much to 
be under the necessity of putting him out 
and would allow him to remain on condition 
he kept quiet, and did notinterrupt thei>rooeed- 
ings. The plaintiff then resumed his seat, 
but after the lapse of a few minutes he again 
stood up to address the chair. Witness told 
him he must insist upon order being pre- 
served, and would have him removed if he 
persisted in his interruptions. The plaintiff 
assumed a defiant attitude, saying that he 
was a member, and who would put him out? 
Many of the members called upon the chair- 
man to preserve order, and he then told Bum 
he would send for a constable and have him 
removed. Several members stood up then, and 
there wasageneral tumult He sent for apolice- 
man, and when became, asked him toremoTe 
the plaintiff, as, unless he took him away, the 
members might become exasperated, and per- 
haps do something which they might after- 
wivds regret The constable said he could 
not take him away without some person ia 
sign the charge-sheet for trespassing and 
b3ng illegidly on the premiMs andinterxnpl- 
ing the proceedings of the meeting By iili 
direction the aecretarj left to do 10^ after 
witness gave the plaintiff in charge. Tho 
meeting subsequently passed a resolution in- 
demni^og the secretary against any proceed- 
ings that might be taken in conaequenoe. 

Crosa-ezamined by Mr. Btbnb.— At that 
time a majority of the members of the socie^ 
were in xavour of the appointment of a 
second medical officer, and he belonged to 
that party. 

John Moroney, the doorkeeper on Febm 
ary 2. stated that when the plaintiff presented 
himself for admission he refused hira ad- 
mittance, and stated he should not go in un- 
less he forced the door. 

Cross-examined by Mr. Billiko.— The plain- 
tiff was an expelled member, and did not 
claim to go in in right of being a member. 
He did not inform the president of the plain- 
tiff's attempt to force his way in, and Mr. 
Burn reported himself as soon as he got in. 

That was the case for the defence. 



Mr. HiGiNBOTHAM briefly addressed the jury 
contending that the defendant had no alter- 
native but to lock the plaintiff in the hall if 
he persisted in remaining there after the com- 
mittee had given orders for it to be closed. 
With respect to the false imprisonment in the 
lock-un, he submitted that the evidence 
showed that the president himself gave the 
plaintiff in charge, and that the defendant 
merely signed the charge-sheet bj his 
direction, which in itself was not sufficient to 
render him liable to an action of trespass, 
Orinhamv. WUtey, 28 L. J., N.S., Exch. ^42; 
GoBdenv. Elphick 4 Exch. 446. 

Mr. Billing submitted that both the master 
who commanded the doing, and the servant 
who did an act of trespass, might be made 
responsible as principals, and sued jointly for 
damages. Addison on Torts, 933; and 8t€» 
phens V. JSlwcUlt 4 Maule and Selwyn, 2C1. 

His HoNOUB told the jury that although 
there was no express plea of justification on 
the record, yet evidence of that had been 
brought out without opposition from the 
plaintiff, and he could not, therefore, with- 
draw it from their consideration. That 
evidence went to show that for breaches of 
certain of the rules, the plaintiff had been 
struck off the roll of membership. It ap- 
peared that it was the secretary^ duty to 
obey the orders of the commitfara, and if they 
directed him to close the building before the 
usual timeon any particular day, he would have 
to do it It was not consistent with the rules 
of an^ society that a man should opj^ose his 
own individual force to an^ order given by 
the committee entrusted with the control of 
tbe building. If objections were taken to 
that order there was a certain mode of redress 
available, first through the laws of thesociefty, 
and, secondly, through the laws of the land, 
which ought to have been resorted ta The 
plea of leave and licence, with respect to the 
imprisonment in the hall, had not, he thought^ 
been made out but it was for the jury to saj 
whether under the circumstances they con- 
sidered a trespass had been committed which 
would entitle the ulaintiff to damages. With 
respect to the otner count it should be re- 
membered that the mere ^ signing of Uie 
charge-sheet was not conclusive evidence that 
tLe plaintiff was given in charge by the de- 
fendant The plaintiff was in fact in custody 
long before the charge-sheet was signed. The 
jury must consider whether the plaintiff was 
justified in the course he took. He forced his 
way into the hall, and interfered with the 
proceedings, until, as a last resource, the 
chairman took the step he did. It would be 
for them to say whether he was entitled to 
damages for the injury he alleged he had sus- 
tained. 

The jury, after deliberating for a short 
time, found a verdict for the defendant on 
iJl counts. 

Attorneys :—McKean and Wilson ; O'Brien. 

CHIEF COURT OF MINES. 

(Before his Honour Mr. Justice Molesworth, 

Chief Judge.) 

Wbdnbsdat, June 8. 

mxtten and others. appellants, v. spaegoa 

respondent. 

Abandonment— For/eiture-^Servhe of Sum- 
mons— Champerty—Maintenance. 

Mr. Atkins for the appellants, the defend- 
ants below. Mr. Fellows and Mr. Webb for 
the respondent) the plaintiff below. 
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Thii wM AH hppetA from a dedikm of the 
Court of Mines a( Tamaffallat in wbieh il 
was decreed that the defendants, foor in 
number, had abandoned their claim bj not 
working it for a lengthened period, and that 
the plaintiff was entitled to be nat into pos- 
session. The principal gronnas of appeal 
were—That there had been no service noon 
the defendants of the plaint summons ; that 
the service was not proved in the manner 

Srescribed by the roles under section 111 of the 
lining Statute, nor in any other manner : 
that the affidavit by which it was attempted 
to prove service on three out of the four de- 
fendants contained an erasure and an inter- 
lineation not verified as provided by rule 
24, and was not sealed or stamped as re- 

anired by rule 22; that the attorney for 
ie three defendants appeared in the 
court below merely to urge the above 
preliminarv objections to the hearins of 
the case, but the Judge ruled that there 
was thus an appearance for the defendants : 
that there was no attempt to prove service of 
the summons upon the fourth defendant men- 
tioned in the said summons, nor was he in 
fact served; no order had been made for 
sulMtituted service, and the plaint had not 
been amendeJ ; and that th^ suit was there- 
fore defective for wan«, ?f parties; that no 
sufficient evidence was adduced to show 
that the said defendant was out of the ju- 
risdiction ; that the suit was tainted with 
"maintenance and champerty," inasmuch 
as it appeared upon the evidence that the 
plaintiff was fumiahed with money to cany 
on the suit by one Jenkins, who was not a 
plaintiff, and that he was to have a share in 
the ground if recovered ; that the evidence 
for the plaintiff showed, at most, an aban- 
donment under the 78th of the present bye- 
laws, which were not those under which the 
claim was taken up by the defendants ; and 
that the plaintiff did not show that the de- 
fendants held the ground in reserve for un- 
true and insufficient reasons ; while the 
defendants proved a regbtration to hold with- 
out working for three months up to and in- 
cluding December 23, 18G9. the day on which 
the said suit commenced : and also a notice 
in the form given in Schedule 10 of the bye- 
laws. The special case stated that when the 
case came on before Judge Forbes, the at- 
torney for the three defendants took objec- 
tion to the sufficiency of tthe proof of service 
of the summons on the defendants, and th^ 
judge then refused to hear him unless he ap- 
peared, telling him that if he did appear, such 
appearance would waive any mere irregula- 
nty. The attorney then appeared, under pro- 
test, for three of the defendants, and objected 
that the suit was defective for want of parties^ 
The judge postponed the consideration of 
this objection till the close of the plain- 
tiff's ctae. It was then taken as one of 
the grounds of nonsuit, the plaint show- 
ing that all four defendants were copartners 
and tenants-in-common of the daim. The 
evidence as to the absence of the fourth de- 
fendant, Thomas Mitten, from the jurisdic- 
tion, was that of two or three persons whom 
he had told one or two years ago that he was 
then going to Ireland, and bade them good- 
bye. The objections already mentioned in 
tne grounds of appeal were taken as nonsuit 
points. The judge offered, if it were de- 
sired, to make nis decree reserving the 
rights, if any, of Thos. Mitten ; but no such 
desire was expressed. The judge then gave a 
decree for the complainant, with costs. The 



time for appeal was extended, and in default 
of agreement between the parties the case was 
settled by the judge. 

Mr. Atkiks, for the appellants, stated that 
even if the abandonment were held to have 
been proved, that the defendants put in a 
regifitration protecting the claim, though un- 
worked, at the time of commencing this 
suit That circumstance was not stated in 
the case, and the judge would not insert it, 
though there were affidavits of several per- 
sons that such evidence was given, and an 
application was now made for its insertion. 
(See re Rogers ex p. Shean, 2 W., W., &*A'B., L. 
M.) 

Mr. WxBB objected that there was no 
notice of such an application. The case had 
been set down for argument upon the special 
case, and such applications should not be 
made without notice. 

His HoxouR thought he could not interfere 
if the judge below was satisfied that no such 
evidence was given. 

Mr. Atkins asked if the Court would re- 
hear the case, 
His HoNOUX would not. 

Mr. Atxivb.— The affidavit of service upon 
the defendants of the summons is not sealed 
with the seal of the Court. Section 111 of 
the Mining Statute requires eveiT defendant 
to be served with the summons in the man- 
ner directed by the rules of the Courts of 
Mines. Sealing the affidavits under rule 22 
corresponds to filing in the Supreme Court. 
The affidavit in due form must be attached 
to the summons as a condition precedent to 
the hearing, under rule 3, which also re- 
ouires any erasure or interlineation to be 
duly verified. For these reasons the affidavit 
was insufficient, and not receivable. The irre* 
gularitv was not waived by appearance 
to object tfi Umine. He cited Murphy 
V. NeU, 6 W., W., & A'B.. Min. 45, 
and the case put in ArchboUTs Practice, 1423, 
1376, and distinguished Carter v. Watson, 
1 W. & W., 222, where a copy of an affidavit 
was allowed to be sealed, it being presumed 
that the original was so. See also tFhiteman 
V. M^OaUan, 6 W., W., & A'B. Min. 28 ; re 
Roaers exparie Shean, 2 ib., L. 84. Then one 
defendant had not been served at all, and 
there should have been more satisfactory evi- 
dence of his absence from the jurisdiction ; 
or else an application should have been made 
before the hearing for an order for substi- 
tuted service. Taylor v. 8tMs, 6 W., W., 
k A'B. Min. 19, refers only to the warden 
under sec. 180 of the statute. Under sea 111 
all defendants must be served, and also 
by sea 124, before there can be a de- 
cision that those appearing sufficiently 
represent all. Then, what part of the ground 
is to be given to the plaintiff as against the 
three defendants? The fourth would be 
competent to hold the whole. Abandonment 
cannot be iJlowed to be proved against the 
absent, unserved, defendant. He might be 
able to show good reason a^nst such an 
adjudication. Then, there is evidence of 
''maintenance and champerty." The plain- 
tiff himself, under cross-examination, ad- 
mitted that Jenkins was furnishing means 
for carrying on the suit, and that he and 
others were to have an interest in the result 
if successful. Collins v. Hayes, 6 W., W., and 
A*B., Min. 5. Bond v. Watson, 4 ib., K5, was 
a case of trustee and cestui que trust. The 
evidence s that the claim was taken up by 
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defendanti eight yean afo^ and. tberafora, 
ander the l»ye-laws of Oetobar, 1861, Na t, 
subsection 10. 

Mr. Webb, for the Tespondent, argued that 
the affidavit of serrice referred only to the 
three appellants, and for them the attor- 
ney appeared to object — not that they 
had not been seryed. but to the mode of 
proof of Berrice. The appearance waived 
such an objection. Under rule 26, it is in the 
diiMsretion of the judge to take notice of the 
interlineation, and he exercised that discre- 
tion by going on with the hearing. See re 
Stephenson, 1 W. & W., Insol. 120. The de- 
fendants* attorney continued to act for them 
through the hearing. Under rule 4, the judge 
is to decide whether the service \a good or not 
Under section 124 of the Mining Statute the 
judge has power to proceed if he thinks that 
the defendanti are sufficiently represented 
by those who appear. Then as to aban- 
donment, as V (>u against the absent de- 
fendant M luainst the others, the evi- 
dence is that no work has been done in 
this claim for 18 months or two years. The 
Court has power to adjourn the hearing for 
service of a defendant not duly served, there- 
fore the Court has jurisdiction to entertain 
the case before all the defendants have been 
served. Re Rogere exp, Shean, 2 W. W. & 
A'B., L. 84. And this is reasonable, as the 
names of non-existent persons ma^ be used in 
taking up a claim. There was evidence that 
one of the defendants had said that they 
would only resume work if something good 
should turn up in the adjoining claim. Then 
the time during which there had been no 
working was greater than was allowed by any 
bye- laws, old or new. 

His HoNOUB remarked that he had held 
that the conditions of forfeiture were 
determined by the bye-laws in force at the 
time when the claim was taken up ; but the 
existing bye-laws determined the persons by 
whom, and the manner in which, the for- 
feiture should be taken advantage of. 

Mr. WxBB.— Then as to the allegation of 
maintenance and champerty, the evidence is 
that the plaintiff is proceeding at the expense 
of himself and another, who is to be his part- 
ner ; he has a miner's right, and no claim 
elsewhere ; and only one plaintiff is necessary, 
as the claim is only "one man's ground." 

Mr. Fbllowb^ on the same side, anued 
that there was no obligation npon the plain* 
tiff to show that the defendants properly ap- 
peared, or that the attorney or counsel pro- 
fessing to appear for them was duly antho* 
rised. In an action at law, the Court 
will not set aside the service of the writ un- 
less upon an application on affidavits show- 
ing that service was not, in fact effected. It 
is admitted that the three defendants had 
been served, and if they appear, can thev ob- 
ject, not to the ti^fiekney but to the emaenee 
of service ; and these same three now appear 
on appeal. There is a distinction between 
good service and the proof of it, and bad ser- 
vice. The sufficiency of representation is to 
be decided on hearing how the matter stands. 
Under the statute the absent defendants are 
affected by a sort of judgment in rem, £ven 
if the fourth defendant had an interest dif- 
ferent from the others, it is for him and not 
for them to object 

His HoirouB thought that the power of the 
judge to make a decree reservins the rights 
of an absent defendant should be exercised 
only on his own doubts as to the justice of the 



case against him, and not on the objection of 
the other defendants. 

Mr. FiLLOWS.— The appearance of any 
party renders it unnecessary to prove service 
on him. The question of champer^, if any, 
can only come up when the plaintiff and the 
others try to enforce their bargain amongst 
themselves; and there is no evidence that 
the arrangement, even if improper, was made 
before the commencement of the suit 

Mr. Atkins in reply.— The rule is positive 
that the idSidavit shall not be read unleat 
sealed. The Court in Bond v. WaUon, decided 
that defendants had a right to object as for 
want of parties, that another defendant had 
not been served. Under rule 4 the judge 
may examine witnesses as to any dispute pre- 
liminary to the hearing ; but in this case the 
judge did not himself entertain an^ doubt 
and he forbade the raising of any dispute by 
the defendants as to sufficiency of service. 
Until all the defendants have been served, 
there are no persons from whom to choose 
sufficient to represent all. The plaint is for 
abandonment, and not for forfeiture; and 
there is no provinion as to abandonment in 
the bye-laws of 1861, under which defendants 
took up the claim. Then forfeiture under 
those bye-laws applies only to unregistered 
claims, and no evidence was given that this 
claim was unregistered. 

His HoNOUB.— The period for which the 
claim has not been worked exceeds the period 
provided in case of either registered or un- 
registered claims under those bye-laws. 

Mr. Wkbb.— The last pcfnt taken is new, 
and not in the grounds of appeal, and there- 
fore leave might be given to the plaintiff to 
amend. On this appeal, the whole case is 
open to this Court The notice of appeal is 
given on behalf of all the defendants. 

The case was argued on May 26, and judg- 
ment was now given : — 

His HoNorB said this is an appeal by three 
defendants— Messrs. Mitten, Hayes, and 
Foster— against a decree for plaintiff, re- 
spondent, and Mr. Spargo, made by the 
learned judge of the Court of Mines, Tarna- 
guUa. The plaint sought that comjplainant 
should be put into possession of a claim held 
by the defendants, as abandoned or for- 
feited. The affidavit of service of summons 
upon the defendants was not sealed or 
stamped under general rule of Courts of Mines 
22, and had an interlineation not initialed, 
contrary to rule 24, and therefore could not 
be used or read according to the rules. The 
defendants' attorney stated, when the case 
was called on, that he intended to dispute the 
regularity of the affidavit of the service, and 
was told by the judge that he could not be 
recognised unless he appeared, and by appear- 
ing would waive the objection to a mere irre- 
gularity. Thelllth section of the act directs 
that service of plaint and summons shall 
be effected and proved by such means 
as general rules should direct snd rule 3 
directs tibat no cause shall be set down for 
hearing, or, if set down, called on, without an 
affidavit of service, unless service be admitted. 
Rule 4 shows that the due service of the sum- 
mons, even though there be a proper affi- 
davit may be discussed. The latter part of it 
ffives the judge power to exercise a special 
discretion as to treating a person insufficiently 
served as a defendant ; but no such special 
discretion is referred to in this case. I 
think it important in these mining cases 



140 



ATTBTEALIAN JUBIST 



that oMh defendant ihoald have an oppor- 
tuuty of dbcuiinff the due wrTioa of 
Unwelfandotben— 7'i^{i>rv^£tH&6«,ew,W. 



nfull 



laii-^Mirphv V. irf^ 6 W. W.'and A'iC . 

-J. 40. ThiieaMhatbefinbeatd,aDdUtioir 
belOM me on tvpeal witbont tne erldence, 
wUcb tlie ralM prtacribe, that the defeoduiti 
have been aerrea. I onlj knoir tbat an attor- 
ney appoarad foi them, A nUc ntri for seqaea- 
taation in iiMolveiic* wm dlacbaised by the 
full ICoait-^EniAeiwoii in ra, 1 W. and W., I, 
130— becanae of an immatenal iaterUnealiaa 
not Initialed la an affida"' '" ' 



>t be legarded I 



been acted apan bj tb 
Indgea tbonght that the 
neaid, malunx the o1 
owortonttr. Tha 26th 
Judge a ducietionM 



_^. — t that he ... 

tacfa, bat may luppoit act* done InadTel- 
tentlj. The attorney appeared under pro- 



A defence to the plaintiff's case wae nned 
(or the defendants, based on the pluntiff*! 
cron-ezamination. A Mr. Jenkins appeared 
to have fomlibed fandt for the litigation, 
and was to ibaia the clum, if recoveied. I 
think, accotding to the views which I ex- 
prewed in Oomuv.Hai/es. 6 W. W. and A'B., 
' , 6, relying upon the authorities referred to 
""It this presents the objection of cham- 



hliitation, and the inception of that lititta- 
tion was throiub abai^un, contrary to public 
pcdicy. I (bonla no^ I think, follow the same 
conne as to Beveral peraoni avoiredlf joining 
in sneh a soit at common charges, common 
risk, for common benefit — BarUne v. Haye*. 
4W. W, andA'B., M. 67. I reverse the decree 
dismiss the plaint with casta, and costs of 
appeal ; refer to tax, return deposit, &c 

EiolidtoTS : — Hoakins. for ^tpellants ; 
Hornby, for respondent. 



lnit,U 



Maiargemtnt of Time for Appealing. 
Mr. Fellows and Mr. Webb for the ap- 
paUanta, and plaintiffs : Mr. Atkins for the 
lespondenla. and defendants. 



Notice of appeal hod t>een eiven. and the time 
for transmitting the 6peci£ case eipiiiog on 
Match !S, the judge b«Iow enlurged the time 
tiU April 21. On April 29 he, on consent of 
the attorneys for the parties, enlarged tha time 
till May iL The second enlaigement was 

Knted eight days after the provioaBly en- 
ted time had expired, and the judge bad, 
therefore, no power to enlarge further, and 
the appeal was eone — Brenvan v. Watioa, 6 
W.. W^iA'B. Min.L 

Mr. Webb for the appellants. The ease 
states that thelast enlargement was made by 
consent He was instructed that the judge 
had made a mistake, and tbat in this case. 
Kith another on the same day, the time had 
been enlarsed till April 30 in the Grst in- 
stance. The transmission of the case is not 
essential to conferring jurisdicUon in the ap- 



peal, so at to render consent inoperative. 
The notice ol appeal is the only essential, and 
that was duly given, and the appeal is 
launched. The proviso as to transmitting 
the case is merely directory, and not man- 
daton ; it directs the manner in which 
the facta are to come before the Court 
Reference was made to the esse of 
Murphy v. SeU, 6 W.. W., & A'B. Hln.. 46, as 
to the power of the attorney to give such a 
consent Bat there the attorney was acting 
in the warden's court and on the conclusion 
of the case there his authority ceased, and. 
in fact, another attorney was employed on 
appeal in the Court of Mines ; here the same 
attorney has acted thironghont and now acts 
on this appeal for the respondents. 

Hia Honour asked whether the parties 
themselves could consent to such an exten- 
sion T Is it not the policy of the act to t>Te- 
vent appeals from hanging over indefinitely ? 

Mr. WxBB.— The transmission of the case 
is only the machinery of the appeal. An ar- 
bitrator ia not functus oficlo at the expiration 
of the time tor making the award — RutatU on 
Aaardt, 136, 

Mr. ViLLOwo, on tha same *Id^ taid that 
the caae was analogona to that in which a 
Judge eztendsdie time for makina an award, 
after the ezinry ol the time fixed in the re- 
ference. The respondeDta cannot object 
attar consent 

Mr. Aiuaa, in reply, said that this wasoiM 
of the conditions giving Jariadiction, and 
consent cannot give junsdlction. The lan- 
guage of section 173 of the Mining Statute is 
express. Tlie appeal it given oiny provided 
(among other thingri the caae shaU be tranr 
mittea within the tine uentlaned or within 
a valid enlargement In Brenaanv. Wattoa 
the parties themselves bad consented, and 
that wat held innifficient He wat instructed 
that there was no mistake on the part of the 
judge, that tho enlargement was made at 
stated in the case ; that the consent was only 
to a valid enlargement and that the at- 
torney for the respondents hod warned the 
other side to be in time. The suggestion 
of his Honour as to there being no negative 
words in the act wuuld have great force it the 
appeal were given by one act and it was 
taught to narrow it by the interpretation of a 
subsequent act ; but here the condition is 
preacribed in the same act and section giving 
the appeal. As to the caae of an awald, a 
judge IB empowered by statute to extend the 
time. All such statutory powen nnat be 
strictly followed. 

His HoHODB thought tbat the question hod 
been mooted with reference to extending the 
time for appeals to tbe Privy Council He 
would consider the matter, and it he decided 
in favour of the appellants, he would appoint 
a special day for bearing the appeaL 

The case was argued on May 27th, and 
judttment was now given. 

His HosoLB said,— This is an appeal from the 
learned judge of the Di-tiict Court of Mines, 
Tamogulla. U|>on its being called on, a pre- 
liminsTy objection to its being heard was 
made ij the respondent. Some difficulty 
and confusion occurred from a change of the 
judges of tbe district. The parties and the 
learned judge who heard tbe cause had not 
prepared the appeal cose before his removal, 












to the Master in l^^quity, under section 17% 
to the 21st ApriL After tbat time had ex- 
pired, the successor, the present learned judge, 
as he certifies, with the caasent of the re- 
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spondents* attorney, made an order to extend 
the time to May 16, before which the case 
was transmitted. I think the power to 
direct a farther time from time to time 
must be exercised before each time is ex- 
pired, as I held in Brtnnan v, WaUon, 
6 W., W.. & A'B.. M. L I was referred by 
counsel for the appellants to cases as to en- 
larginfE time for awards, as to Rusaell on 
Awards, 136. I find those which I think most 
bearing on the subject BusseU 141, which are 
rather confirmatory of my view. It seems 
never to have been doubted that under a re- 
ferenoe at nisi prius giving an arbitrator 

EDwer to enlarge the time of making 
is award be could not exercise the 
power after any time was expired ; but it 
has been held that the Court has power under 
the statute 3 and 4 W. 4. c. 42, although the 
arbitrator's power has expired, to exercise a 
power, in some degree inherent in it, to give 
time. As to the attorney's consent to the ex- 
tension, I think his client was not bound 
by it after the cause was, under the Mining 
Statute, out of court— Afurp^y w. NeU, 6 W., 
W., and A'B., M. 45. 1 decline to hear the case, 
as having no jurisdiction. Say nothing of 
costs. 

Solicitors :— Bardwell, forCrabbe, for appel- 
lants ; Hoskins, for respondents. 

LIGHTBOUBNB AND OTHERS V. BTITT AND 

OTHERS. 

Marking out Oround—Amalgamakd Olainu 

Special case from the warden at Bright 
There was no appearance for either com- 
plainants or defendants. 
The case stated was as follows :— 
"Complainants applied to be put into 
possession of two men's ground, forming part 
of the claim of the defendants, and called by 
the complainants an amalgamated claim, and 
registered by defendants as^ such. The 
grounds upon wliich complainants rested 
their case, were that the defendants had not 
taken ix>ssession of the ground in the manner 
prescribed by bye-laws, Nos. 5, 6, and 20, of 
the Beechworth Mining Bye-laws, of 19th 
November, 1867. They averred that under 
those bye-laws it was necessary that each 
parcel of ground.forming one man's claim 
should be separately marked oflf by four pegs, 
and trenches at each comer. Defendants 
admitted this, but pleaded that it was un- 
neceasary, and that the bye-laws had been 
complied with. After hearing the evidence on 
both sides, I determined on the 4th of March 
lastfe to dismiss the complaint, whereupon 
the said complainants requested me to 
state a case for the opinion of the Judge 
of the Chief Court of Mines. ,1 deter- 
mined to dbmiss the complaint inasmuch 
as I held that the byelaw was oompHed 
with and no case of forfeiture shown. The 
question for the opinion of the court is 
whether I was wrona in point of law. F. R. 
PoHLMAN, Warden." 

His Honour returned the following answer : 
—-"I think that several persons taking up 
ground of dimensions to which they are 
jointly entitled may take possession effectualy 
by pegging and trenching the comers of the 
entire and not the separate single mens 
portion." 

EQUITY. 

(Before his Honour Mr. Justice Molesworth.) 

Wednesday, June 8. 



80ATE8 ▼. KINO. 

Specific PerformancB-'ContraAt mads whUe 
D^endant is in a Stale of Drunkenness. 

Mr. Bunny for the plaintiff ; Mr. Lawes for 
the defendant. 

This was a bill filed b? Charles Scates, of 
Ballarai to compel the defendant, R. King, 
also of Ballarat, to specifically perform an 
agreement for the sale of land and a house. 
The agreement was entered into on the 6th 
January, 1870. was signed by the defendant^ 
and in it he undertook to sell the place to the 
plaintiff for £750. The defence was that at 
the time the contract was signed the defend- 
ant was drunk, and that the plaintiff knew 
he was drunk. 

The case was argued on May 17, and judg- 
ment was now given. 

His Honour, in giving judgment, said— 
This is a suit by the plaintiff, Mr. Scates, 
against the defendant, Mr. King, to compel 
the specific performance of a contract by the 
defendant to sell to the plaintiff certain land 
and building for £750, pursuant to a writing 
signed by defendant, January 6, 1870. The 
principal defence is that the defendant was 
drunk when he executed it. A preliminary 
objection to the discussion of the fact of 
drunkenness has been offered by the plain- 
tiff's counsel, that the defence could 
be made only by cross bill. In some 
cases, as to deeds or executed contracts, it has 
been held that the defence can be made only 
by cross bill, and I do not know any such 
cane in which the defence has been drunken- 
ness. This is a mere contract^ repudiated 
before it was in any way acted upon. If the 
defence is a ground for uimply refusing relief, 
and thereby doing justice, even a deed may 
be impugned without cross bill — Bannah «. 
Hodson, 7 Jurist, N.8., 1,092. I have alwa^ 
found difficulty in understanding the dis- 
tinction as to the necessity of cross 
bills, but believe it to be this. If. ac- 
cording to the defendant's case, the plain- 
tiff should get something, it may be 
necessary that the defendant should submit 
to the jurisdiction in a cross hill— Eddleston 
V. OoUins, 3 De G., M*N. & G. 16. The de- 
fendant here does not want to deprive the 
plaintiff of his remedy at law, does not want 
to have the agreement cancelled, and its ex- 
istence does the plaintiff no harm, for he never 
signed it. Passing to the evidence as to the facts. 
The whole property in question was subject 
to a mortgage for £250 to one person, and 
part of it to a subsequent mortgsge to Messrs. 
Forsyth and Adams for £190. and these last 
had advertised, I presume, the part in their 
mortgage for sale on January 7. The plain- 
tiff's account of their dealing is as follows :— 
The defendant on the 5th spoke to him 
about the sale, and asked him to accompany 
him to Adams to arrange. They went ; did 
not find Adams ; agreed to call next morn- 
ing between 7 and 8 ; did not meet Adams 
then, but did between 9 and 10. That he. as 
spokesman, in the presence of defend- 
ant, solicited Adams to forbear, who re- 
fused. They went away together down the 
road, and defendant spoke of the annoyance 
he felt at the sale, ana asked him to buy the 
property. He said he intended to be a bi«yer 
at the auction, but would buy then on rea- 
sonable terms. They bargained for some 
time, and defendant at last agreed to take 
his offer, £750. They then went to the 
Fawn Hotel, got writing materials, and went 
into a parlour. He wanted the defendant 
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to write the amemeiit, bnt at his re- 
quest wrote it himself. It was 1^ mistake 
mis-cbitdd a jear. The defendant read and 
mied it aboat noon. The defendant asked 
him to CO and stop the sak^ which he did. 
The defendant came to hiK house about % and 
was told that the sale Wjis stopped. He was 
with the defendant tnyjk 7 a.m. until the Vlg- 
natare, defendant seraratina for half an hour 
only, as for breakfast. Defandant was qnite 
sober thronghoot. Drank nothing mitil after 
the ameement was prepared. Just before the 
signature drank one nobbier. He was sober 
at 2 alsa Wanted to get monej him* 
sdt not through solicitor, which he re- 
fused. Thej then arranged to go the 
next day to his solicitor to complete. He 
met defendant next morning at 7, not 
sober nor drunk. On the ^ ddendant sent 
a letter, written by another, to plaintiflf, 
saying he would not sell his land, baring 
arranged his difficulties. In the plaintiff's 
evidence the intenral between 10 and 12 
is hardly explained. The plaintiff's eridence 
is corrohorated by the owner of the Fawn 
Hotel, who describes the parties going to his 
house, into the pariour, being oyer a paper, 

Etting nobblers once only, and appeanng to 
m both sober on passing him and on two 
occasions when he went into the parlour. He 
is next corroborated hf a derk of Adams's, 
who describes the parties as passina him into 
Adams's about 10 a.m., hearing their Yoices 
with Adams ; defendant coming out to him, 
being lectured by him for his drunkenness, 
professing regret, promising amendment^ and 
beginning to ciy. He says defendant was 
sober, suffering from past drinking— shaky, 
but better than usual The next witness is a 
butcher, who observed plaintiff and defendant 
together on the day in question ; saw de- 
fendant between 8 and 10, and again between 
1 and 2, not speaking to him, and thought 
him sober, and remarked to the plaintiff that 
he was pretty sober that day. The next wit- 
ness is a neighbour of the parties, who saw 
defendant go to plaintiff 's between 1 and 2, and 
could hear them conversing through parti- 
tions, but not so as to distinguish word«, and 
who concluded that defendant was decidedly 
sober. The signature of the defendant to 
the agreement shows no appearance of 
drunkenness. The defendant's version of the 
matter is as follows :— On the 5th he agreed 
with plaintiff to go to Adams ; on the 6th 
was drinking and card-playing all night, 
until 7 a m. , at the Sawyers' Arms. Plaintiff, 
between 8 and 9 on the 6th, was in front of 
his shop— urged him to go to Adams ; they 
went about 10, having walked together 
before. He had three dnnks before going to 
Adams, and one of ale with Adams ; had 
no breakfast. Returned with Adams to 
his house, where plaintiff was. Could 
not tell what passed between them there. 
Left Adams with the plaintiff. Went to the 
Fawn previously. Plaintiff was tr^ng te buy 
the ^property, telling him that if sold hjr 
auction the lawyers and auctioneers would 
leave him nothing: rt the Fawn plaintiff 
called for brandy, wnich they both took : that 
plaintiff wrote a paper, whicn be signed, the 
contents of which as to price be cannot 
recollect ; does not recollect what became of 
them after.leaving the Fawn ; believes he saw 
plaintiff between 5 and 6, who said something 
about going next day to settle about the 
ground, to which he said, " Very well ;" but 
that he had not sold the ground, and must 
see Adams again. Had been drinking 
for a fortnight before ; drink affects his 



head more than his legs. 

i's beiore actually meeting 



Does not recollect 
going to Adams* 

him. Did leave plaintiff on 6th, as poing to 
breakfast ; took none. Defendant is corro- 
borated by an engine-driver, who says that 
about half-past 10 on the 6th he was speaking 
to plaintiff when defendant passeo, going 
into a public*honse, and plaintiff observed 
that he was on the beer— that he is sure of 
the day from a memorandum (plaintiff 
admits this fact, but as having occurred on 
the 7th). The next witness is a baker, who 
saw defendant sitting at his own door be- 
tween 11 and 12 on the 6th, plaintiff with 
him, and saw defendant again between 2 and 
3 quite drunk, crying like a child. He can 
wnte well when drunk. The next witness 
is a man who was in company with the de- 
fendant on the night of the 5th until 4 a.m., 
and then left him at a publichouse drunk. In 
the written agreement the name of the de- 
fendant is spelt Ritchard— a mistake which 
he did not correct A man, however illite- 
rate, would probably notice a mis-spelling of 
his own name if sober. The aefendant 
showed a lack of discretion in signing an 
agreement which the plaintiff did not sign, 
and gstting no copy d it It would be a very 
foolish agreement for him to sell a property 
held by mortgagees not bound to take imme- 
diate payment without conditions. The 
plaintiff had the agreement ren^tered at a 
quarter past 11 a. m. on the 8tti— an expedi- 
tion which indicates an expectation of re- 
pudiation, and his evidence does not show 
that he heard of defendant having threatened 
to repudiate. He was not cross-examined about 
this. There is evidence of some, not gross, 
undervalue in the price. £7flO. The property 
was shortly afterwards sold for £850 to a 
witness, who did not press his bargain* regard- 
ng defendant as drunk when making it 
The plaintiff said he would give more. One 
witness values it at £1,100. another at £1,000. 
One witness who, according to the evidence 
of both parties, would have been important. 
Adam% is not produced by either, fiis non- 
production affords stronger inferences against 
the defendant than the plaintiff, for 
he seems to have communicated his 
recollections to the defendant* and has 
since shown a disposition to serve him. 
The leading authori^ about documents ob- 
jected to as being signed by persons drunk 
hCoohev.Olaywortk,lBYea„12, It indicates 
that the degree of drunkenness which should 
make an Mieement bad in equity is less than 
that which should avoid at law, and that 
courts of equity should not interfere for 
either partv, either enforcing or resisting such 

Suestionable agreements. 1 think the evi- 
ence here so balanced that I should pursue 
that course. A letter to defendant January 
12; from the nlaintiff's solicitor, calling for 
specific performance, was left unanswered, 
the excuse of drunkenness not bein^ pre- 
sented. This, with the conflict of evidence 
in the case, disinclines me to give costs. 
Bill dismissed without prejudice to action at 
law. No costs. 

SolidtoiB :— Hornby, for Randall, MitchelL 
and Doward ; J. M. Davies, for Holmes and 
Salter. 



Thubsdat, Juhx 9. 
JAMISON V. joHiraoir. 
Co9t8 of Abandoned MotUm^LisUng Motions. 
Mr. SnPHXir, on behalf of the plaintiffs. 
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aftid they had been lerred with notice of a 
motion bj the National Bank that title- 
deeds exhibited and marked in this niit be 
{[{▼en to the bank. The motion had not been 
isted, and ha believed no one was instnicted 
in Uie matter. The motion, therefote, must 
be considered as an abandoned one and 
treated as snch, and under the English mles 
— Danid, 2nd edition, 1461— the parties op- 
posing the motion were entitied to costs. 

Mr. Buvmr, for the two defendants, also 
asked for their costs. 

Mr. HOLSOTD said he was not instnicted to 
support the original motion, because the am- 
daiats were not ready. There was one to be 
obtained from Coleraine, which had not yet 
arrived. He submitted, however, that this 
was not the proper time to raise the question ; 
the opposite parties should wait till the close 
of the day, as for all they knew the bank 
might then be prepared to proceed. He asked 
that the moti 'U might stand over for a 
week. 

His Honour.— As a matter of rigid practice, 
a motion ought to be listed before it can be 
properly heard. I don't say the motion should 
be fisted before 11 o'clock on Thur^ay. but 
I think it should be listed before^ the Court 
gets into that class of business. It is the duty 
of a person who serves a notice of motion to 
have it properly listed, and I think the 
proper time to apply to nave the caie struck 
out is when the Court gets into that class of 
business. At the same time, I tltink the 
Court would not take a very rigid view of the 
practice, and would be disposed to ^nt some 
indulgence where it was shown an indulgence 
was necessary. The utmost I should do would 
be to grant the respondents the costs of the 
day. 

After consulting with the dark of the 
courtk 

His Honour said that motions ought to be 
listed on the day preceding that on which 
they were to be heud 

The application in Jamiton v. Johnson 
was directed to stand over for a week— the 
bank paying Uie costs of the day. 

Solicitors :— For the bank ; Malleson, E' 
land and Stewart; for plaintiffs, Wisew/ 
and Gibbe; for defendants, J. £. Geake. 
ECCLESIASTICAL. 

Thubbdat, Juvb 9. 
(Before his Honour Mr. JiistioeMoletwoftli«> 

IN THK GOODS OV BIOBABD HILIii 

itdmtm's<ra<toii 6y OWrfltor Ja i s to acai/ 
JMotives 1/ X^eosoMtf. 

Mr. T. A'Btckrt, on behalf of the curator, 
applied for a rule to administer the estate 
of Richaid HflL Hill made a will in 1856, 
leaving his real estate to his mother for lifeb 
remainder to one of his brothers, and making 
several bequests as to his personalty. The 
executor appointed by the will had left the 
colony in 1863, and had not since retomed* 
and it was not believed he intended to re- 
turn. The only relative or connexions of the 
deceased' in the colony were Mr. F. R. Go«lfTef. 
of Mount Ridley, and Mr. W. Godfrtiy, ol 
Collins-street, who were connected witii the 
deceased by marriage. Neither of them wa» 
willing to take out administration, and 
wished the curator to administer. There wae 
no realty, and the personalty only amounted 
to £168, consisting of horse and bnoJt 
saddles, harness, money in bank, and debt 



due hy ft load board. It was contended tbi^ 
the estete was liable to waste and injury, and 
that if the road board became a smre tiim 
miicht be a difficulty in recovering tiie debt 
Hill died 6th April, 187a 

EUs Honour.— If Mr. Godfrey had applied 
for administration I think I should have beep 
disposed to grant it I do not think that li 
was intended to substitute tiie curator in 
cases like the present for penons who in bia 
absence would take out administration. I 
think that this application is made toe 
promptiy after Hill's death, and I shall pcft- 
pone this api^cation for two months, wlMin» 
if no other application is made on the sub- 
ject, this one may be granted. 

Proctor :— HelUna. 

DIVORCE COURT. 

(Before their Honours Sir W. F. Stawell 
C.J., Mr. Justice Barry, and Mr. Jnstioe 

WiUiams.) 

Saturday, Mat 14. 

smart v. smart and 8tki8. 

This was a petition by Isaac V. Smart, a 
bilUard-toble keeper at Sandhurst, praying 
for a dissolution of his marriage with Cathe- 
rine Smart on the ground of adoltenrcom* 
mitted by her with the co-respondent Sykes. 

Dr. Madden for the petitioner ; no appear- 
ance for respondent or co-respondent 

The parties were married in this colony in 
1856. Petitioner is now 49, and the respon- 
dent 35 years old. There are five children by 
the marriage. In 1866 Smart was obliged to 
leave his wife owing to her intemperate 
habits, and had not lived with her since, m 
1868 she became acquainted with Sykee, and 
lived with him at Richmond as his wife. 

The petition was heard December, 1869. 
Judgment was now given. 

The Chirf Justicr said,— This is a suit for 
dissolution of marriage broaght by a husband 
against his wife. The husband allM^ed that 
in consequence of his wife's conduct he 
was obliged to leave her, and seek for 
employment at Sandhurst: that he re- 
mained there for some time, remitting 
money to his wife periodically, as he 
could afford it ; that after a certain time he 
came to Melbourne with the view of seeing 
her about Christmas; that he had corre- 
sponded with her regularly, and she with him, 
their daughter acting as amanuensis for her. 
but that latterly she gave no address, beyond 
Bridge-road, Richmond; and in consequencCb 
when he came to Melbourne he was unable 
to discover her address, and was obliged 
to return. At the hearing the Court thought 
that somewhat singular, and desired to see 
the letters themselves. They were produced, 
and we examined them, and they wholly cor^ 
roborated the stetemento made by the peti- 
tioner. There are addresses in the letters pr^ 
vious to the date referred to, or about that 
date ; but no address, or merely a very general 
one, afterwards— such a one as would, m fact^ 
entail a good deal of difficulty in discovering 
where the person who wrote the letter lived. 
After the lapse of a certain time a more spe- 
cific address was given, but the stetemento of 
the petitioner are essentially corroborated; 
and therefore, upon the whole facto of the 
case, we consider him entitled to a decree for 
a dissolution. 

Proctor :— T. 0. Windsor. 
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Satubdat, Mat 14 

M'OBBOOB ▼. THB MBLBOURBS 0MBIBU8 00. 

(UMITBa) 

Contract to Build Omnibusses^Construction 

of OontmetSvbstantkU OompUanes %rith 

Contract, 

Dbolabatiob— That h^ articles of aciee- 
ment under teal, hearing date 2l8t April, 18OO, 
and made hy and hetween the plaintiff of 
fho one part and the defendants or the other 
part, it was agreed, among other things, that 
the plaintiff slioald haild for the defendants 
twenty omnihnses, of the exact dimensions, 
of the same quality of material and work- 
manship in wood, iron, paint and upholstery 
work, and in all other respects (save and ex- 
cept that the plaintiff should do the decora- 
tive paint work upon the omnibuses in com- 
pliance with any designs the defendante 
might ftimlBh), as a certain omnibus, at the 
date of the said articles of agreement* in use 
by the defendants, and known as the New 
X ork Omnibus, and numbered one, and to 
complete and deliver ten of them within 
ihree calendar months, and the remainder 



within six calendar months from the said 
last-mentioned date; and, farther, that the 
plaintiff should and would construct the said 
omnibuseiL In a thorough irahstantial and 
workmanlike manner, for the sum of £185 
«ach.tobeiiaidforineashto one Alexander 
Brock, of Melbourne, aforesaid, upon delivery, 
•nd should and would warrant that such 
omnibuses should i«main and continue in 
good and substantial condition for the term 
of 12 calendar months from the time of such 
delivery, reasonable wear and tear thereof 
•nd aoddento or wilfhl damage done thereto 
only excepted : and the defendants, by the 
•aid articws of agreement, covenanted with 
the plaintiff that the plaintiff well and truly 
furnishing the said omnibuses In manner in 
the said articles of agreement, aforesaid, ac- 
cording to the true Intent and meaning there- 
of, the defendanto should and would pay to 
the said Alexander Brock the said sum of 
£186 for each and every omnibus not exceed- 
ing the number of 20, that might be so de- 
livered to them, as aforesaid ; and the plaintiff 
•ays that he entered upon the work under the 
•aid articles of agreement, and proceeded with 
the same, and built, completed, and delivered 
10 of the said omnibuses, in accordance with 
the said articles of agreement ta and the 
•aid omnibuses were accepted by the defend- 
ants, who paid for the same; ana the plaintiff 
further says, that he built and completed the 
remaining 10 omnibuses In accozoaace with 
the said articles of agreement and within the 
time in this behalf mentioned, and was 
always ready and willing to warrant the same 
as aforesaid, and for the time aforesaid, and 
to deliver the same to the defendants, of all 
whereof the defendante had notice, and all 
things have happened and been done, and all 
times elapsed, and all conditions precedent 
have been performed and executed necessary 
to entitle the pUdntiff to brins this action, yet 
the delieaidants have refused to accept the 
said 10 omnibuses, or any of them, and have 
neglected and renxsed to pey to the said 
Alexander Brock the said sum of £185 for 
each and every of them, or any part thereof, 
and the same still remains due and owing. 
There were, also, the common counts for 
money payable, work and labour done, ma- 
terials provided, and money duo on an account 
stated. 

Pleas.— Ut: That the plaintiff did not 
build the said remaining 10 omnibuses of the 
exact dimensions, the same quality of ma- 
terial and workmanship in wood, iron, paint, 
and upholstery work, and in all other respects 
(save and except as aforesaid) as the said 
omnibuses, In the said agreement, in that 
behalf mentioned. In manner and form as 
alleged. 2nd: That plaintiff was not ready 
and willing to deliver the said remaining 10 
omnibuses to the defendants in manner and 
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form as allflged. 8rd : To the common counti 
Never indebted. Replication joined issue. 

The material parts of the agreement are 
set out in the firat count. Ten of the omni- 
buses were made, and deliverud t«omc time in 
July, and the remainder were to bo completed 
on 2i8t October. But whilst they were beins 
built, an application was made to the plaintiff 
on behalf of the company for him not to con- 
tinue with them, as the companv did not 
want them. In consideration of his giving 
up this part of the agreement, tiie company 
offered to abandon against him their right 
to have certain scenes painted in the first 10 
omnibuses. This Mr. M'Oreffor refused to ac- 
cede to, as he did not think tlio cousidcration 
offered a sufficient inducement, but he pro- 
posed that if the company would pay Lim 
the price he had first asked for the 10 omni- 
buses already completed— namely, £210 each 
—he would cease work on the others. This 
proposal was rejected, and the defendant con- 
tinued making the remaining 10 omnibusei^ 
and finished them on 2Gth October. Tha 
company, however, refused to accept dclivex7» 
as they were not made in compliance wita 
the contract, and were inferior to the modcL 
Witnesses for the plaintiff swore that the 
omnibuses were not inferior to the pattern 
—were, if anything, better— and the model 
had been followed as far as it wns practicable. 
M'Gregor's omnibuses were 8ft. Shin, in 
length, the New York were 8ft. 7in.; but this 
difference it was said was made at the request 
of the directors, who had attended periodi- 
cally during the building, and had suggested 
departures from the strict letter of the speci- 
fications in one or two instances. Plaintiff 
also claimed £460 for extras. The defendants 
alleged that the agreement was that the omni- 
buses were to be made of the sivme quality of 
materials and in the same form as a pattern 
one received from New York, and witnesses 
were called for the defendants who alleged 
that this pattern had not been followed. For 
instance, in the springs of the New York 
omnibuses there were 15 pieces, and in the 
Melbourne one only 14, whilst the thickness 
of the springs was the same in both. The 
result was that those made by plaintiff were 
not so elastic as the American one. The 
tires of the wheels ought to have been of steel, 
but they were made of iron— a material not 
so desirable nor so convenient. The spokes, 
too, it was said were not as thv>s>u in the New 
York vehicle, those in the former being 
hickory and in the latter oak, nor were the 
panels of the same wood. In the New York 
omnibusses they were whitewood, in the Mel- 
bourne, cedar; and the latter had split 
during the hot weather, and required a great 
deal of touching up and varnishing. It was 
said, too, that the Melbourne omnibuses 
weighed about a hundredweight more than 
the pattern ene, and that all these departures 
from the specification Justified the oompimj 
in refusing to accept the omnibuses. Tm 
defendants furthef asserted that the omni- 
boses were not completed within the contrad 
time ; but as to this, plaintiff ollegisd that h^ 
was prevented from finishing the work by Uio 
delay of the plaintiffs in frimishing him 
with designs of scenes to be painted in the 
vehicles. 

At the trial the jurv gave, a verdict fn 
the plaintiff for £1,890 on the first count, 
and £75 for extras. ^^ , . 

A rule nUi for a nonsuit was obtained, on 
the grounds ; Ist, that the omnibuses were 
not built according to contract : 2nd, that tha 



plaintiffs were not ready to deliver within the 
proper time; 8rd, that, as the omnibuses 
were properly refused, the extra work cannol 
be sued xor. The argu ments were,, however, 
chiefly directed to the first and third grounds* 

Mr. Higiubotham, Dr. Dobson, and Mr. 
Williams showed cau«e; Mr. Fcdlows and 
Mr. Wrixon in support of the rule. 

It was contended for the plaintiff that 
M'Gregor was not bound to supply the same 
kind of material in the Melbourne as in the 
pattern omnibus. Identity of quality did not 
necessarily mean identity of kind ; and aljl 
the plaintiff was required to prove was a sub- 
stantial compliance with the contract. If he 
could prove thot^ then there was no question 
of law : the question of substantial compli- 
ance with the contract was one for the jury, 
and the ca.<«e could not be withdrawn from 
them.— ^otf^ of Jreland Cclliery Company «. 
Waddle, 8 O.B.. 463; Joslina «. Kingifird, 
18 C.B., N.S.. 447 ; Wieter v. Hchilhzi, 17 C.B., 
024. 

For the defence it was submitted that 
identity of material wag an essential element 
in considering whether the contract had been 
performed : for if the materials were not 
identical, there was no common standard of 
comparison. For instance, in a contract to 
supply linseed, before any question could be 
leit to the jury as to whether the article sup- 
plied was good, the plaintiff must first prove 
that the article supplied was linseed. If it 
was not linseed the case must be withdrawn 
from the jury. So in this instance : the 
plaintiff must prove that all the materials 
in his omnibuses were the same as those in 
the patttim. It was absurd to say that the 
materials were as good. That would be to 
permit the jury to moke a contract for the 
parties different from that which thej had 
entered into. Oak might be as good as hickory 
for wheels ; but the defendants had barcainea 
for hickory, and if they were compelled to 
take oak instead, they would be compelled to 
enter into a contract that thev haid never 
contemplated. The question of identity of 
material waa therefore, a question of law, and 
not one for the jurv. The i>laintiff had him- 
self proved that the materials were not the 
same, and he must be nonsuited. — Azematr 
V. CawUa, L.R., 2 C.B., 431; Hale v. Raweom, 
4 C.B., N.S.. 85 ; CoddingUm v. Fdteoloifo, L.R, 
2Exch,ld3. 

The case was argued on March 29, and 
judgment was now given. 

Thb Chief Justice, rule nisi for a nonsuit. 
The action U brought by the manufacturer 
of certain omnibuses against the employer, 
for not accepting the goods ordered. The de- 
fence was that the goods were ordered by an 
agreement in writing and that they did not 
answer the description given. The case al- 
most turns on the proi)er construction to 
be put upon this a^^reemeut. Having read 
the agreement His Honoub nrooeeded. 
It was contended for the plaintin that the 
quality of the material did not necessarihr 
imply the kind of material, and, that provi- 
dea the omnibuses were built of materials 
substantially of the same quality and pat- 
tern as tliose in use, that tliat would Sen 
substantial compliance, and sufficiently an- 
swered the contract ; and that, therefore, tbe 
defendant was not entitled to a nonsuit The 
defendant, on the other hand, alleged that 
quality necessarily implied kind, because, if 
the two articles were not of the same kind» 
there would be no common standard of com- 
parison, and it would be impossible to com- 
pare their quality. As, for instance, in the case 
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pot in the argument by the defendant's 
ooonsel : two different kinds of wine could 
not be said to be of the same quality, there 
would be nothing common to both by which 
the quality of each could relatively be mea- 
sured. It IS conceded, in the present instance, 
that the materials used were not all of the 
kind specified, and we, therefore, think that 
the contention of the defendants is correct — 
that it is impossible to say what is the rela- 
tive quality, unless we know what are the 
kinds. It IS for the Court to determine the 
kind of material and for the jury to decide 
whether it is of the quality required. If it is 
conceded that the jury are at liberty to de- 
termine that a material of a different kind 
from that specified might be accepted, because 
they consider it equivalent, we should de- 
prive the employer of a right to direct any 
article to be manufactured in the particular 
way suited to his own peculiar wants, and 
compel him, whether he wished it or not, to 
receive and pay for an article he did not re- 

auire, because supposed to be equivalent to 
bat he had ordered. In the present case, 
some objections which may almost be de- 
scribed OS trivial were taken, as well as some of 
more importance ; but, taken together, they 
are of such a nature as to render it impossible 
for us to rqect them as a whole. Besides, we 
are not at liberty to look at the case merely 
with regard to the amount or value of theoo- 
jections — ^we must consider the principle in- 
volved. If, then, we overrule all these objec- 
tions on the ground, that, substantially, the 
agreement has been fulfilled, and that the de- 
fendants have been offered, and ought to have 
accepted, what was an equivalent for the ar- 
ticle they ordered, we should be not merely 
compelling the defendants to take what they 
warned the plaintiff they would not accept, 
but be establishing a principle that we should 
have to recognise in cases of much greater 
importance than the present. It was admit- 
ted that some of the materials used were not 
of the kind specified, and that some of them 
were obviously mixed together, as in the case 
of the spokes of the wheels, in such a singu- 
lar manner as to render the wheels, in all 
probability, not likely to last so long as if they 
nad been made all of one kind and of inferior 
quality. We have no need to go into the 

auestion of value, or to consider the price of 
he different articles used. A superiori^ of 
material does not affect the Question. If we 
did we should be taking the whole matter out 
of the hands of the employer and vesting it 
in the hands of the contractor or manufac- 
turer. This is quite a different case to that of 
some article which may be ordered but, 
though not described, known by some 
commonly or commercially used term. It 
may then be a question for a jury to decide 
whether the article supplied duly answered to 
that known by a general or commercial 
term. But, when an order is given and the 
kind and pattern specified, it is for the Court 
to decide whether the article supplied is of the 
kind prescribed. The plaintifi' cannot agree 
to give a certain article and supply one of a 
different kind. In this instance it is admit- 
ted that some of the material is not of the 
description specified, and the plaintiff, by ad- 
mitting so much, nonsuited himsell It was, 
however, said that there was a waiver because 
the directors had gone to the manufactory and 
seen the articles in course of manufacture, 
had made no objection, and had, as 
regarded some of them, offered some sugges- 
tions. We cannot, however, bind a company 



of this kind by the acts of their directors in- 
dividually. We do not think it a fair ground 
to urge that the plaintiff was not ready to 
deliver the goods at the proper time, because 
the jury found, as it appears to us, on sufficient 
evidence that the delivery of the property was 
dela^'cd by the acts of the defendants them- 
selves. We do not rest our decision upon 
that, but upon the first ground. As regards 
the extras, they, of course, go with the rest of 
the work, and if that did not answer the con- 
tract, the extra work does not either. We 
think we are compelled to hold that the 
plaintiff did not execute his contract in the 
way he was bound to do, and we therefore 
make the rule absolute for the nonsuit. 

Mr. Justice Babbt.— I was asked at 
the trial to nonsuit. I was much em- 
barrassed at the multitude of objections raised, 
and at the insignificance of some of the m : 
but, since the matter has been carefully and 
attentively argued, ^ I have come to the con- 
clusion, seeing the importance of the princi- 
ple involved, that it would be extremely 
dangerous to sustain the verdict of the jury 
In this case, notwitlistanding they have come 
to the comclusion that substantially the con- 
tract was complied with. That is a very 
vague mode of expressing the manner in 
which the plaintiff is bound to comply with 
the terms of his contract. I was particularly 
influenced by the argument used on this 
point, which appeared to be singularly appo- 
site when the different objections were dissec* 
ted and the principle applied to individual 
cases. If a person were to give an order for 
a pair of wheels made of oak, and a person 
were to send him, instead, a pair of wheels 
with a piece of the nave constructed of hic- 
kory and the spokes of elm, it could scarcely 
be said he could recover for these wheels on 
the ground that they were of the material 
and according to the pattern ordered. Again, 
if a man sent to purchase 1,000 yards of cot- 
ton canvas, and he was sent back a thousand 
yards of hemp canvas, it could hardly be 
said that that was such a compliance with the 
contract or order as could be enforced in a 
court of law. It would be idle for the first 
vendor to say that " those wheels I sent you 
are composed of different woods, infinitely 
better than that you asked me for, and also 
more expensive and durable,'* or, that the 
combination of the different woods is morecal- 
culated to withstand the wear and tear of use 
than the original wheels ordered which should 
be made of one kind of timber. Neither 
could the seller in the second instance rely 
upon the fact that the hemp canvas sent by 
him was made of a material infinitely more 
durable than cotton, and would be likely to last 
five times as long. It seems that a certain 
omnibus was presented to the plaintiff, as a 
pattern for the rest, and strict instructions 
were given him that the new omnibuses were 
to be made similar to it in dimensions and of 
a like quality of material Identity of mate- 
rial was, probably, almost impossible to be 
discovered ; certainly, in one instance, inas- 
much as the nature of the material of which 
the axletree boxes and tires of the wheels 
' were 'made, was unknown and could not be 
discovered by any person in the country. Of 
course the answer to that might be— if the 
material is unknown so much the greater is 
the folly of the plaintiff in undertaking a con- 
tract to make omnibuses identical with them. 
The decision of the Court is, however, given 
on a principle applicable in a greater or less 
degree to all cases similar to the present. 
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Attorneys :— Taylor and Manton ; Duffett. 



ISAACS y. SKELLOBN. 



Travels—Stoppage in transitu— Admiaeion by 
Defendant 

Trover for 140 cases of brandy. Pleas: 
Ist, not guilty ; second, that the goods were 
not plaintiff's. 

In Noyember, 1869, E. Samuel and Go. 
stored with the defendant, who is keeper of a 
bonded store, 816 cases of brandy, branded 
AS over 931. The defendant gave to 
£. Samuel and Co. a number of separate 
bonded warrants, to represent the brandy; 
each certificate representing, on an average, 
20 cases, but not any particular cases. 
Samuel and Ck>. sold 140 cases to T. and W. 
White, and these resold to Henry Isaacs, the 
plaintiff, certificates representing 140 cases 
being given by Samuel and Co. to T and W. 
White, and, by the latter, to Isaacs. Isaacs took 
thecertificatesto Skeliorn.the defendant, paid 
rent to date— 4th January, and an entry was 
made in Skellorn's books : "January 4, 1870 : 
140 cases transferred to Henry Isaacs." Samuel 
and Ca had not been paid by T. and W. 
White, and this last named firm stopped pay- 
ment on 17th January, and their estate was 
afterwards sequestrated in the Insolvent 
Court Samuel and Co., on 6th January, 
gave the following notice to the defendant : 
"Mr. Skellorn, Harker's Bond. Melbourne, 
6th January, 1870. We hereby give you no- 
tice not to deliver anv brandy, ex Empress, 
marked AS over 931, until we instruct 
you to do sOj and hold you harmless against 
any proceedings. £. Samuel and Co." The 
defendant acted upon this notice, and refused 
to deliver any brandy to the plaintiff. The 
action was tried at the sittings before Easter 
Term, and a verdict returned for the plaintiff. 

A rule nisi was granted for a new trial. 

Dr. Heam and Mr. Williams moved the 
rule absolute; l^Ir. Ireland, Q.C., and Mr. 
Fellows showed cause. 

For the defendant it was contended that 
Samuel and Co., as unpaid vendors, had a 
light to stop the delivery ; that, as the 140 
cases formed part of a larger quantity, and as 
they were not separated from the bulk in any 
way, nor znarkea so as to be identified as the 

particular cases that had been transferred, 
trover would not lie. To vest the propertyin 
the plaintiff, there must be either actual 
delivery or an identification of the cases. 

For the plaintiff it was contended that, as 
Skellorn had admitted he held 140 cases of 
brandy for Isaacs, he could not be allowed to 
say he had no goods belonging to him. 

The authorities quoted were : Woodley v* 
Coventry, 2 H. and C. 164 ; Haioes v, Watson, 
2 B. and C. 639 ; MUgaU v. Kehble, 8 M. and 
Gr., 100 ; Ahington v, Lipscomb, 1 Q.B., 776; 
Stonard v. Dunkin, 2 Camp., 844 ; Gosling v» 
^imie, 7 Bing., 339; Pickardv. Sears, 6 Ad. 
and lu., 469 ; Aldridqe v. Johnson, 7 El. and 
Bl., 886; Busks v. Davis, 2 M. and S.,397; 
Doe «. OUiver, 2 Sm. L. C, 671; Bugg v. 
Minett, 11 East, 209. 

The case was aigiied April 1, and judgment 
nowgiien. 

The Chief Jostics.— This ii a role nisi to 
enter a verdict for the defendant, pursuant 
to leave reserved at the trial It was an ac- 
tion of trover for certain cases of brandj 
brought by the purchaser against the de< 
fendant, the owner of a bonded store. Tho 



plaintiff had purchased the brandy from an* 
other person, who purchased it from the 
original owner of the property, and who, ac- 
cording to the evidence, had not been paid. 
The defendant was protected against the 
claim of the plaintiff by a guarantee given by 
the origins^ owner, who endeavoured to ex- 
ercise his right of stoppage in transitu. After 
the purchase, and before any question arose as 
to the stoppage, the i>laintiiSf went to the 
defendant^ presented his bonded certificates, 
and obtained from him a transfer of the goods 
mentioned in the certificates in his books, on 
payment of the usual fee. The defendant^ 
moreover, marked the certificates to show that 
the property in the goods was vested in the 
plaintiff. There were in the building at this 
time several other cases of brandy, forming 
the remainder of the whole quantity pur- 
chased from the original owner oi the cases in 
dispute. The cases claimed by the plaintiff 
formed a very small proportion of the whole 
bulk. It wascontended thatalthough there was 
an admission made by the defendant, it oidy 
amounted to an admission of a certain 
number of cases of brandy after they had 
been selected from the others in the storey 
and that inasmuch as none had been selectecL 
trover would not lie. The defendant relied 
on the case of Hoodley v. Coventry, on which 
the plaintiff also relied. In that case, as in 
this, the defendant admitted that the goods 
had been delivered to him, but it was said 
that inasmuch as a portion had been given up^ 
the remainder must have been separated from 
the bulk, and the analogy between that and 
the present case ceased. The judgment of 
the Court is not put upon that ground, 
but upon the broad proposition that admis- 
sion or estoppel clearly amounts to a change 
in possession. It does not do for the defend- 
ant to limit that admission, and to say, "I 
have a certain number of cases of brandy 
when they are separated from the rest^ but 
until they are separated you have no right to 
bring an action of trover for them.*'^ The 
simj^e answer to that is, "You have ad- 
mitted to so many cases, and it is your busi- 
ness to separate them." The purchaser, who 
relies solely upon that admission, is obliged 
to take any cases the defendant may 
choose to deliver from the bulk.' He 
cannot say^ "I am at liberty to select 
any cases I please." We think the per- 
son who made the admission is bound to 
deliver the number he admits to exist, and 
the person who claims them is bound to take 
any delivered provided they answer the de- 
scription. There is an obligation on both 
sides. The person who accepts the admis- 
sion deprives himself of the right he pre- 
viously nad of selection, and the other is 
bound to deliver those he admits. We think, 
therefore, thac the grounds fail, and that this 
rule must be discharged. 

Attorneys :— Phillips ; Chambers. 
SPINCB V. DuynELD. 

Agreement for Sale of Fbur^Ooods not 
according to Description in the Contract-^ 
Damages, 

Action for breach of agreement to sell 300 
tons of Dufficld's silk-dressed flour, at £23 per 
ton, which defendants promised to deliven 
within eight weeks, at the Melbourne whar( 
merchantable and saleable as DulHeld's silk- 
dressed flour ; breach : That defendants did 
deliver flour not merchantable and saleable 
as Duffield's silk-dressed flour, whereby the 
plaintiffs lost the price paid by them to the 
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defendant! for nid floor, and the profits- 
which they would have derived from toe per 
Ibrmance of laid agreement by the defcndanti* 
and were obliged to allow perMos who had 
booffht the same from the plaintiffs, aa Duf- 
fielae nlk-dreeeed flour, divers large samt of 
money, and the plaintiffs were also pat to, 
and incurred, and became liable to pav larye 
sums of money for the carriage of tne said 
flonr, from Melbourne wharf aforesaid, to di- 
vers other ports and placei, and from those 
ports and places back agsiin to Melbourne 
whar^ aforesaid. 

Pleas : 1st, that defendants did not pro- 
mise ; 2nd, that the flour delivered to plain- 
tiffs was merchantable and saleable as Onf- 
field's silk-dressed flonr. 

In April^ 186^ plaintiffs* merchants carry* 
ing on busmesd in Melbourne and New Zea~ 
land, purchased from an agent of tiie 
defendants, milleis at Adelaide, 90O tons of 
flour. The contract note was as follows >- 
" Melbourne, April 29, 186a I have this day 
sold to Messrs. Bpence Bros, and Co. 900 tons 
2;000 lbs. of Duffield's sUk-dressed flour, at 
twenty- three pounds (£28) per ton of 2^000 lbs. 
Delivery to be made alongside Melbourne 
wharf, within eiffht weeks from date. Terms 
of payment by Messrs. W. Duffield and Ck>.'s, 
draft on Mosrs. Spence Bros., at 80 days 
sight. Bills oflading to be hypothecated. H.L. 
Sharpe, agent for w. Duflield and Co." Across 
this note one of the nlaintiffs wrote the name 
" Spence Bros, and Co." A sold note, in the 
terms of the contract was also given by 
the broker to the plaintiffs. The flour arrived 
in Melbourne In six different shipments, and 
as it arrived the greater part was transhipped 
to New Zealand for re-sale. Acceptances were 
gjven for the flour as it arrived, all being 
paid on arriving at maturity. Those to whom 
the flour was sold sent in complaints of its 
quality, it was said to be venr bad when 
baked. On September i, 186^ the plaintiffs 
communicated these complaints to the de- 
liendants' agent; and in reply the defendants 
wrote ** that the flour sent was superflne, and 
tiiat, according to the contract note, the flour 
ought to have been taken delivery of at the 
time, or rejected." The flonr that had been 
sent to New Zealand was returned as un- 
saleable in November, 1868; and on February 
% 18G9, the dedaranon in this action was 
delivered. At the trial a verdict was returned 
for plaintiffs for £918 is. 2d. for losses on the 
xiHMie of ihu flour, and £686 16s. lOd., the 
amount of the freight and charges to and 
from New Zealand. 

A rule iM was granted for a nonsuit on 
the pounds— 1. That plaintiff gave no proof 
sufficient to go the jurv, that the flour in ques- 
tion was not merchantable. 2. That the plain- 
tiffs gave evidence both ways on that issue. 
8. That the plaintiffs gave no sufficient 
evidence to go to the Jury as to the 
damages suffered in consequence of the 
aUe«ea breach of contract. 4. That the 
plaintiffs proved an acceptance on their part 
of the flour in question, and that it is not 
open to them subsequently to dispute the 

Duality ; or for a new trial, on the grounds— 
, improper reception of evidence under the 
commission to rfew Zealand respecting the 
shipment of and dealing with the flour | 2, 
mlMirection of the learned Judge in telling 
the junr that they mig^t take the contract 
price of the flour as one element in estimating 
the damages, or for a reduction of damages 
by iS686 168. lOd., the freight and charges to 



and from New Zealand. 

Mr. Michi& Q.C., Mr. Ireland, Q.O., Mr. 
Fellows, and Mr. Higinbotham showed causes 

Mr. Billing, Mr. Wrixon, and Mr. Williams 
moved the rule absolute. 

The principal argument was as to the re- 
duction of damages. For the plaintiffs it was 
contended that as lOs. per ton was given for 
the flour in excess of the price ruling at Mel- 
bourne, therefore the defendants must have 
known that it was not intended for sale in 
Melbourne; and must have been purchased 
witii a view to exportation. If it was in the 
contemplation or the parties that the flour 
was bought for export, then the plaintiffs 
were clearly entitled to recover the amount 
of the freight As to the alleged misdirection, 
the contract price of £28 per ton was not 
conclusive evidence of the value of the flour 
at the time of the contract ; but it was evi- 
dence to go to the Jury from which they could 
deduct the vidue. The authorities quoted for 
the plaintifb vnm^HadUy v. BaxendaU, 9 
Exch. 341; WUwn v. Lcuuaahire Railway 
Company, 9 C.B., N.S., 632 ; Cory v, Thames 
Iron Company, LB., 3 Q.B., 181 ; Black v, 

Baaoendale, 1 Exch., 410; MeFarkme v. 
Tayhr^llk.L.C.. Scotch Appeals, 245 ; iKn^fe 
V. Hare, 7, aBl^.S., 145 iTkars v. WiUoz, 
1 Sm.L.a, 268 ; Brmah Cohmbia Sato MiU 
Company v. NttOuhip, L.R., 8 C.P., 606. 

For the defendants^ it was contended that 
the second plea was proved : the contract was 
to deliver Duffield's silk-dressed flour, and 
flour of that description was delivered. 
There was no guarantee that it should be 
superfine, or that it should be of any par- 
ticular quality, and as it was silk-orcssed 
flour manufactured by Duffield, it answered 
that contract. In regard to the miHdi- 
rection, the amount psid by the plaintiffs 
to the defondants for the flour was no evidence 
of its value at the date of the contract ; and 
the difference between that price and the 
amount received by the plaintiffs for it at a 
sale by auction— £12 lOs.— ought not to be the 
measure of damages. Duffield's silk-dressed 
flour was selling in Melbourne, at the date of 
the contract, at a less price than Je28. In re- 
gard to the reduction of damages* the de- 
fendants contemplated that the contract 
would be*completed by delivery in Melbourne; 
they did not know, and thev were not in- 
formed, that the flour was to do exported to 
New Zealand, and the rate* mlins in New 
Zealand, or the amount of freight there and 
back, were not matters with which the de- 
fendants were in any way connected, for the 
plaintiffs might have sent the flour tp the 
other end of the world, and could it be said 
that the defendants were responsible for the 
freight then. 

The authorities cited were- Jone» v, Jtui, 
L. R., 8 Q. B., 197; Woodaer v. Oreat Western 
Company, L. K, 2 C. P.. 818; Hanelip v. Fad- 
wick, 19 L. J., Exch. 872: Mamor v. Oroves, 
15 C.B., 667: Loder v, KekuU, 8 C.B., 128; 
Fletcher V. Tayleur, 17 C.B., 21 ; Sedawick on 
damages, 210 and 219; Mayne on damages, 
88; Bridye V. BaM, Suakie, &0L 

The case was argued March 80, and Judg- 
ment now given. 

The Chief Ju8nci.~Rule niei for a non- 
suit, or for a new trial, or for reduction of 
damages. The action was to recover the 
difference in value of certain flonr delivered 
in pursuance of a contract and the value of 
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flour which, it wat contended, ought to hA¥e 
been deUvered. The flour was purchased as 
Dnffield'fl nlk-dreased. The plaintiff nrec*d, 
on the authority of the case Jonta v. Just, 
L.R. 3 Q.B., 197, reference to which was made 
during the argument^ that inasmach as this 
was an article of food, he was entitled to havo 
the goods in a merchantable condition, and 
that inasmuch as he had purchased soods of a 
certain description, he was entitled to have 
not merely merchantable goods, but mer- 
chantable goods of ttiat description ; in other 
words, that he was not onlv entitled to hai'e 
merchantable floor— floar that might be sold 
to any merchant — but ^oar mercnantable as 
Daffield's silk-dressed. That proposition once 
established ^ets rid of many difiicultii'S of the 
case, and withdraws the first ground of non- 
suit namely, that the flour was not proved 
not to be marketable^ but it was proved not 
to be marketable as Duffield's silk-dressed. 
It was sflid there was evidence both ways, 
and so at first stsht there was. The evidence 
of some pracdcal iMikers who were examined 
showed that although the flour presented at 
first right a clean and good appearance, yet 
when it was tested it was shown to be not in a 
proper condition, and was described in short 
as putty. Some millers were also called, 
and they described the flour— looking at 
it merely from a miller's point of view, and 
not a practical Inker's— as presenting a good 
appearance. The object of calling them was 
to show that until the flour was worked up 
and converted into bread it was impossible to 
discover its true condition^ and that a mere 
inspection was not sufficient to enable any 
one to judge of its actual quality. This neu- 
tralises the condurion which might otherwise 
be drawn against the plaintifT from his having 
retained the flour after inspection. Although 
he had in the first instance purchased the 
flour from the manufacturer, he could not 
ascertain until he had received it and kept 
it for a time what its actual qualities 
were. It was urged that because he 
kept it, and sent part of it to New Zealand, 
that that was a waiver on his part of his 
grounds of action. No doubt the fact of the 
acceptance was entitied to great consideration 
— b^g cogent evidence under an^ circum- 
stances of waiver of anv objections— but 
waiver was a question for the jury, and not a 
ground of nonsuit The fact of there being 
no sufficient evidence as to the damage and 
of there being evidence both ways as to tha 

? quality of the flour, wore all drcumstancea 
or the jury to weigh, and not for the Court to 
stop the case. The grounds upon which the 
application for a new trial was based were-- 
the improper reception of evidence, ana mis- 
direction. Acomminion had been issued to 
New Zealand, where a portion of tiie flour 
was exported, and the observations of the 
witnesses as regards the nature of the flour 
were read. No doubt these observations were 
not properly received, but it would have been 
difficult to have stopped discussion on them. 
The whole were read, and the jury were 
informed by the judge, when summing 
up, that they were not to take these ob- 
servations into consideration, and that waa 
the same as if they had been struck out 
of the commission. It would have been 
impossible in the numerous details re- 
ferred to to have avoided reference to those 
observations, and therefore the rule failed oa 
that ground. It was alleged there was mis- 
direction, because the jury were told m 
estimating damages they should consider the 
prices mentioned in the contract ; but that 



was not thus told them, though reference 
was made to the price of the flour as some 
evidence of its value. A person who having 
purchased goods and obtained same not ox 
the value they ought to be, is entitled torecover 
the difference between the two values— that is, 
the difference in value between the goods he 
ought to have got, and those he did get ftud 
the juiy were insubstance so directed. The last 
around is, that the damages ought bo reduced 
by £iSG 159. 6d., the jury liaving found for the 
amount of expense incurred in exporting a 
portion of the flour to New Zealand. There 
was nothing in the contract to show that 
both parties contemplated that the flour 
should be exported. It was purchased at a 
higher price than that ruling in the markets 
of Mellx>urne at the time, and was most prob* 
ably intended for exix)rtation, though pur- 
chased for delivery in Melbourne. iBut all 
that is a matter of conjecture, and we there- 
fore think the damages should be reduced by 
£586 15s. 6d. The defendant has obtained a 
rule on three distinct grounds, has failed in 
two, and succeeded in one, and we therefore 
make the rule absolute, without costs. 

Attorneys : Wybnm ; Attenborough. 



EQUITY APPEALS. 

(Before their Ilononrs the Chief Justice Sir 
W. F. Staweli, Mr. Justice Barry, and Mr. 
Justice Williams.) 

Satubday, Mat 14. 

HABBiaoN V. SMITH. 

Appeal froui a decision of Mr. Justice 
Molesworth aUo^ving exceptions to a report 
of the Master. 

See A. J. B. 34. 

Mr. W. V. Smitli, the defendant, appeared 

to support the appeal; Mr. J. W. Stephen, 
Mr. Uolroyd, and Mr. T. A'l^kett, for the 
plaintiffs, the respondents. 

The bill was filed on lx>h.ilf of the Bank of 
Victoria to declare the plaintiffs entitled to a 
number of shares in the Al Ck>mpany. at 
Wood's Point. Mr. D. Eisenstaodter had 
given the bank security over 650 shares in the 
Uoiden Gate Company, and these shares sub- 
sequently passed into the possession of Harri- 
son and others (the plaintiffs), as tmstees for 
the bank. The title of the Golden Gate Coin- 
pany to their ground was forfeited, but Mr. 
Smith, who was a lar^ shareholder in tlie 
company, took possession of the claim, and 
agreed to amalgamate the claim with that of 
the A I Company. Uc also agreed to give to 
the former shareholders in the Golden Gato 
Company, except the Bank of Victoria, equi- 
valent interests in the Al Company. The 
reason of his refusal to put the bank on the 
same footini; with the other shareholders xtiia 
that he did not consider they had acted pro- 
perly in the matter. The bank thercuixiu 
instituted this suit, and the full Court held (re- 
versing a decision of Mr. Justice Molesworth) 
that the plaintiffs were entitled to an interest 
in the amalgamated company corresponding 
with their interests in the original Golden 
Gate Company. 2,040 shares in the amal- 
gamated company had been allotted to the 
Golden Gate shareholders, and the Master 
in Equity reported that the plaintiffs were 
entitied to 660 of these. Plaintiffs excepted 
to this report, on the ground that as they 
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were entitlod to an interest in tbe new com- 
pany proportionate to their interest in the 
old, and as they licld !i50 shares out of 1,000 
in the old company, they ought to receive 
700 of the 2.040 shares in the new. The 
defendant, however, contended that of the 
2,010 shares 440 were allotted to him per- 
sonally for the consent he had ^ven to the 
amalgamation, but Mr. Justice Molesworth 
considered that, according to the decree 
already mode, the plaintiffs' view was correct, 
and from that decision the present appeal was 
brought. 

The appeal was argued May 6^ and judg- 
ment was now given. 

The Chief Justice.— This is an appeal 
against a decision allowing exceptions to a 
report of the Master; the plain tins—the pre- 
sent respondents— insist on their right to be 
put in a better i)osition than they would have 
been had their original agreement with the 
defendant been carried out The bill, 
although not in form one for specific perform- 
ance, yet is substantially one of that nature. 
It is contended that the plaintiffs are en- 
titled to all the pro6ts of wnat the defendant 
did after he had abandoned the agreement. 
To this wo do not assent; but a difficulty 
arises whether the Court is not concluded by 
the decree already pronounced in the suit. 
The decision of the Court was simply that 
the plaintiffs are entitled to a decree as 
prayed ; and the decree has been drawn up in 
the most advantageous way for the plaintiffs. 
We do not say that it is unfairly drawn up. 
It runs thus : " And this Court dotb order 
that it be rcforrc<l to the liliister in Equity of 
thi^ honorable Court to ascertain the number 
of the shares in the Faid A 1 Company 
(which having regard to the distribution of 
the i^hares in the said company amongst 
the sliareholders in the Golden Gate Com- 
pany, as in the bill mentioned) are to be 
deemed to have been appropriated by the 
defendant, inresixict of the said 660 shares." 
The parai^raph in the bill, alleging the plain- 
tiffs* equity, is the 23rd.; *' That the defend- 
ant, in pursuance of his intention, as ex- 
pressed in his said letter, of the 26th June, 
1867, and 3rd March, 18C8, apportioned the 
said 2,040 shares amongst the said share- 
holders, other than the plaintiffs, and him- 
self, in proportion as to such shareholders to 
the number of shares held by them as aforesaid 
in tl ic- Golden Gate Company,and, as toliimself, 
to til • aggregate of the said 160 shares and the 
560 shares of the Bank of Victoria, treating 
such last mentioned shares as his own, and 
thu said 2040 were immediately distributed 
accordingly." The Court would not have 
allowed the decree to be drawn up in its 
present form had attention been drawn to 
It, but, as it was suffered to pass unchal- 
lenged, it cannot now be altered. The appeal 
will be dismissed ; but, as the Court is not 
altogether free from blame, no costs will be 
allowed. 

Api)eal dismissed without costs. 

Solicitors :— For plaintiffs, Vaughan, Monlc, 
and Seddon ; for defendant, Willan and Son. 
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PartnersJitp^Assicfnnient for the Ber^/U of 
Creditors—Payment of Dividend, 

Rule nm, calling upon Paul Joeke, the 
trustee of a deed of assignment for the benefit 
of creditors of the estate of Harcourt and 
Bailey, to pay to James Thomas Haroonrt. 
who claimed to he a creditor, a dividead on 
his debt of £420 2s. lOd. 



Mr. T. A'Beckett showed canse ; Mr. Webb 
moved Uie rule absolute. 

The facts, as they appeared in the affidavits, 
were, that in August, 1869, James Thomas 
Ilarcourt adva.»ced to W. L. Bailey a sum of 
money to enable him to carry on the business 
of merchant and broker. By an agreement 
under seal it was agreed thatHaroourtshoiUd 
not be considered a partner in tbe firm, but 
that he advanced the money under the se- 
curity of the provisions of the Act 179. 
Section 1 of that, act provided that " the 
loan of or an agreement to lend capital 
or money to be used in any trade or 
undertaking, upon a contract with the 
person carrying on such trade or undertaking 
that the person making such loon or agree- 
ment shall receive a share of the profits of the 
trade or undertaking, shall not of itself, nor 
shall the receipt of such share, render the 
person making such loan or agreement a 
partner in such trade or undertaking." A son 
of J. T. Harcourt (W. H. Harcourt) acted as a 
clerk in the business, and on 1st September, 
1869, the accounts between J. T. Ilarcourt 
and Bailey were taken, when it was found 
that there was £420 2s. lOd. due to J. T. Har- 
court, besides £100 for which he had given a 
guarantee to one of the banks. W. fi. Har- 
court and Bailey then entered into partner- 
ship, their assets being stated to be the £420 
2s. lOd. due to J. T. Harcourt by Bailey, but 
which was represented as an advance by J. 
T. Harcourt to the new firm. The assets of 
the old firm exceeded the liabilities by £183, 
not including, however, the amount duo 
to J. T. Harcourt In January, 1870, tbe 
new firm of Harcourt and Co. executed 
a deed of assignment for the benefit of 
creditors, Mr. Jcske being the trustee, the 
debt to J. T. Harcourt being included in its 
liabilities, and he signing the deed as a credi- 
tor. Mr. Joske, however, declined to pay 
him any dividend, and this application was 
therefore made. The affidavits of J. T. Har- 
court, W. H. Harcourt, and Bailey, alleged 
that all the creditors of Harcourt and Co., 
before 1st September, 1869, had been paid, 
and that the debt due by Bailey to J. T. Har- 
court had been taken over as a liability by 
the new firm of Harcourt and Co. It wan 
represented that there were sufficient funds to 
pay a dividend of 10s. in the £1 ; but this 
was denied by Joske, and the applicant there- 
fore asked that accounts might be taken in 
the Master's office of the receipts and pay- 
ments by the trustee. Affidavits were filed 
by Renard (a creditor) and by Joske, to the 
effect that Bailey had, in 1868, represented 
himself as onlv a clerk of Harcourt and Co., 
receiving a salary and a commission ; and 
both Joske and Benard had paid him com- 
missions on sales by them through bim to 
Harcourt and Co. Joske and Renard were 
both aware of the guarantee to the bank, 
but they did not consider this justified them 
in believing J. T. Harcourt was not a partner 
of Bailey's. 

Mr. A'BfiCKETT contended that the provl- 
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sions of the act No. 179 did uot affect tlio 
well-known law that, where a person hy hia 
acts held himself oat as a partner of another, 
or induced the public to believe he was a 
partner, he was saddled with all the reapon- 
sibilities of a partner. Lindley on Partner- 
ships. 50, 53, 57. 419. and 1.172 ; Smith's Mer- 
cantile Law, 48 : ex parte BcuImUI, 2 O. & J., 
312 ; ex parte Uroome, 1 Hose, C9 ; eai parte 
Ferguson^ 2 M., Deac. and De Gex, 345. ill! 
the acts of Harcourt were such a? to induce 
the public to believe he was a partner of 
Bailey's ; and at all events he had no claim 
beyond the £188 by which Bailey's assets in 
September, 1869, exceeded his liabilitied. 
There had been no alteration made in the 
way in which the business of the new firm 
was conducted different from that of the old, 
No notice had been sent to the customers of 
any alteration, and the name of Harcourt 
and Co. was still retained over the door. 
Creditors wt:if therefore justified in believing 
that J. T. Ha< itourt was still a partner in liar- 
court and Co. . and as such he could uot get 
a dividend ouc of the estate. 

Mr. Webb contended that the evidence was 
not sufficient to show that J. T. Harcourt wa.s 
a partner of Bailey, or of the new firm, and 
cited Re Jones ex parte Butchart, 2 Wy. w. & 
A'B., from the deed referred to, in which he 
said that the agreement between J. T, Har- 
court and Bailey was copied. 

The rule was argued on Jane 9, and judg- 
ment was now given. 

His HoNOUB said— On 3rd August, 1868. 
Mr. James Thomas Harcourt commenced 
a tenancy of part of a house in Flinders- 
lane, unaer Mr. Renard. On 13th August, 
1868, he entered into an arrangement 
by deed with Mr. Bailey, for the latter 
carrying on the business of merchant anu 
broker, under the name of Harcourt and 
Company, with funds furnished b^ him, en- 
tirely under his control, and paying him a 
share of the profits— an arrangement quite 
inconsistent with trading policy, and calcu- 
lated to produce effects unfair to creditors. 
Business was carried on upon the pre- 
mises in that name tip to this year, 
BaUey and William Henry Harcourt, a son oi 
James Thomas, at first under ago. being 
apparent in it. and the elder ftarooort 
occasionally ciJling in. About September L 
1S69, the elder Harcourt andBuley terminated' 
that arrangement, and computed that Bailey 
owed the elder Harcourt £420 28. lOd., and 
owed a bank to which the elder Harcourt 
had given a guarantee for Harcourt and Co. 
£100, and that Bailey's assets over very 
large liabilities (exclusive of these) were 
£188 llfl. 9d., and a new arrangement was then 
made between Bailey and the Harcourts for 
a partnership between Bailey and the younger 
Harcourt, to be carried on under the name of 
Harcourt and Co., the capital to consist of the 
outstanding trade assets of Bailey, the new 
partnership taking his liabilities, including 
the £420 2s. lOd. and £100, and giving for 
tliose two sums promissory notes to Harcourt 
the elder, the practical operation of which 
would be, if it worked as intended, that the 
UQW partners had £188 lis. 9d. capital at most, 
and were to trade to work out a debt of 
£520 2s. lOd. due to him, in such a way 
as probably to make man;r suppose that 
ho was a partner without his incurring re- 
sponsibility—a result equally inconsistent with 
trading policy. This Harcourt and Co. went 
oil trading, paid off liabilities of Bailey before 



September 1, 1869, partly paid Harcourt the 
older, and incurred larc^e trading debts to 
others, and stopped payment January 21, 1870, 
Harcourt the younger and Bailey executed 
the usual trust deed in favour of creditors to 
Mr. Joske, as a trustee. It described them as 
trading m Harcourt and Co. It described as 
a debt the promissory notes to Harcourt the 
elder, subject to a set-off. The matter comes 
Ixifore ine upon an application, under the 
act No. 273, sec. 121, by Harcourt the elder to 
compel Joske to pav a dividend, and account 
for trust estate, which he resists, upon the 
ground that the applicant was liable as a 
partner of Harcourt and Co. to the other cre- 
ditor:^, and was entitled to no payment until 
ull creditors were paid. If the several credi- 
tors of Harcourt and Co. had sued Har- 
court the elder as liable, as held out as a 
p;irtiier, the cose as to each creditor would 
be distinct, according to his knowledge or 
means of knowledge of the true relations 
Ix-twecn the Harcourts and Bailey ; and, in 
tbo absence of authority, I feel considerable 
dirPiculty in applying the doctrine of thelia- 
oilityof supposea partners to the case of a 
triist.ee representing all such creditors. 
I presume that Joske. in resisting this 
ii^iplication, has selected the cases of in- 
dividual creditors who could make the 
best cose if suing at law, and he has 
presented himself and Renard. They both 
disclaim knowledge of Bailey as a partner at 
all when their claims arose, and of the trans- 
actions 1st September, 1869. Joske says that 
ia August, 1868, he ascertained that Harcourt;' 
t)ie elder had guarantc id to a bank the over- 
draft of Harcourt and Co. There may be 
such a thing as a partner of a firm giving 
a bank a personal guarantee for an 
overdraft, but I should think it of rare 
occurrence, and, therefore, that Joske was not 
warranted in inferring from this information 
that Harcourt the elder was a partner in the 
then Harcourt and Co. Then he states his 
opinion throughout, that Harcourt the elder 
was either a partner in the firm, or Harcourt 
^ho younger the sole member, and that his 
father was assisting him by his credit, and 
had made himself responsible for his debts. 
He dc»es not distinctly say that he believed 
him a partner, or facts which would make him 
responsible to himselfk as a creditor for debts. 
Renard's affidavit is, tiiat about the time of his 
letting to Harcourt the elder, Harcourt told 
him that he was about starting his son in 
business, and was advancing all the necessary 
monevs, and the son frequently informed 
him that he had to give monthly accounts to 
the father. Nothing in this indicated that 
the father and son were in partnership, but 
rather the reverse. Renard also states that 
he had notice of the bank guarantee, and 
that he drew inferences similar to those 
which Joske states that he had done. The 
creditors who thought they had a case against 
Harcourt the elder as an ostensible partner, 
should have sued him as such, and not signed 
^he trust deed, and their signing it affords at 
least strong evidence against them individually 
that they could not have sued him. I think 
so badly of the applicant's entire conduct in 
these dealings that I shall not give him costs 
pf the application, but direct Joske to pay a 
dividend upon the debt of J. T. Harcourt in 
the same proportion as other creditors, and 
that he file accounts upon oath in the Master's 
office, &c., within a month. 

Solicitors :— For J. T. HarcouTt» HoUins; 
for Joske, McKcan and Wilsoii. 
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COMMON LAW. 

banco. 

(Before their Honours Sir W. F. Stawell, 
C.J., Mr. Jostice Barry, and Mr. Jiutice 

WilUMM.) 

THE COaNCILLDBS AND BATEPATEBS OV THE 
BRIBE OF BULLA V. ALU80N. 

Loeal Oovernment Act, No. 176, Bed. 206— 
RaU good on its Face. 

Appeal from petty sessions, Sunbury. 
The defendant Allison was summoned to 
the police court for £3 los., for rates for the 

{ear ending 20th October, 1870, under the act 
76. 

The case stated that the defendant pleaded 
not indebted, his property being a mine, and 
exempt from rates. The justice dismissed the 
complaint^ holding that the greater part of the 
property was a mine, and exempt from rates, 
ana that no order could be made ferrates 
due on the other part, it not having been 
separately rated ; and that nothing in the 
205th section, or in any part of the act 27 
Vict, No. 176, restricted the justice from 
dealing with the invalidity or badness of 
the rate. From that decision the com- 
plainants appealed. The case proceeded 

to state:— *' It was proved upon the 
bearing that the defendant was the oe- 
cnpier of proper^ on Crown land with- 
in the shire of Bulla of the net annual 
▼alue of £100 per annum ; that a rate was 
made on the 19th October, 1S69. of 9d. in the 
pound ; and that defendant was rated at £3 
16s. It was admitted by defendant that this 
sum of £3 15s. had been demanded in accord- 
ance with the 206th section of the act 27 Vict. 
No. 176, and that he had not paid the said 
sum, and also that he had not appealed 
against this rate, under the 199th or 200th 
section of the said act But he, the defendant 
showed that upon the said Crown land he 
had made an excavation from which he ob- 
tained a mineral substance — to wit fire-clay, 
which he manufactured into bricks, and that 
all the buildings and machinery erected upon 
the said land . were connected with the said 
mine, and had been from the time of their 
erection untit now used and applied in actual 
mining purposes, solely and exclnsively by 
himself, with the exception of his dwelling- 
house where he and his family only reside, 
which house was of the net annual value of £10. 
I determined that the matter hereinbefore 
stated was insufficient to support the said 
complaint The question for the opinion of 
the Court is, whether mv said determination 
was erroneous in point of law." 

Mr. Fellows And Mr. G. P. Smith appeared 
for tiie appellants ; Mr. Higinbotham for the 
respondent 
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Mr. J^'SLLOWB.— The magistrates had no 
power to inquire into the respondent's claim 
for exemption, unlets the fact that he was 
exempt appeared on the face of the rate. A 
mine was exempt, bnt if the defendant 
wished to claim the exemption he ought to 
have appealed. As he did not appeal, the 
magistrates on summons for rates could not 
give him the benefits which he would have 
received had he appealed. It did not appear 
in the face of the rate that this was a mine 
for which defendant was rated, and the appeal 
ought to be allowed. Surveyors of Bltdiing' 
tan V. Dand, 3 New Seasions Cases, 644. 

Mr. HioiNBOTHAM.— It is not stated in the 
case, nor did it appear to the justices, that the 
rate was a good one— in fact, the contrary 
appears. Although the justices had no power 
to quash a rate, yet upon summons for non- 
payment of rates there was nothing to pre- 
vent their reducing the claim made. A claim 
for total exemption might not be raised un- 
less by way of appeal, yet a reduction could 
be made in the sum ordered to be ^d if 
they could ascertain the amount at which the 
property is really assessable. It was for the 
plaintiffs to prove that the rate was good ; if 
they did not, the justice mi|;ht hold it to be 
bad. It was quite clear this was not asses- 
sable, as it was mining property. 

Mr. Fellows, in reply, cited B. v. Cun- 
ningham, 5 East, 478 ; Keg. v. Kingeton-an' 
Thames, £1., Bl, and El., 256. He asked to 
have the case sent back to the justices for a 
statement of the manner in which the pro- 

Serty was described in the rate. Jt was not 
escribed as " a mine," but as " worka" 

Mr. HiGiNBOTHAM admitted that the pro- 
perty was described as ** works." 

The Chief Justice.— If it is admitted that 
the word used in the rate-books is "works," 
it would be piutting the parties to useless ex- 
pense to have the case re-stated. We think 
that a single justice, on an application to 
enforce payment of a rate, is merely to carry 
out what has already been in effect deter- 
mined by a superior court. When a person is 
sued for a rate he cannot be permitted to say, 
*'I am not liable because I can show by 
extrinsic evidence that I am exempt from 
paying." If the rate is not appealed from, and 
if when sued on it appears to be bad on the 
face of it, then the plaintiffs nonsuit them- 
selves. But if the defendant is obliged to go 
into extrinsic evidence to show he is exempt, 
the plaintiffs must recover. 

Mr. HiGiNBOTHAU.— The council has no 
power to rate *' works ;" it can only rate real 
property. , . 

The Chief Justice.— That is only an in- 
sufficiency of description, and an insufficient 
description is no answer to a complaint like 
the present If the words 9iay indinde what 

is rateable as well as what is not, then thef 
must be taken to mean the property that u 
rateable. It would be perfectly impoatibla to 
conduct any bnsiness if that were not ao. The 
intention o! the Legislature has been to fadli* 
tato appeals against rates, and if there is no 
appeal the matter must be taken to be at an 
end. The case will be remitted to the jnstioo 
with an expression of our opinion that he b 
bound by our construction of the word 
** works. If, however, it appears on the faoa 
of the rate that that has been rated which If 
exempt he can take notice of such an objec- 
tion. 

Appeal allowed with costs. Case remitted 
to justices. 



Attorneys:— For appeUantt, Dnlfett; lor 
respondent Taylor and Mantoo. 

BAILUEBE V. F08TEB. 

Ooods SM and J>elivered^Aceeptanee. 
Appeal from County Court Melbourne. 
Mr. Fellows and Mr. M'Fariand for the 
appellant ; Mr. G. P. Smith fer the respon- 
dent 

The defendant as president of the Sale 
Hospital, was sued in the County Court for 
the sum of £22 16s. for goods sold and de- 
livered, goods bargained and sold, money 
due. The goods said to be sold were a num- 
ber of surgical instruments for the Sale 
Hospital. The case was heard on the 24th 
of March, and a verdict given by the Judge 
for £16 16s. 6d., and £10 16s. 6d. coeta. 
The greater part of the evidence consisted of 
correspondence, which was set ont at length. 
On 9th July, 1869, the secretary of the hoepital 
wrote to Mr. Bailliere, of Collins-street en- 
closing a list of instruments wanted, and in- 
Jiniring co«»t Bailliere replied. 12th July, 
orwarding estimate of cost On August 7 
the hospital secretary gave a written order for 
instruments to the value of £22 16s., to be 
forwarded per sttramsbip, addressed to the 
hospital, and the articles were forwarded. 
On September 9, the hospital secretary wrote : 
— " The instruments forwarded by you bavins 
been submitted to the honorary medical 
officers for their inspection and^ report and 
having been found by them inferior m quality 
and excessive in price, by the Oipps Land 
Steam Navigation Company's steamer I re- 
turn the box and contents to your address.*' 
The address from which Mr. Bailliere had 
written was 104 Collins-street east A week 
after the letter of September 9 the plaintiff 
went to the Melbourne office of the Gippe 
Land Steam Navigation Company, but 
the box had not then arrived, and he made 
no further inquiry, nor were the in- 
struments received by Mr. Bailliere at the 
date of the trial in the County Court The 
learned Judge found as a fact that the de- 
fendant had not returned to the plaintiff the 
whole or any portion of the goods the subject 
matter of this action, nor did at an^ time 
give the plaintiff any authority to receive the 
said goods from the office of the Gipps Land 
Steam Navigation Company, in Melbourne^ 
and gave a verdict for plaintiff for £16 168. 
6d. The defendant appealed on the follow- 
ing grounds:- ''That as the contract sued 
upon was an entire contract and it having 
been proved and found by the judge that 
some of the goods sent to tne defendant for 
acceptance were of inferior quality to that 
contracted for, the defendant was justified 
in refusing to accept them, or any of them, 
and in giving notice to the plaintiff of such 
refusal, and to send for them and take them 
back, and that therefore the defendant was 
not bound to pay for anv of the said goods, 
and was entitlea to a verdict in his favour." 

Mr. Fellows.— As the goods were not ao« 
cording to the contract the Hospital Com- 
mittee was not bound to receive them, 
and the plaintiff could not sue on thai 
contract and there was no new contract 
The committee returned the goods to the 
plaintiff's address ; the^ were not bound to 
send them, and the plaintiff could have had 
them if he had callea again at the steamer'i 
office^ 

The Chief Justice said he could not under- 
stand the decision at all, for if the plaintiff 
was entitled to recover anything he was en* 
titled to the whole amonnU 
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Mr. Smitb.— The defendant did not letnm 
the ioodi to the ideintiif , and Mr. Bailliere 
wae not bound to go repeatedly to the Steam 
Company*! office to look for tiiegoods. Ab 
the committee had not retaraed the instm- 
mentt the? ought to pay for them. Gutter v. 
Paweil, 2 8m. L.a 26. 

Mr. FuLOWB.— If the committee had stored 
the goods in a place where they got lost then 
the Dlaintiff might sne for that loss, bat he 
oonld not recover for the loss in an action for 
0ooda eold and deliveied. 

The Chuf Ju8TiOB.~This is an action to 
recover a sum for goods sold and delivered. 
The plaintiff relies on a contract The goods 
were to be snppUed in compliance with a 
written order. It is conceded — or not dis- 
puted — that the goods did not answer the de- 
■cription given m the order. They were of 
soch a natare as to compel the defendant not 
Id accept them. They were therefore returned 
to the plaintiff, and the contract was at an end. 
The plaintiff went to the office of the carriers 
to obtain them, but he failed, and did not 
renew the attempt The original con- 
tract was at an end. What new one has 
been proved? If the defendant had ex- 
ercised acts of ownership over the goods 
there might be evidence to go to the iary 
that he accepted them. But the whole 
of the plaintiff^s case is this, that as the de- 
fendant did not actually return the goods to 
his hands, that is evidence against him of a 
new contract We think the verdict cannot 
be sustained, and that the plaintiff ought to 
be nonsuited. 

Appeal allowed, with costs. Plaintiff non- 
suited. 

Attorneys :— For appellant, Bencraft and 
Smith ; for respondent Dnffett 

PiRKurs V. o'tools. 

Appeal— Amount of Recoffnitancee^No. 267, 

JSect. 151. 

Appeal from Petty Sessions, Oaffney's 
Creek. 

Mr. Fellows for the appellant (OToole), 
Mr. M'Farland for respondents. 

The defendant was summoned to the police 
court for damsging a tramway, and was fined 
2s. 6d., and ordered to pay 208. damages and 
£14 Sis. costs. Agslnst this decision the de- 
fendant appealed. The recognisance into 
which he entered was for £31 3s. 3d. 

Mr. MTarland objected to the appeal 
being entertained, on the grounds that the 
recognisance was not sufficient; where the 
amount awarded was under £20, the recog- 
nisance should'be for £20 ; where it was over 
£20, then double the sum ordered to be paid. 
In this instance the recognisance ought to 
have been for £20. — Anderson v. Luth, Su- 
preme Court 2 December, 1869. 

Mr. Fellows did not areue the question. 

The Court held the objection fatal, and dis- 
missed the appeiJ, but without costs. 

Attorneys :— For appellants. Bencraft and 
Smith ; for respondents, Clayton. 

The following cases were decided on the 
tame point 2nd December 1869 :— 

FOWBLL (appellant) V. TATLOB (BBSPONDEBT). 

An appeal from petty sessions, Echuca. 

Mr. Fellows for appellant (defendant) ; Dr. 
Iffackay for respondent (complainant). 

The defendant had been fined £16 for dis- 
tributing printed bills which did not have the 
printer's name to them, and he appealed 
against the decision. 

Dr. Mackat took a preliminary otjection. 



that the appellant had entered into recog- 
nisances for £30, twice the amount of the fine^ 
instead of (where the fine was under £20) £20. 
The respondent could not sue on the recog- 
nisance if he was obliged to put it in force. 
(yDea V, Clayton, 2 Wy and W. ; Outtierrez «. 
K^oed, The Argue. 11th December, 1866. 

Mr. Fbllowb said there was no use pro- 
ceeding with the case, as the appellant was 
dead. 

Dr. Maokat then asked for costs, but the 
Court decided that it had no jurisdiction to 
grant costs. 

AHDBBSON (aPPSLLANT) V. LUTE (BISPOHDKIIT). 

This was also an appeal from petty sessions 
at Echuca. 

Dr. Mackay for respondent (plaintiff) ; Mr. 
Fellows and Mr. Kerferd for appellant (de- 
fendant). 

Mr. Anderson was sued for £1919B.5d., for 
goods supplied to a station of which it was 
aaid he was part owner. The magistrates de- 
cided asainst him, with £1 6s. costs, and he 
appealed. The recognisances he entered into 
were for £42 8b. lOd. doable the amount of 
the debt and cost& 

Dr. Mackay old ected that the lecognisanoe 
should have been for £20 and should not 
have included the costs. 

Mr. Fellows admitted the oldection to be 
good. The objection was allowed. Appeal 
dismissed without costs. 

BHIHA v. LLOTD. 

ProhSbUion-Justiee qf ike Peace StaMe, 
SecL 41— Wari and Labour. 

Rule nki for prohibition to restrain the 
justices at Hotham from enforcing an order 
for payment of £7 by the defendant in a com- 
plaint, Potts V, Cobb, 

Mr. M'Farland moved the rule absolute ; 
Mr. F. L. Smyth showed cause. 

The complaint was for £7 for work and 
labour done in making repairs to a honss^ 
and the magistrate made an order for the 
amount, with 28. 6d. costs. The ground on 
which the prohibition was asked was that the 
complainant Potts had entered into a con- 
tract in writing to do the work, and defen* 
dant alleged he had not complied with the 
contract ; and therefore the justices had no 

iurisdiction. An affidavit was filed, however, 
»y the complainant, stating that the defen- 
dant had accepted the work, and took the 
benefit of it. 

TheCouBT held that thedefendant^ having 
accepted the work, he could be sued for the 
work and labour he had done, which was 
accepted. 
Rule discharged, with costs. 

Attorneys:- -For the complainant, Marshall ; 
for defendant, Baynes. 

BEOnrA V. WEB8TXB. 

ProhOntionr-'OoUi/klde Act, No, 32, Sect S* 

Land Act, No, 117. SecL S&^lnierference 

with Water Race, 

Rule nisi for prohibition. 

Dr. Dobson moved the rule absolute ; Mr. 
Fellows showed cause. 

The order sought to be prohibited was one 
by the police magistrate at Daylesford, in a 
complaint of Coppock and Oihere v, Oiaco- 
metti, fining the defendant Is. with £3 
damages, and £3 3s. costs; for wilfully da- 
maging the complainants' properly, to wit by 
ploughing up a water-race held by them under 
their miners' rights since 1858. Under the 
Gtold-fields Act, 21 Vict.. No. 32, sec. 3, per- 
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sons were authorised by virtae of their miDers' 
rights to cat races, &c, throngh Crown lands, 
and to divert water. In April, 185a, after 
the act No. 32 became law, the complainants, 
Coppock and party, with the permission of 
the warden, cat a race from Sailor's Creek to 
Lanky Gaily, Daylesford, through Crown 
lands. By sea 59 of the Land Act of 1860, 
No. 117, races and drains on land under the 
act were protected against interference or 
obstruction, although no reservation appeared 
on the face of the grant The Board of Land 
and Works was also empowered to authorise 
fit and proper persons, at such place or places 
as may be necessary, and suDJeet to such 
regulations as the Board might frame, to issue 
licences which should empower the person to 
whom the same is ^nteid to enter upon any 
land conyeyed or alienated under the act for 
the purpose of deepening, widening, cleansing, 
repairing, or otherwise improving, any race 
or drain, or of making any new race or drain. 
Similar provisions are contained in the 
Mining Statute No. 291 and the various Luid 
Acts since 1860. Land on which part of the 
race of Coppock and party was situated was 
conveyed in December, 1861, under the Land 
Act 117 to Felice Giacometti. Giacometti had 
not interfered with the race till April, 1870. 
when he ploughed up the Umd and destroyed 
the race, allowing the water to run to waste- 
For this interference with the race he was 
fined. 

Dr. DoBSON submitted that the justices had 
no jurisdiction to hear the case. A question 
of title was involved, which ousted the juris- 
diction of the justices. The complainants 
claimed under their miners' rights, the other 
under his Crown grant, and it was a question 
which was the superior title. E/x parte 
Vaughan, L.R., 2, Q.B., 114. 

Mr. Fkllows.— We do not dispute the de- 
fendant's title ; we admit he has a right to 
the land. But this race is reserved by statute, 
and the complainants have merelv a right to 
enter upon the land to repair it. If they 
denied the defendant's title, there might be a 
question as to the jurisdiction of the magis- 
trates ; but as they do not, and have a 
statutory right to enter the ground, tte fine 
was properly imposed. 

The CThisf Justice. —We think that a bond- 
JIde question of title does arise hereb and 
that the question is one of too much import- 
ance to be disposed of by justices. The de- 
fendant relies upon his Crowngrant, the mm* 
plainants on the statute ana their miners 
rights ; and it ia not for the justices to say 
whieh title is paramount The complainants' 
statement that they do not deny the plaintifTs 
title does not affect the matter. 

Rale absolute, with costs. 

Attorneys :— For Copoock, Edward*, lor 
Oeake ; for Giacometti, flajnes. 

BionrA y. wirjkhabdt. 

Borough Statuie, No, 369, SeeL Sf^Paynuni 
of DepotU^SHahonimred Cheque, 

Rule nisi to oast from office as councillor at 
Clanesa 

Mr. Fellows moved the rule absolute ; no 
cause was shown. 

Weickhardt was a candidate for election to 
the office of councillor of Clunes. The de- 
posit of £10 required- from a candidate he 
paid by cheque, which was dishonoured, and 
It was contended that this deposit was not a 
compUanoe witii the act, and rendered the 
election void. 

The Couwiis tka ral« absolate^ without 
argament. 



As to payment of cheques by way of deposit 
Me the following case, heard May 12th, 1808^ 
on appeal in equity : — 

BABBOBOV AlTD 0THBB8 ▼. SMITH. 

In this case the plaintiffs had appealed 
from a decision of Mr. Justice Moleswor^ 
dismissing their bill with costs. The notice 
of appeal stated that the plaintiffs " intended ** 
to appeal, and upon the original notice wag 
endorsed a memorandum to the effect that 
the clerk of the master's office had received a 
cheque for £60 by plaintiffs' solicitors on the 
Bank of Victoria, Mr. Villeneuve Smith, the 
defendant, appeared in person, and moved 
that the notice of appeal De taken off the file 
for irregularity. He objected, first, that it 
osed the word " intend " instead of ''desir^ 
the word adopted by the Act 19 Vict, No. 18. 
Desire and intend, he submitted, had different 
meanings. In no dictionary were they used 
as synonymous. "Desire" expressed a 
prayer, and the word was therefore properly 
used in the act. for in England the practice 
on appeal was for the appellant to present a 
petiuon. His next objection was that £50 
was not paid into Court, as required by the 
act. A cheque was not money, out an order 
for money ; and this order was specially bad, 
because it was upon a bank which was vir- 
tually the plaintiff. He also submitted that 
he should nave been served with a notice of 
appeal signed by the plaintiffs' solicitor, and 
not with a mere copy. 

The other side was not called on to replv. 

Ths Chibt JusTior.— The act prescribed 
no particular form of notice to appeal— no 

Crucular words were to be used. The appd- 
it must do something that would convey 
to the opposite party the knowledge that 
he wished to appeal. The word "intend," 
used in this case, was sufficient; it was 
stronger than "desire," and plainly 
showed the wish of the party. Then, as to 
the £60, we are of opinion that that was a 
matter for the clerk. If he chose to take a 
cheque he did so at his own risk, and he had 
no right to trouble the court with it. He 
ought to take it or refuse it. If he refused it 
well and good ; if he relied upon the good 
£uth of the solicitors and took the cheque^ 
he ought not to have said anything about it 
But he took it at his own peril of having to 
make good the money, if necessary, to the 
opposite side. On the other point also; the 
act had been substantially complied with. 
Motion refused with costs. 



Wkdn]I8Dat, Juiri 

WKST (AFPILLAIIT) V. WHBTTAN (BISFGNDENT). 

Police Offences StatiUe, Sect. Vl—Arti/kial 
WcUereourae—Naturcd Stream, 

Appeal from Pettv Sessions, Dandenong. 

Mr.. Molesworth for appellant Mr. FeUows 
for respondent 

The case stated by the justices was as fol 
lows:— ** The information alleged that the 
defendant did obstruct the watercourse of the 
Dandenong Creek, thereby stopping and 
cutting off any supply of water for the use of 
the puDlic and their cattle, contrary to the 
statute in that case made and provided. The 
defendant pleaded not guilty ; and after 
hearing the parties, and the evidence adduced 
by them, we did, on the 2nd day of April, 
1870, convict the defendant of the said offence^ 
and adlMfid him to pay the som of £5 lor 
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tlM Miliar Mid £1 U, eoftiL It wm proved 
npon the hMiInc thai the detodant had 
daepoMd th e bedof the D mden<wn Creek 
oppofite hie own property, end thet lie hed 
ennk a weUnpon hia own land doee to theedee 
of the cnek. ind had made a drain horn the 
eroek to thia well ; that over the well he had 
«roeted a pumpk and by that means iril- 
amted hia land, and that hii ro doing stopped 
ihe water from flowing down to the oom- 
^plainanf s land, which was below defendant's. 
At the dow of the complainant's case, the 
•ttomef for the said defendant was heard in 
answer to the matter of the said information, 
and contended that section 17 of the Police 
Offences Statute 1865, nnder which the infor- 
mation was broogfat, did not apply to the 
offence, and that^ even if it did, the defendant 
was entitled to the exemption contained in 
the said section ; that he acted under a fair 
and reasonable sopposition that he had a 
light to do the act complained of; and also 
proved on behalf of the defendant that the 
pnmphad been erected for more than two 
years, and that there was a brackish spring in 
the well where the pump was erected ; and 
also that the defendant used the water from 
the welL We determined that the matter 
herdnbefore stated afforded no ground of 
answer or defence to the said information." 

Mr. MoLiswOBTB contended that section 17 
of the statute only applied to artifidal water- 
courses, and not to natural creeks or rivers. 

Mr. FsLLOws said he coul^ not sustain the 
•conviction. 

Appeal allowed, with costs ; determination 
leversed. 

Attorneys :—For i^ipellant, T. Ifiller ; for 
lespondenti Stephen and Cameron. 

MABmm OBNXBAL OBIDIT AKD DIBOOUMT 
OOMPAHT V. RANDS. 

/tfstice of eAe P^om Statute, Sect 121— 
InierpUader, 

Appeal from Mr. J. G. Forbes, judge of the 
County Courti Colac 

Mr. Molesworth for appellants ; Mr. Wil- 
liams for respondent. 

The case stated— "The plaintiffs seek 
to recover from the defendant the sum 
of £50, for that on or about the 10th Feb- 
nuu7, 1870, the defendant wrongfully 
depnved the plaintiffs of the use of a mare 
and foal the progeny thereof. The case 
came on for heanng at Colac, on the 1st 
Maroh, 1870. before me. It appeared that Ben- 
jamin Filey Hancock, on the 21st November, 
1867, mortgaged, with other property, the 
mare in question to Theodore Hancock. 
Theodore Hancock assigned the mare and 
other proper^to the plaintiffs on the 26th 
May, 1868. The mortgage and assignment 
were duly executed and roistered. Louis 
Franz sued Benjamin Filey Hancock in the 
Court of Petty Sessions at Colac, and on the 
7th Sentember. 1868, recovered judgment in 
the said suit ; execution was thereon issued 
on the 9th September, 1868, and the mare was 
levied on wbUe in possession of Benjamin 
Filey Hancock. Theodore Hancock, on the 
^Ist September, 1868, gave notice that he 
daimed the mare as his property. An inter- 
pleader summons was issued on the 22Qd Sep- 
tember, 1868, when Theodore Hancock not 
appearing, the interi>leader summons was dis- 
missed by the justices, and the sale was 
ordered to proceed. No order, as mentioned 
in section 121 of the justices of the peace 
statute, was produced before me. The de- 
fendant purcnased the mare at the sale, the 



foal was bom subsequently ; the mare and 
foal were of the value of fiSO ; the defendant 
detained them, and refused to deliver them. 
It was contended, on behalf of the defendant, 
that the county court had no jurisdiction in 
the matter. The Justices of the Peace Statute, 
1865^ and the case B<mme and Others, 3 W. 
W. and A'B., were dted. I intimated that the 
plaintiff should be non-suited, but reserved 
dedding ro until the 1st ApriL I assessed the 
defendant's costs at £9 Ss. 6d^ I assessed the 
damages of the plaintiffs at £50, with £11 for 
their costs— the said £50 to be reduced to Is. 
on the return of the mare with foal, in the 
ovent of the Supreme Court bein^ of opinion 
that the coun^ court had junsdiction in 
the matter. On the Ist April 1 directed that 
the plaintiffs should be non-suited, as above." 

l&r. Williams was called on to support the 
dedsion of the Court below. The property 
was distrained under an order of Justices, and 
the Court would therefore presume (as the 
contrary was not proved) that the plaintiffs 
had Uie same notice as the first morteagee 
(Theodore Hancock). Rands had purohased 
from the sheriff. The plaintiffs lay b? for 
4wo yeaiBi and then brought forward a oaim 
of this kind. He snbmitted that their common 
law right to bring this action was taken away 
by section 121 of the Justices of the Peace 
Statute, whidi provided that Jnstioes might 
adjudicate on adverse daims to goods seised 
under thdr warrants, and every order made 
by them should, unless appealed against^ be 
final and condusive upon all parties. An 
order was made about the right to this mare, 
which the Court should hold condudve as 
against the plaintiffs. 

Mr. MOLBSWOBTH submitted that sedion 
121 of the Justices Statute only applied where 
persons had notice of the proceedings. The 
plaintiffs here had no notice^ and were, there- 
fore, entitled to recover, otherwise room 
would be allowed for all kinds of fraud 
between a mortgagor who remained in pos- 
sesrion, and any of his friends. Nor was any 
order of the Justices such as was mentioned in 
section 121, produced, to which orders alone 
the section gave any efficacy. The case of 
BouTM V. Jcnes, to which reference was made 
in the Judgment, did not apply. 

The Court held that the Coun^ Court had 
Jurisdiction to try the case ; ana that as the 
plaintiffs had no notice of the proceedings on 
the interpleader summons, they were not 
bound by the order of the Justices. 

Appeal allowed, with costs, dedsion re- 
versed, and judgment entered for pUdntiffa 

Attorneys :— For appellants, Braham ; for 
respondents, Taylor and Buddand. 

WANOABATTA BBIWKBT OOKPANT V. BITT8. 

InUrumenta and Securities Statute, Sect 56 
and e^^BUl of Sait^Regietration— Trans- 
fer of Goods in the way of Busmess-^ustices 
Statute, SeeL 152. 

Appeal from petty sessions at Eldorado. 
Mr. Fellows for appellant (Betts) ; no ap- 
pearance for respondents. 

The defendant Betts was claimant of ^;oods 
sdzed under a Justices' warrant— m a 
complaint the Wangaratta Brewery Com- 
pany V. Morrison. The execution credi- 
tors alleged that the following document 
(described as document A), whereby Betts 
nad possession of furniture in the Foresters' 
Arms pnblichouse. Eldorado, prior to the 
actual seizure of it under the Justices' 
warrant, should be deemed absolutely 
null and void as against them, as it 
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had not been filed in the oi&oe of the 
registrar-general, as required by sec 56 
of the Instraments and Securities Statute :<— 
"Memorandum of agreement entered into 
this 3rd day of February. A.D., 1870, between 
Charles Morrison, of JBldorado, publican, 
and James Crawford Betts : whereby the 
said Charles Morrison sells to the said James 
Crawford Betts that public-house known as 
the Foresters' Arms, situated in the main 
street. El Dorado, with all the furniture, 
fixtures, and fittings therein, for the sum of 
£900 sterling, to be paid as follows :— Fifty 
pounds in hand paid, the receipt whereof is 
hereby acknowledged ; an acceptance of this 
date, payable three months after date, granted 
by the said J. C. Betts to the said Charles 
Morrison ; and two further acceptances for 
£100 each, also of this day's date, pavable, 
the first, six months after date, and the 
other, nine months after date, receipt of 
which acceptances from the said J. C. Betts 
is acknowledged by the said Charles 
Morrison. And the said Charles Morrison 
hereby undertakes to give up immediate 
possession of the aforesaid house and pre- 
mises, with all furniture, fittings, fixtures, 
and appurtenances, to the said James Craw- 
ford Betts. and also to apply to the magis- 
trates to have the licence transferred from 
him the said Charles Morrison to the said 
James Crawford Betts. 

(Signed) " Chabues Mobbibon. 

J. C. BETT8." 

The claimant Betts pleaded that document 
A was not a bill of sale to him, as i>osses8ion 
was given to him immediately after its execu- 
tion, and it did not therefore require registra- 
tion. The justices adjudged that the^ goods 
and chattels seized were not at the time of 
the distress the property of Charles Morrison, 
against ^bom the distress had issued, and 
they ruled that document A was a bill of sale 
within the meaning of section 63 of the In- 
struments and Securities Statute, and as 
it had not been registered, as required 
by section 56^ void as against the per- 
sons seizing. The case proceeded to state 
that it was " proved by Betto that the 
furniture seized was that described in docu- 
ment A, to which there is no schedule or 
inventory ; and that, immediately after the 
execution of A« possession of the public- 
house^ furniture, &c., was given to Betta* 
This was on the 3rd dav of February, 1870, 
and the seizure was on March 5, 1870. Also 
that the sum of £50, and three bills amount* 
ing to £250, were paid by Betts to Morrison. 
Morrison's father, his wife, and family, still 
continue to live at the Foresters' Arms, by 
permission of Betts, although Morrison waa 
absent, as was supposed, in New South 
Wales, and had not transferred the publican'a 
licence to Betts. As to the question of fact^ 
we were unanimous in disbelieving Betts 
statement, and were of opinion that there 
had been no bondjide subdtantial chance of 
possession. For the execution creditor, Wor» 
daU V, Smith, 1 Camp.. 333, in Davis's Practice 
of County Courts, was cited. We refused to 
state a case ; but subsequently, at the request 
of Betts counsel, the hon. the Solicitor- 
General applied to us for that purpose, and 
we have accordingly stated this case." 

Mr. Justice Babbt.— Have we Jurisdiction 
to hear the case ? Is it properly stated ? It ia 
said to be stated at the request of the Solicitor- 
General. 

Mr. FiLLOws.— There is no doubt some 
misapprehension as to the meaning of sea 



152 of the Jnatioes Statute, Na 267, which 
enacted ** thai the justice shall not refuse to 
state a case where application for that pur- 
pose is made to him by or under the direction 
of any law oiBcer." That only applies to cases 
in which the Crown is interested ; a separate 
maehineiy for compelling the statement of 
caaes ia provided in other cases. All the Jus- 
tices mean, however, is that thejr stated their 
case at the suggestion of the SoUcitor-GeneraL 

The Caixr Justicb.— I think the Solicitor- 
General might as well leave such cases alone, 
and let parties fight it out in the ordinary 
way without interference. 

Mr. Fellows.— If this document A is a bill 
of sale which requires registration, the magis- 
trates are right in their decision } for an un- 
registered bOl of sale is not valid as against 
an execution creditor. This, however, was 
not a bill of sale, but '* a transfer of goods in 
the ordinary course of business of the trade 
or calling" of a publican. Section 63 of the 
Instruments and Securities Act, No. 204, ex- 
pressly excluded transfers made in the ordi- 
nary course of business. 

The Chibf Justice.— The magistrates con- 
sider that the transaction was fraudulent — 
that there was no sale ; for if there had been a 
sale, there would have been an apparent 
change of possession. 

Mr. Fellows.— They do not say this is not 
a sale. 

Mr. Justice Babbt referred to Coto v. 
Pro8ser, Tfie Argua, 14th September, 1868. 

The Chief Justice.— This is not a sale 
made in the ordinary course of the trade or 
calling of a publican. It is a transfer of all 
the man had. There is no change of posses- 
sion, and no registration. We think the 
magiBtrates were right. 

Appeal dismissed. 

Attorney :— For appellant, Baynes. 

BEQINA V. BOWE. 

Prohibition— Lunacy StcUute— Order for Pay* 

ment of JCxp'mses— Amendment of 

ComplainL 

Order niti for prohibition. 

Mr. Adamson showed cause; Mr. Moles- 
worth in support of the order. 

The prohibition was sought to restrain 
the justices at Mansfield Irom enforcing 
an order in a complaint, wherein Her 
Majesty the Queen was complainant, and 
the shire of Alexandra defendant, where- 
by the shire council was ordered to pay 
a sum of £?2 19s. for the expenses of examin- 
ing a lunatic named Benjamin Rees Jones. 
Jones had been charged with being a lunatic, 
and having been remanded several times by 
the police court, was at last discharged on the 
certificate of Drs. Reynolds and iTicholson ; 
£13 4s. was at the same time award^ to Dr. 
Nicholson for his expenses, £1 7s. to Sergeant 
Chadwick for necessaries supplied to the pri- 
soner, and £8 8s. to Dr. Reynolds. The shire 
council did not pay the amount, and they 
were summoned for £22 19s., the complaint 
being laid in the name of the Queen. An 
objection was taken at the hearing that there 
ought to have been three several complainta 
by the three parties to whom the money was 
to have been paid ; but the justices did 
not consider that the summons ought to be 
amended, and they madt in order as follows : 
Ordered that Dr. Reynolds be paid £8 8s. ; 
ordered that Dr. Nicholson be paid £13 48l: 
ordered that Sergeant Chadwick be paid £1 
7s. The prohibition was sought on the 
groonds— Istk that the first order was made 
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wilhoafc pwbag Um atdie oonneil an oppor- 
toai^ of being heard ; 2nd, that the pro- 
ceediDge to enforoe the order were impro- 
perly taken in the name of the Qoeen. 

Mr. Adamboh.— The notice of this prohibi- 
tion has been serred on the Attorney-General 
only. The Crown is not interested in snp- 
porting the oonyietion, the doctors and the 
sergeant are, and upon them notice shoold 
have been senred. The complaint was 
perhaps impropeily taken oat in the name of 
the Qoeen, bnt the Conrt will amend by 
inserting Reynolds, Nidiolson.and Ghadwici 
as complainants. The Conrt bad already de- 
cided. inJUffinav, Ponton, 6 W., W., & A'B., 6. 
that the local bodies had no right to be heard 
on the first order for paymenti bat that when 
they were saramoned for payment they might 
show that the lanatic was not in their 
district^ which woald relieye them. 

Mr. MoLiBWOBTH.~The Conrt has no power 
to make the amendment asked by omitting 
the Qaeen's name and inserting the names of 
the constable and the doctors. 

The Chuf JusTioa.— That is no defence. 
The conncil most pay whether the man was 
a lanatic or not The only defence available 
is that the lanatic was not in the shire. 

Mr. MoLiswoBTH.— Then people may be 
bronght ap at police coarts charged as lanatics 
simply for the parpose of caasing expense to 
the coandls. 

The Chisf JnsTios.— Perhaps so; bat the 
parties who brin^ them ap may be panished 
by other proceedings. However, the amend- 
ment asked seems too large for as to make, 
and we make the rale absolate, withoat costs ; 
so that the parties may begin again. 

Altomeys :— For the Qaeen, Gamer ; for 
the Shire Coancil, Coster. 

BEOnrA v. TATLOB* 

Statute of Trusts, Sect 9i— Sanction of Law 
Offieer to Prosecution— Exeeutor-^Trwitee, 

Special case stated by Mr, Jastice Barry 
from the Criminal Sessions, Melboame. 

Mr. Ireland, Q.C., and Mr. Martley for the 
prisoner ; Mr. Danne and Mr. Webb for the 
Grown. 

The case stated was as follows : — 

" The prisoner was tried before me at the 
Criminal Sessions of the Sapreme Coart, held 
in Melboame on the 23rd and 25th of April, 
1870, for that he, being a trastee of £607 13s. 
6d. wholly for the benefit of Anne Jones, 
nnlawfally and wilfally did convert and 
appropriate the said money to his own nse, 
with intent to defraad the said Anne Jones. 
Before plea, an application was made to qaash 
the information, and it was objected on be- 
half of the prisoner— 1. It shonld have ap- 
peared on tne face of the information that 
^the proceedings or proMcntion' had beoi 
commenced with the sanction of the law 
officers. Begvna v, Heane, 4 B. & Smith, 949 ; 
Regina v, Fuidge, Leigh and Cave, 390, were 
cited, a— The information was signed by 
the Attorney-General. I held that tne sanc- 
tion of the law officers to the prosecation 
'saffidently appNoared.' 5— As to the sanc- 
tion to the initiation of 'the proceedings,' I 
held that was extrinsic matter. The nega- 
tive shonld be proved by the prisoner, 
which was not done. 2. The prisoner 
pleaded 'Not gailty/ and a certificate 
pnrporting to be signed by the Attome]^- 
General was prodaceo. A copy of tins certi- 
ficate appears in the scbedale to this case 
marked * A.' It was objected that it did not 
appear that the sanction given was given as 



law officer by the person signing. I held it 
saffident 3. The will of the testator ap- 
pointing the prisoner, together with one John 
Taylor, ezecntor, was prodaced. A copy of 
this will appears in the schedule to this case 
marked 'B.' It was objected that the pri- 
soner was not a trastee on some 'express 
trast* created by some deed, will, or instra- 
ment. in writing, as reqair<»d by the act 
Fletcher's case, Leigh and Cave, 202, was 
dted. The interpretation danse states that 
the word ' trastee' shall also mean execator, 
which I held safficient The prisoner was 
foand gailty. I postponed jndgment on the 
c'^**Tiction nntil the questions of law shonld 
be determined. I have the hononr to re- 

aaest the decision of this Conrt whether my 
edsions were correct in point of law." 
" Scbedale A.— In the matter of Thomas 
Taylor, one of the execntors of the will 
of John Jones, late of Sandhurst, in the 
colony of Victona, deceased. I hereby cer- 
tify that I have, in accordance with sec- 
tion 94 of the Statute of Trusts 1864. 
given my sanction to the prosecution of 
the abovenamed Thomas Taylor, under the 
94th section of that statute.— M. A. M'Dov- 
VBLL. 24th February. 1870. . (Gorain23any, 
28rd April, 1870^ The. Qaeen ▼. Hiomas 
Taylor, exhibit prosecution.--Geoige W. 
Moore, associate.) It was admitted thai at 
the time Mr. McDonnell rignedthis docju- 
ment ha was Her Majes^'s Attorney-General 
for the colony! of Victona.--G. W. M." 

"Schedule B.— I, John Jones, miller, of 
Sandhurst^ hereby make and publish this my 
last will and testament revoking all wills l^ 
me heretofore made. I give and devise all my 
estate^ real and personal, to my beloved wif€L 
Anne Jones, for her sole use and benefit, and 
I appoint John Taylor, ironmonger, of Mel- 
bourne, and Thomas Taylor, pastor of the 
Hargreaves-street Baptist Church, Sandhurst, 
executors of this my will. In witness whereof 
I have hereto set my hand this 12th day of 
December, in the year of our Lord 1867.— 
Jno. Jovbb. Signed and published by the 
said testator as and for his last will and testa- 
ment, in the presence of us, present at the 
same time, who in his presence and in the 
presence of each other have hereto sub- 
scribed our names as witnesses the day and 
year abovenamed— WiUiam Harper. John 
Hutchinson Sharp.*' 

Mr. BiABTLiT.— There are two questions to 
be determined. First. Was the prosecution 
properly initiated ? and, second, was the de- 
lendant a trustee under the. Statute of Trusts ? 
Section 82 enacted that any "trustee** 
fraudulentiy disposing of property was guilty 
of a misdemeanour. Section 94 provided that 
"No prooeedins or prosecution for any of- 
fence included in the 82nd section of the act 
shall be commenced without the sanction of 
a law officer." He contended that commence- 
ment of prosecution meant laying an in- 
formation before the magistrate. EaBparte 
Wason, 4 L.R., Q.B. 673, the Imperial act 22 
and 23 Vic., a 17. for preventing vexatious 
indictments. 

Mr. DuNva.— The sanction of the Attomey- 
General to these proceedings was given before 
the information was laid. 

Mr. Mabtlbt.— In his certificate he ought 
to have described himself as Attome^-Gene- 
raL In. regard to the second objection, the 
act did not apply to executors. The interpre- 
tation dause enacted that "in the interpre- 
tation of sections 82 to 96, inclusive^ the word 
' trustee * shall mean a trustee on some ex- 
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pren tnitt created hj some deed, will, or 
instraiiient, in writing, and shall also include 
the heir and personal representatiye of any 
saoh trnstee ; and also all ezecators and ad- 
ministrators, and all receivers, liqiiidators,&c." 
The statute must be construed stricter ; and. 
except for the interpretation clause, it could 
not be argued that the act applied to the de- 
fendant He contended that act only applied 
to express, and not to implied, trusts ; and 
that an executor, unless he had some trust 
under the will, was not pnniBhable under the 
act Where the property was left at his un- 
limited disposal there was no trust, and 
no liability under this act The doctrine 
of ^jusdem generiB applied here, and some 
du^ must be cast upon the executor, in writ- 
ing, to bring him under the provisions of the 
tyot^FerUan v. SUnitier, 1 Wy., W., & A'B., 66l 

Mr. WsBB.— If there was an express trust 
in the will, the executor would oecome a 
trustee at one*, and there would then be no 
necessity to n-^'^ the word "executor" in the 
interpretation clause^ for he would be liable 
as trustee. 

Mr. Mabtlit.— The interpretation clause 
refers to trustees on an express trust, created 
in writing, and it was evidently meant that 
before executors were punishable under the 
act, they should have committed a breach of 
some trust of the wilL 

Mr. Webb, who was about to argue the 
case for the Crown, was not called on. 

The Chuf Jusnoi.— The consent of the 
Attorney- General to the initiation of these 
proceedings is sufficiently proved bjr the docu- 
ment which has been nroduced, ngued by a 
gentleman who then DeUL the office of At- 
torney-General. As to the second objection, 
we see no difficulty about the construction 
of the section. Section 82 enacts that 
"trustees fraudulently disposing of nro- 

Kr^ held by them as trustees shall 
guilty of a misdemeanour." The 
interpretation danse provides that trus- 
tee "shall mean trustee on an exraess 
trust" and " shall include executors." If it 
was intended that by executors should be 
meant executors who were also trustees, there 
was no necessity to use the word " executors,*' 
for their case was already provided for by the 
use of the word " trusteef." We think the 
conviction right 
Conviction affirmed. 

£QUITT. 

(Befon hisHononr Mr. Justice MolMimtfa.> 
WunnnuT, Jmn VL 
MMQOVMY, sBMammrOb 

FnmiM!mUCaiivnme$Hi€ukhhvIhtrehamt 

This was a bill filed to set asida an asttga- 
ment executed by Joseph Thomas Tremii* 
ning in favour ol his bfother, WiUiamT^ 
gonning. 

Mr. Lawes and Mr. T. A'Beckett f or th» 
plaintiif, Mr. Billing for the defendants. 

The facts were that the defendantk Jca^h 
Thomas Tregonning, was sued bf Messrs. 
Samuel Merrifield and William Qass, for £iM 
9b. Id., balance due to tiiem on a contract for 
the completion of some buildings at Clunsi. 
The then defendant did not plead to the do- 
daratioD. The case was set down for asse«» 
ment of damages at the Cirenit Court BaUa* 
rat, on July 2i, 1869, and on the 28th 
of that month a verdict was i^ven lor 



the then plaintiffs, for the amount dfdmed. 
Judgment was signed, execution was issued, 
and the JL fa, was rep^istered. On the 28th 
September the righti title, and interest of J. 
T. Tregonning, if any, to allotment 14, sect 8^ 
Clunes, was sold \n the sheriff under the execu- 
tion. The plaintiff in this suit^ William Henry 
Angove, became the purchaser for £268. Oa 
July 23, 1869, before the verdict was fdven in 
favour of Merrifield and Gass, J. T. Tregon- 
ning disposed of the land (allotment 14, sect 
8) to his brother b7 a conveyance, registered 
28th July, which stated the consideration foe 
the conveyance to be £860, paid on the execu- 
tion of the conveyance. On July 23; J. T. 
Tregonning called on the attorney for Merri- 
field and Gass, and offered to give his accept- 
ance for the debt offering to m;K)sit the title 
deeds of the land (which he said was his own) 
as security for payment of the acceptanceb 
Wm. Tregonning agreeing to Join in tho 
aooeptanoe. This offer was decUned. and, as 
already stated, the action MfimfiM v. 2Vv 
pomitn^ went to triaL It was submitted that 
the conveyance by J. T. Tregonning to Wil- 
liam Tregonning was fraudulent, and tho 
bill prayed that Wm. Tregonning might bo 
declared a trustee for the plaintiff of tho 
land— allotment 14~and that he might bo 
ordered to execute a conveyance of the samo 
to the plaintiff. Besides the allegations in 
the bill it was proved at the taking of evi* 
dence that in the beginning^ of July, 1809, 
J. T. Tregonning went to one Hetur Smith, 
from whom he had purchased the land 
shortiy before, and told him that there was a 
mistake in the deed, that he had intended to 
buy the land for his son, and asking Smith 
to execute a conveyance to one Croppo 
in favour of his (J. T. Tregonning's) son. 
but that Smith dedined to consent to tho 
arrangement It was also proved that in 
September, 1869, after the date of the con- 
veyance, J. T. Tregonning to William 1^ 
gonning, the former had authorised an agent 
to collect the rents of the property for him» 
and directed him to pay the amounts to his 
credit at the Nationjd Bank, Clunes, which 
the agent did. 

The defence was that Angove had bought 
nothing at the sheriff's sale^ inasmuch as tho 
land was then Wm. Tregonning's, and not J. 
T. Tregonning'a The Utter, it was said, had 
a good defence to the action brought against 
him 1^ Merrifidd and Gass, but was nnablo 
to adduce it inasmuch as his shop was burnt 
down shortiy before the trial. The defend- 
ants also gave particulars as to the manner in 
which the £860 was paid by Wm. to J. T. 
Tregonniikg. from which it appeared that tho 
money had been advanced in notes at various 
times between September, 1868, and July 28L 
1869, on which latter day»£67 was --- ^ ^ 



The cases relied on for the defence were— 



His HoNOUB hdd that the alleged trans- 
. action between J. T. Tregonning and Wfl- 
liam Tregonning was a sham ; he considered 
that WiUiam was merely a trustee for hia 
brother, and that as his brother's interest waa 
sold by the sheriff to the plaintiff, William 
Tregonning was now a trustee for the plain- 
tiff. 

Decree for phdntiff aa prayed, with ooeta. 

Solidton :— Edwards, for Jessnp ; Clever- 
doo* 
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COMMON LAW. 

BANOO. 

(Before their Honours Sir W. F. Stawell, 
C.J., Mr. Justice Barry, and Mr. Jostioe 
WUliamt. 

Tubsdat, Juvb, '21. 

THB OBIBNTAL BANK OOBPOBATIOir v. BBILBT. 

BUI of JBxehanffe^LitfbilUy of Drawer^ 
MaUrial Alteration. 

Demurrer to repUcatioii. Mr. M'Farland 
and Mr. Oamett in support of the demurrer ; 
Mr. Fellows for the replication. 

Declaration on abillof exchange, endorsees 
against drawer, the acceptor being one H. S. 
Austin. Plea, that after the bill was drawn 
and accepted, and after it was issued, it was. 
without the consent of the defendant, altered 
in writing in a material part, that is to say, 
by the name of one Eliza Austin being in- 
aerted in the said bill as a drawee thereof, 
and by the said Eliza Austin signing her 
name as, and becoming, a joint acceptor 



thereol 

Replication— That before and when the 
name of the said Eliza Austin was inserted 
in the said bill of exchange as a drawee there- 
of, and thence until the commencement of 
the suit, she was the wife of the said H. S. 
Austin, and that there was no other altera- 
tion of the said bill of exchange^ 

Demurrer— That the replication is bad in 
substance, for that the facts therein allesed 
are consistent with the allegation in' the plea 
that the bill was altered in a material part 
without the consent of the defendant, and 
■bow that an alteration was made in the bill 
by which, in law, the defendant is discharged 
from ill liability tiiereon. 

Mr. M'Fablabd.— Any material alteration 
Titiates an instrument. This is a material 
alteration, for it purports to alter the bilL It 
did not appear on the face of the bill that 
the parties stood to each other in the relation 
of husband and wife, and therefore any en- 
dorsee must be subjected to inconvenience if 
not to loss. The drawer contracts with all 
subsequent parties that the drawee is com- 
petent to accept, and his liability is affected 
hi the addition of another name to the bilL 
MolUU V. Wackerbarth, 6 C. B., 181 : David- 
son V. Cooper, 13 M. & W., 343 ; Gardner 
V. WaUh, 824 L. J.. Q.B., 2SS, overruling 
fJaUonv. Simpson, 8 Ad. &EL, 136 ; Aldousv. 
OomwelL L. R. 3. Q. B., 573 ; Calvert v. Baker, 
4 Bf. & W.. 417 : (7at9ie V. JSTo^ffi^ 4 B. & Aid., 
197 ; Byles on Bills. 59. 

Mr. Fbllows.— The alteration Is imma- 
terial for a femme covert cannot accept If 
the bill had been oriainally addressed to 
Austin and wife it would have had the same 
effect as if addressed to himself alone. The 
contract was not altered by the alteration, 
only the liability of the wife. A Idoua v. Com^ 
weiL L. R., 3 Q. B.. 573 ; Cotton v. Simpson, 8 
Ad. & EL. 136; HirchfiM v. SmiiK, L. R.. 
1 C It ., o40. 

The case was argued March 2\^ and the 
Judgment of the Court was now given. 

The Chibt Jubticb said.— Action by endor- 
see of a bill of exchange, drawn by defend- 
ant on and accepted bv H. S. Austin. Plea— 
That bill was altered, without consent, by 
Eliza Austin signing the same and becoming 
joint acceptor. Replication— That when thu 
name of Eliza Austin was inserted as drawee 
of the bill, and thence to the commencement 
of the suit, she was the wife of the said H. S. 
Austin, and there was no other alteration. 
Demurrer. It seems to be now settled, what- 
ever doubt may have previously existed on 
the question, that a bill of exchange is not 
vitiated by an immaterial alteration without 
consent— il2dotMV. ComwtU, L.R. 3. Q.B. 573 
—but that a material alteration will vitiates 
and that whether the alteration itself would 
or would.jiot be productive of benefit to the 
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penon claiming the effect tbereof— C/an/ner 
V. Wat$K 5 EIL and BL 83. In that case it 
waa held that the signature by an additional 

Graon as makerofapromissory note after it bad 
en issued rendered it void. As a contract 
with two acceptors is not the same as a con- 
tract with on«-, it scarcely requires authority 
to justify the alteration in this case being 
held to be materiaL But thH plaintifif con- 
tends that the materiality of the alteration is 
insufficient to avoid the bill, unless, assuming 
it to be genuine, it would so alter the contract 
as to i^ect the liability of the person sought 
to be charged, and that as the added drawee 
was a married woman, and therefore incapa- 
ble of contracting, the addition of her name 
does not afiTect the liability of the parties to 
the contract It is necessary to consider 
whether this proposition is consistent with 
the principles on which the leading cases on 
this subject have been decided. In Davidson 
V. Cooper, the Court in Error, in affirming the 
judgment of the Exchequer, expressly laid 
down and acted on the rule " that a party 
who has the custody of an instrument made 
for his benefit is bound to preserve it in its 
original state :" and the contention then 
arged tbtl lhn« iMd bwn no iltoratkm of 
the contract, as the seals were merely affixed 
without delivery of the instruments, was de- 
scribed as *' not appearing to touch the argu- 
ment" It is not known in this case by whom 
the alteration was actually made, but it was 
made after the bill had been issued, and with- 
out the defendant's consent, and must have 
been so made by means of the fraud or laches 
of the person who had the custo dy thereof. 



The rule prescribed in Davidson v. Cooper, 
therefore, does not appear to be inapplicable 
to the present case; apparently, the sole ground 
for that decision was the necessity for main- 
taining the purity, as it is termed, of 
written instruments. Such documents were 
to tell the whole story on their face. In 
CaUan v. Simpson, the Court held that 
tiie addition of a drawee's name as a 
surety did not vitiate a promissory note; it 
was to be regarded as an addition to, not 
as an alteration of, the note. That decision, 
judging from the observations made during 
the argument resting on the circumstance 
that the person whose name was added would 
not have been liable, as a new stamp would 
have been necessary. This view, apparently, 
coincides with that of the present plaintiff ; 
but it was direcUv and expressly overruled by 
the same Court m the case already cited of 
Oardfier v, Walsh, and there the Court de- 
clined to go into the question of whether the 
alteration might have been prejudicial to the 
defendants. So in M<MeU v. Waeherbarth 
CMd otherit 6 Com. B. 181, the addition,* in 



a sold note of some aogar Of aampie, of the 
words '* of their own manulaetnre " was Aeld 
material, and invalidated the contract; 
Manle J. concluding his judgment thus >* 
•• To hold this not to be such an alteration aa 
avoids the contract would be to give a degree 
of narrowness to the rule that is inconsistent 
with PigoCs case." So also in Burchfieldp. 
Moore, 3 £U. and BL 683^ an unautho- 
rised adding to a general acceptance 
the words *' payable at the Bull Inn, 
Aldgate," discharged the Mceptor in ma 
action against him by an indorser. libm 
lAteration was long subsequent to the statute 
on the subject of general and special acoep^ 
anoes. It may be that such an alteration could 



affect the drawer or indorser as regards notico 
of disbonour, but it cannot be furly said to 
affect the legal liability of the acceptor, or <^ 
the contract as regards him : but it wa^ ruled 
that as soon as it iii established thas there 
has been a material alteration in a bill of ex- 
change, the particular alteration becomes im- 
materiaL bo in CroochewU v. Fletcher and 
another, 1 H. and N., 893, the addicion of 
the words *' wind and weather permitting" in 
the clause of a charter party, relating to the 
time of the ship's sailing, was held mattjrisJ, 
the principle enunciated in Davidson 9. 
Cooper being cited and approved, the Court 
observing that to permit any t.<inipering with 
written documents would strike at tbe root 
of all property. No ca^H) has b<H)n ctt»*d in 
support of the proposition advanced by the 
plaintiff, and all, from Piqo€s downwardly 
are, we think, in principle opposed to 
it A material alteration has th^en made 
in fact the plaintiff contends its eff*icc in law 
as to the liability of the contracrinic parties 
must also be considered. If so, liability, and 
not materiality, forms the test ; whereas, the 
courts decline to recognise such a test, the 
preservation of the contract in its original 
state being the primary object and the ma- 
teriality of tbe alteration only forming an 
element for consideration in order, appa- 
rently, to prevent matters immaterial being 
introduced. Besides the alteration purporta 
to affect the legal position of the acceptor. 
The bill does not tell the whole story. It ia 
necessary to invoke extrinsic evidence, in 
order to extricate the plaintiff from the 
difficulty, and even conceding that the lia- 
bility of the parties is to be considered, it doea 
not follow that a state of circumstances might 
not have arisen in which that liability wouy| 
have been affected. The original draw^ 
might have died before the acceptance be- 
came due, the added drawee alone re- 
maining. Doubts, to say the least would 
have been caused as to her liability, aa 
to the proper person to whom the bill should 
then have been presented for payment and 
when notice of dishonour should have been 
given ; and such doubts would have been 
apparently, of as much importance as thoee 
which would have arisen in the case of the 
altered acceptance in BurehfiM v. Moore. 
We think, however, that assuming it is neces- 
sary as a general rule to enter on the considera- 
tion of this question of liability, in order to 
determine the sufficiency of the materiality, 
we ought in this instance to hold the person 
who made the alteration, and those claiming 
through him. to be precluded from saying now 
that they did not mean that which their acta 
purport The alteration was made because it 
was supposed to be beneficial to the person 
making it It must have been then supposed 
that the added drawee waa capable to con- 
tract Why should the Court now be 
required to consider whether she was so 
or not? If the course pointed out in the 
judgment in Burchfield v. Moore is that 
proper to be pursued, the real delin- 
quent might and ought to be discovered. 
The observation in PigoCs case seems to 
us applicable to the facts of the present :-» 
"No man should be permitted to take 
the chance of committing a fraud without 
running the risk of losing by the event 
when it is discovered." Our judgment will 
be for the defendant 

Judgment for defendant 
Attorneys :—Hellin8 ; Macgregor, Ramsay^ 
and Brahe. 
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▼• KATOB to. or nmoT (wroHsiMn). 

MmnkijMMl StaUU, 27 VieL, No. IM. iSM 191 
— Fii/fMlfen J?afflaftyg Fate. 

AypmX tnm ptttf ■Mdoni, Fttpof . 

1|^ HWiibottiM& for Mmllaati; Dr. 
BfackftT, Mr. raiow% and Mr. Doigan for 
mpoiiMili. 

na CMe tteled wM M lollowi ^- 
ThaappelUnti m the oompaoy inoorpo- 
aitod 1]^ tha ael 24 Victoria* Na 103. The 
leepondenu duly appointed a valiier to make 
a lateahle Taloation of aU rateable property 
fai the aaid boroogh, and he duly made his 
valuation thereof: The prooerly of the ap 
pellanti MtaaUid in the aaia borough com- 
priaei the land upon which their gatworlu 
aieiltoate^ together with certain apparatus 
ooosisting of a gasometer and rororts, a 
gasometer house erected on the said land, 
and a dwelling-house also erected thereon, 
and occupied by the mana^ of the appel- 
la&t% together with certain pipes of the 
appellants used by them for the distribution 
of gss manufactured at their aforesaid works, 
and which said property was valued by the 
aaid valuer at the following net annual 
Talue— that is to say, the said buildings, appa- 
iala% and mains, at the sum of £2,000, the 
gasometer building at the sum of £360, and 
the said manager's house at the sum of £40. 
Notice of such valuation was duly given by 
the said valuer to the appellants, and the 
appellants within the time prescribed by law 
lor appeal gave due notice to the respondents 
of their intention to appeal to the Court of 
Petty Sessions against the aforesaid valua- 
tions and rate^ on the ground of inequality, 
unfairness, and incorrectness in the said 
valuations of the said rateable property. The 
said appeal was heard by and before us on the 
21st day of January, 1870, when it apswared, 
from the evidence adduced and admissions 
made, that the property of the appellants so 
valued as aforesaid consisted of about four 
acres of land situated near the junction of 
Smith-street with the-Heidelbeig-road, within 
the borough of Fitsroy, whereon are erected 
the works of the appellants, consisting of 
gasometers and retorts, and where it appeared 
the whole of the gas sold by the appellants to 
their customers is manufactured, together 
with a dwelling-house occupied by the ma- 
nager of the apnellants, and idso of the gas 
mains or pipes laid down in the streets in the 
said boroui$h, and used by the appellants for 
distributing the gas to their customers, as 
well in the city of Melbourne and the 
suburbs as in the said borough of Fitzroy. 
It also appeared from the said evidence and 
admissions that the valuer valued the said 
property as of the said net annual values 
aforesaid, and that the rate was made on such 
valuation. Evidence was given by the appel- 
lants, showing that the gross receipts of the 
appeUiints from all their property aod works, 
as wfU in the city of Melbourne and its 
suburbs as in the said borough of Fit.roy, in- 
dnding the proceeds of all residual products, 
amounted, for the year endiug the 30th day of 
June, AD. 1869, to £37,311 lis. 8d., and the 
net proceeds for the same period to £9,028 
Ifie. Id. ; and that a fair estimate of the gross 
rental of all the said property and works of 
the appellants for the same period was £4,313 
15s. Id., and that the ^oss receipts of the 
appellants within the said borough of Fitcroy 
for the same period were £3,605. It was sJso 
proved by the cross-examination of one of the 



appellants' witnesses that the fair capital value 
of the fee-simple of the property beforemen- 
tioned, belonging to the appellants and situate 
in Fitsroy. was £50,000, exclusive of the 
mains and service pipes in Fitsroy. Evidence 
was also given by the appellants to establish 
the accuracy of the figures set forth in the 
following table : — 

OaossBacum. 

OssiiOfffci, poke— faem sll ths worta of ) amah • i 
the eompMur, liVMpssttTs ol tlM V '^'Sm o i 
loesltolB whieh msM Is ritmis ) *»^^ * ^ 



WcBxne 



£g7.8U U 8 



mn 



9jm 4 9 

940 S 8 

8,860 

2.S94 1 1 






£88,888 18 7 



• • • • • £9,08816 1 



Oooupleik' 

WorUac «spltM £16,080 

Yslossf OMlsis 8,000 

£88^000 

Intsrsrt, St 8 pwssBl thereon.. .. 1,8«0 

TvBds proflt. ftt lOptr osol tbwsoB .. 8,800 
Rtoks sDd euusltfit, M S| per esat. 

thsraon 676 

OffMi SMUBBtSd NBtsl .. .. £4.710 

£A.8U 16 1 

OrMiraeSlpU £87.811 

Ratasbls ▼Alu't of worki 4.818 

Bsoolpto In FiUroy 8.606 

Biktssbis viliM in ntaroy 406 8 4 

It was contended on behalf of the appellanu 
that the proper and Just mode of amving at 
the net annual value of the rateable pro- 
perty of the appellants, as well in the said 
borough of Fitaroy, where the appeHantB* 
works for the manufacture of gas are situated, 
as in the city of Mdboume and its suburbs, 
through which the mains or pipes of the 
appellants pass, is to ascertain the proportion 
between the gross receipts of the appellants 
from all their said property ana works, 
wherever situated, and the rateable value ol 
all their said property and works wherever 
situated, and then to fix the rateable value of 
all that part of the appellants' property and 
works within any particular district, by esta^ 
blishing the same proportion between the re- 
ceipts of the appellants in and from such 
dintrict and the rateable value of all the said 
property and works tiierein. But we ad- 
judged and determined that this was not the 
legal or proper mode of ascertaining the net 
annual value of the rateable prop«rty of Uie 
apfwllauts in the borough of Fitsroy, and we 
arrived at the determination herdnafter 
mentioned in 'the manner following: — To 
arrive at the rateable value of the whole of 
the appellant company's propertjr, we divided 
it between hypothetical occupiers, the one 
beina; ensaged in manufacturing, and the 
other in distributing, the company's gas. To 
ascertain the value of the occupation ol 
the works used in distributing the ga% 
we assumed that the occupier having pur^ 
chased the gas ready made at a certain 
price, sold it at a profit in the boroughs 
tbroogh which the works were carried. 
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The net profits thiu madab the exact 
amoant, however, of which we did nol^ 
nor did we conaiaer it necenary in this in- 
stance to ascertain— (that is, the profits, after 
making all proper dedactions for interest on 
working capital, tenants' profits, ftcK we 
took as the measure of the rateable Taloe of 
the property, and fixed the amonnt to which 
the borough of Fitaroy was entitled from that 
source, according to the following ratio :— 
Net profits on whole, whole rateable propertar, 
net profits in Fitsroy, rateable property in 
Fitzroy. . Having determined in this way the 
rateablH value of the oompany's property 
used in distributing, we then proceeded to 
value the other portion situated in Fitsroy 
U8«d for manufacturing gas. Treating Uus 
property as an ordinary factory, and finding 
its capital value for the purpose for which it 
was used (and with a customer at hand ready 
to take tne gas at a certain price as it was 
manufactured) to be £50.000. we fixed the 
rateable value at £5 per cent on that amount 
And as the two sums we had thus anived at 
were, when added together, or the said £6 per 
cent, on £50,000 was of itself, in excess of the 
amount for which the appellant company had 
been assessed, we confirmed the assessment, 
and dismissed the appeaL with five guineas 
costs. The question for the opinion of the 
Court is— Whether our said determination 
arrived at by the mode assessed of fixing the 
net annual value of the rateable property of 
the company in the borough of Fitsroy was 
erroneous in point of law. 

Mr. HioiNBOTHAii.— There was an appeal 
last year between the same parties, reported 
6 Wy., W. A'B., 72, but the principles laid 
down by the Court on that occasion were 
not wholly followed hf the justices on the 
present occasion, and with tiie view of avoid- 
ing further litigation, the Company wished to 
have the matter decided. Section 191 of the 
act 184 enacts that in every valuation the 
property rateable shall be computed at its 
net annual value, that is to say, at the 
rent at which the same might reasonably 
be expected to let from year . to year. 
There was a difficulty, however, in deter- 
mining the principles on whicli property like 
that of the gas company should be rated ; but 
it was supposed that the proviso to section 191 
got rid of that difficulty which existed in Eng« 
land. Thai proviso was, "provided that all 
ratoablo whiob shall not sinoe the sale^ alienft* 
tlon, or other disposition thmof by the 
Grown have been improved by building, onl* 
tffmtioii, or endosurss, or in other lik* 
manner, diall be computed as of the net 
^umnal valve of 6 per centum upon the fair 
capital value of the fee-slmple thereof, and 
that all other rateable property shall be com* 

Suted as d[ a net annual value of not lesa 
ban 6 per centum upon the £sir capital value 
of the fee-rimple tnereot" That however, 
did not apply to property which was partly in 
one district and partljf in another ; it only 
applied to property lying whoUv in one dis* 
trict Mid which could be valued as a whole* 
But this property was not of that description. 
The magistrates here took the gross income 
from which they deducted the gross expendi- 
ture, and by that means arrived at the net 
annual income, or the rent which a tenant 
would give for the property, subject to certain 
statutory deductions for insurance, repairs^ 
interest &c Having thus arrived at the rate- 
able value as a whole, the justices proceeded 
still further, and took the value of toe manu- 
faotory*in the district in which it was situated 



— consideting its value not as a plaee from 
which gas was distributed, but as a manufac- 
tory for which they held the company waa 
also liable to be rated. Thus the manufac- 
tory was rated twice over, once by having ita 
value included, as it must have been, in the 
gross receipts and ^ross expenditure; and 
then by also considering its value simply as a 
manufactory. The principles on which 
valuations were made were laid down in 
Beyina v. Wui Middluex Company, 1 EL 
and £1. 716 ; Jteff, «. Ooeraeen cf ChirUm, 28 
L. J., M. C, 132 : Sh^letd Oa§ Oompamf «. 
Overmen of SH^ffiM, 92 L. J.. M.C. 169, and 
4 B. and S. 135 ; MeguM «. Pamh of Lee, 
L.K.. IQ. B. 24L 

Mr. Fellows.— The magistrates may not be 
correct in the principleson which they arrived 
at their decision, but on the correct principle 
the valuation would be higher than that which 
it has been assessed at— namely, £2.413w II 
is said that the annual value is £4,313 for all 
the works. That amount must be distributed 
through every borough in which the company 
has mains, but all the outside boroushs aro 
not entitled to have the advantage of the pro- 
portion which the property in Fitsroy bears 
to the gross value. The districts are only en- 
titled to a proportion for the value of the pro- 
per^ in their districts, and Fitsroy must have 
the benefi t of the manufactory. If the mann* 
factory were not in any municipal district^ 
the company would have the benefit of that^ 
and could not be rated for it The service 
pipes ran through all the districts, and wero 
common to all, but the gasworks were situated 
in Fitsroy. The values of the two wero 
quite distinct) and the value of the pipet 
being ascertained, it could be deducted from 
the other works, and the remainder, plus 
Fitsroy's proportion for the pipes, would be 
the rateable value for Fitsrov. Keg. v. Chelsea 
Waienoorke 0<mpa$ty, 29 LJ., M.C. 236; 
B. V, The New River Company, 1 M. & 8., 
603 ; B^g. «. MUeend Company, 10 Q.B. 20 j 
Beg V, Great fVeatern BaUway Company, o 
Q.B., 5. 

Mr. HioiNBOTHAM.— The company would be 

J^uite satisfied to abide by the rule contended 
or by Mr. Fellows. But how was the value 
of the works to be ascertained T If the whole 
rateable value of the main and works was 
£4.300, how could the two factors which make 
up that amount be ascertained f The gas- 
works were useless except in connexion wiUi 
the m^ins. No one would buy them alone. 
Their value could only be ascertained in con- 
nexion with the mains. 

The caM was argued March 31, and judg- 
ment was now given. 

The Chuf JuBnoi.^The company appealed 
to a court of petty sessions against the valua- 
tion made for purposes of rating of their gas- 
works, buildings, and so much of their mains, 
&c, as were within the municipal limits of 
Fitsroy. From the decision of the justices on 
this appeal the present special case was stated 
by them for our consideration. It appeared 
that the original valuation was arrived at by 
estimating that as all the gross receipts were to 
the rateable value of all the works, so the re- 
ceipts in Fitzroy should be to the rateable 
value in Fitsroy. The appellants contended 
that the proper mode of arriving at the net 
annual value was to ascertain the proportion 
between the poaa receipts for aU property 
wheresoever situated, and the rateable value 
of all property wheresoever situated, and 
then fixing the rateable value within any 



164 



8S 



AUSTRALIAN JURIST 



pwtleiiUtf dMrlot bf ettabUsbing «h0 same 
poportion between the reoeipti in and 
from inch district and tbe rateable 

J?*!5 ^«*? ^ piopertF Mid works 
therein. Both modes— that adopted, and 
that which the appellants contend should 
haTc been adopted -are not very dlssimUar. 
rior are the precise groands of appeal very 

•^?SS***' J"? i??*{<2?» howeTcr. suggested 
S.yW mode, br dividins the rateable value 
oetween two hypothetical occupiers— one en- 
med in manufacturing, and the other in dis- 
tributing the company's gas. Tbe mode 
■nacsted is certainly ingenious, but the 
lustioes did not rely on it, for on discover- 
ing from the evidence, on cross-exami- 
nation of one of the appellants' witnesses, 
uat the f «ir capital value of the fee simple of 
the works in Fitsroy was £50.000, and that 
the rateable value as estimated by the muni- 
cipal valuer was less than £5 per cent on that 
snm, they at once dismissed the appeal, hold- 
ing the case to be concluded by the 191st sect 
of the Act 27 Vict. Na 194. That secUon 
enacts that a valuation of all rateable pro- 
perty shall be made, and declares that the 
property rateable shall be computed at its net 
annual value— that is, at the rent at which the 
Mme might reasonably be expected to let 
from vear to year. ThenfoUows a proviso, 
?•?.»" rateable property not improved by 
tuildmg, cultivation, or enclosure, shall be 
computed as of the net annual value of £6 
per cent upon the fair capital value of the 
fne simple thereof ; and abo a further pro- 
viso, that all other rateable property shall be 
•computed as of a net annual value of less than 
X5 per cent upon the fair capital value of the 
lee sim|>lethereof. The appellanta contend that 
thissecttonis appUcableonly to works the whole 
of which are in one municipality, and not to 
works, as in the present case, part of which 
are in one and the remainder in several other 
municipal districts ; that if the net annual 
value is to be estimated by the probable rent 
as to part of the works, it should be as to the 
whole, and so of £5 per cent on the fair capital 
value ; but that it would be unjust that one 
mode of valuation should be adopted as re- 
gards one portion, and another as regards 
all the other portions of the same works ; 
the section ought not to be applied to such 
cases, and the Legislature could not have in- 
tended it to be so applied. If the meaning of 
the words used is doubtful, or the hardship 
likely to arise so obvious as fairiy to admit of 
the supposition that the Legislature did not 
intend that which the words apparently con- 
veyed, the construction might perhaps be 
thereby afifected ; but if the words are unequi- 
vocal, the ordinary rules of interpretation 
must be adhered to, although in so doing 
cases of individual hardship may result 
The first part of tbe section provides that all 
rateable property should be valued, a fair 
rent from year to year being the measure. 
The words in the proviso are distinct that all 
other rateable property— that is, all other 
than the improved, for all rateable property 
had been previously provided for— should 
be valued at not less than £5 per cent 
on the capital value; in other words, 
if more than £5 per cent on the capital 
value can be obtained as rent it is to be 
the measure ; if less, £6 per cent on the 
capital value is to form the minimum 
measure. The first part of the proviso is 
apparently intended as prohibitive of leav- 
ing lands unimproved ; the latter may, in 
practice, act as a prohibition against improve- 



ment and it is possible the hardship pointed 
out by the appellants may, in some cases, 
arise. But we cannot* even assuming the 
supposed hardship, put aside the plain words 
of the section. We were invited to express 
our opinion as to the K>rinciple by which, 
irrespective of this proviso, works situated 
as these are should be valued ; but wtf think, 
apart from the objection to extra-judicial 
opinions, that each case will be attended 
with so many peculiar circumstances, it will 
be more jadicious to allow the peculiarities of 
each as it arises to be dealt with in the first 
instance by the proper tribunals. The autho- 
rities cited appear, so far as we can discover, 
to contain au the principles recognised in the 
courts at home, though circumstances may be 
present in a new community which do not 
arise in one more established. We think the 
justices' construction of the section is correct 
We therefore dismiss the appeal, and with 
costs. 

Appeal dismissed with costs. 

Attorneys :— For appellants, McKeanand 
Wilson ; for respondents, Crispy Lewis and 
Wilks* 

SATimoAT, Jim al 

Mnun V.SABBU. 

/lemtcrrsr— Jfof^v had and Rec^ikfed amd 
Monei( Ltni^lUegal Woifer—Foot-raot^ 

No, 265, S€€t. 6L ^^ 

Demurrer to plea. 

Mr. BiUina and Mr. Higinbotham for plain- 
tiff, James John Biiller, in support of the de- 
murrer ; Mr. Fellows for the defendant, John 
Harris, in support of the plea. 

The declaration was for money payable by 
defendant to the plaintiff, for money received 
by defendant to the use of the plaintiff, and 
for money lent bv plaintiff to defendant and 
for money paid by plaintiff for defendant at 
his request money due on an account 
stated, and for interest Pleas— first never 
indebted ; second, that at the times of re- 
ceiving, lending, and paying the said several 
moneys respectively, certain games callrd 
foot-racps were about to be played by one 
Frank Hewitt and one John Gregory Harris, 
and the said money alleged to have been re- 
ceived by the said defendant for the use of 
the plaintiff was paid bv plaintiff to defen- 
dant for the purpose of being deposited by 
defendant *n the hands of one William John 
Hammersley. to abide the events of said 
games, and the money alleged to have 
been lent by plaintiff was so lent for 
the puri)08e of being deposited by the de- 
fendant in tbe hands of the said William 
John Hammersley to abide the events of the 
said sames, and the said money alleged to 
have been paid by the plaintiff was at the re- 
quest of the defendant deposited in the hands 
of the said William John Hammersley to 
abide the events of the said games, no part of 
the said moneys respectively being^ a contri- 
bution for or towards any plate, prize, or sum 
of money to be awarded to the winner of the 
said games, or any of them, contrary to tbe 
statute in that case made and provided ; and 
the defendant further says that the said 
interest was and is interest upon the moneys 
hereinbefore mentioned, and not upon any 
other oaoneys whatsoever ; and the said ac- 
count in the declaration mentioned to have 
been stated between the plaintiff and the 
defendant was so stated of and concerning 
the same moneys, and not of or concerning 



165 



REPORTS.— You I. 



any oth«r money, mafct«r, or thing whatso- 
eTer. 

The replication joined inae on both pleas : 
and, for a further replication to so mach of 
the said second plea as alleges that the said 
money alleged to have been received by the 
defenoant for the nse of the plaintiff was paid 
by the plaintiff to the defendant for the 
parpose of bein^ deposited by tho defendant 
in the hands of one William John Ham- 
mersley, to abide the events of the said gaint«, 
the plaintiff says that, after the said money 
had been so paid by the plaintiff to the 
defendant, and after the same had been 
deposited by the defendant in the hands 
of the said William John Hammenley 
for the said alleged purpose, the said gam«^s 
took place^ and neither the said Frank Hewitt 
nor the said John Gregory Harris was declared 
the winner in the said games, and the said 
games had no event or result ; and thereupon 
the said William John Hammersley, who 
before and at the time of the playing of the 
said game^ and of the payment next herein- 
after mentioned, was the stakeholder in the 
said games, with the consent and authority 
of one George Watson, the referee duly ap- 
pointed to superintend and determine the 
evunt of the said games, paid the said 
money to the defendant, who then re- 
ceived the same for the use of the plaintiff ; 
and the plaintiff did not then, or at any time, 
nor does he in this suit claim the said money 
from the defendant on the ground that he, 
the plaintiff, was or is the winner of a wager. 
The plaintiff also demurred to the second 
plea, for that it does not appear on the said plea 
thar- any wager was made on the event of the 
said games, or that the plaintiff claims the 
money as the winner of any wager, or that 
the plaintiff did not^ if there was a wager, 
repudiate the wager and claim his money 
before the event of the wager. 

Rejoinder— That WiUiam John Ham- 
mersley did not pay the said money to de- 
fendant, nor did ne receive the same from 
him as alleged ; and, as to the demurrer, that 
the plea was good. 

Mr. HioiNBOTHAM Said the (question turned 
on the construction of section 51 of the 
Police Offences Statute, 28 Vict.. No. 265, 
which enacted that **all contracts or agree- 
ment^ whether by parol or in writing, by 
way of wagering or gaming, shall be null and 
void, cad no aoit shill be tnought or main- 
tainad in any court of law or equity 
for recovering any sum of money or 
▼aluable thing alleged to be won npon 
any wager, or which shall have been de- 
povited in the hands of any person to abide 
the event oa which any wager shall have been 
made. Provided always that this provision 
shall not be deemed to apply to any subscrip- 
tion or contribution, or agreement to sub- 
scribe or contribute for or towards any plate 
prise, or sum of money to be awarded to the 
winner of any lawful game, sporty pastime, or 
exercise.'* The plea was not in the usual 
form. It was necessary for the defendant to 
show that the plaiuttif could not possibly re- 
cover the money. It is not averred thai 
the plaintiff did not repudiate payment, nor 
is averred that this money was given for a 
wager. A foot-race was a lawful game, and 
there was nothing to prevent lawful games. 
There is a distinction between contracts un- 
lawful and contracts void ; and money depo- 
sited to abide a legal event is not saming. 

Mr. Fbllows.— I contend that all the words 
from **null and void" down to the proviso 
ought to be omitted. 1 rely on the first 



words of the section. 

Mr. HioiNBOTHAic.— No plea can be found 
based on the first words of the section. This 
money has been deposited to abide the event 
of a lawful game ; and there is no decision 
that that is gaming ; and gaming has always 
been held to be equivalent to wagering. And 
even supposing this contract was one by way 
of wagering or gaming, it does not appear that 
the pl^ntiff did not change his mind before 
the same took place, and was therefore en- 
titled to a return of his money. It had been 
held in one case that money lent expressly to 

Ky a debt at cards could not be recovered, 
it there was no decision that if the money 
was demanded before it had been paid over 
it could not be recovered — Orizewooa v. Blane, 
11 C. B.. 537 ; Martin «. Heumon, 10 Exch. 
737; Savage v. Madder, 36 L. J.. Exch. 
178 : Bourke v. Short, 5 El and Bl.. 904. 

flr. Fjbllows.— All the canes citeS^ are 
where the declaration was for money had 
and received, not for money lent and 
money paid. The difference between the two 
cases is this, that where the declaration is for 
money bad and received, the plaintiff seeks 
to recover the money on the ground that he 
has a locus penUentia; but when it is for 
money lent it U irrecoverable, the loan is for 
a gaining purpose, and once paid away by the 
plaintiff he has no more control over it — 
ramey v. Hickman, 5 0. B., 271. If money 
is deposited by one person with another to be 
handed to a third on the decision of the toes 
of a shilling, it was clearly gaming or wager- 
ing ; it was a d»*posit to abide an event As 
to the non-averment of repudiation, if it took 
place at a time when the plaintiff could 
change his intention, there would be no gam- 
ing or wagering, a simple traverse of the plea 
would be sufficient, and it would be unneces- 
sary to d^mur—GaUy v. Field, 9 Q. B. 436 ; or 
where the event did not come off, he 
might new as.«ign by stating that fact — 
BaUv V. Marriott, 5 C. B., 818; M'lltoaine 
V. Mtrcer, 9 Irish L. K.. N. S., 13. 

Mr. HiGiNBOTUAM.^If the game is illegal, 
that the plaintiff is not called on to replj 
was shown by Martin v. Hewson, If it is 
legal, the plea is no defence to the action — 
OraJiam v. Thompson, I. R., 20. L., 64. 

The case was argued June 23. 

The Ohibf Jubtici.— Declaration for money 
had and received, lent, paid on an account 
stated, and interest Plea— that the moneys 
received, paid, lent &c, were for the purpose 
of deposit by the defendant in the hands of 
W. J. Hammersley, by way of wittering or 
gaming to abide the event of a foot race. 
The plea contains an averment that none of 
these moneys were contributions for or 
towards any plate, prize, or sum to be 
awarded to the winner of said game. If this 
plea is closely examined, it seems to be con- 
sistent with the averments in it, that the 
plaintiff gave the money to the defendant to 
be deposited in Hammersley's hands simply 
as a prize to be run for, and nothing more. 
It certainly is not a wager on the event ; as 
for all that appears, the money may have 
been given by some benevolent per&on 
who wished to encourage foot-racing as 
an athletic sport the amount to be r^-id 
to the winner of such a race. A ** con- 
tribution" necessarily implies something 
more than one person giving. It appears 
more than doubtful if this payment \%ao by 
way of gaming or wagering. It is apparently 
not a wager, and it is more than- doubtful if 
it i» gaming. But o^en supposing it is 
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gamiag in the aoosptatioii of tha words of Uie 
•el^ Um cmo of Ma/rim v. Mew9(m isdeddTe 
•iciinit tbo defaidAnt That waa an acttom 
▼117 dmilar to tUis to wUeh the defendant 
pleaded thai the monej had heen depodted 
Of plaintiff in defendant*! hands ai stake- 
holder to abide the event of a certain illegal 
game^ on which event the money had been 
wageied bf the plaintiff. Replication, that 
before the resalt of the wager was ascertained 
the plaintiff repadiated the wager, and re- 
qoired the defendant to repay the monej to 
him. Held on demarxer that the replicaaon 
was good, and that the plea was bad for not 
alleging that the wager nad been determined. 
Snch a plea onsbt to be good in every par- 
ticalar—- m onuUbua ; the matter is not more 
within the knowledge of the plaintiff than of 
the defendant The defendant attacks the 
declaration on the groond that Uie contract 
is Olegal and void. We cannot assume that 
the declaration is not good ; it ii for the de- 
fendant to show where it fails ; and he must 
negative in his plea every hypothesis which, 
oonsistentiy with the pleadings, would tend to 
show that the contract was valid. It is said 
there is a distinction between money had 
and received and money lent. Bot that is 
not sa The authorities on the point are 
referred to in Ballen and Leake, in the notes 
to "Pleas to Contracts— Oaming." The dis- 
tinction is not as regards the purpose for 
which the monev is given, bat as regards the 
legality or illegality of the game. If the game 
is illegal the money cannot be withdrawn— it 
is illegal and void ab initio ; if it is legal the 
penon has a locns pemteniia to withdraw the 
money ; and before the event he can do so, 
and can then recover it back. We Uiink tiie 
plaintiff entitled to jndgment on all counts. 
Judgment for plaintiff. 

Attorneys :— For plaintiff, Fleetwood; for 
defendant, Edwards. 

LAGOoiAiris (appellant) v. obuikshahk (bs- 

spondknt). 

PubUeafCs Licence— Part of LieeMed 
Premiiea, 

Appeal from Petty Sessions, Sandridge. 

Mr. Fellows for the appellant, Mr. O. P. 
Smith for respondent. 

The case stated was as follows :— 

*'The information alleged that the defend- 
ant did, on the 12th May. 1870, at Sand- 
ridge. unlawfully permit certain liquor, to wit 
one shilling's worth of rum, to be sold by one 
Richard 8alt« in a certain detached wooden 
building adjoining his licensed house, called 
the Chusan Hotel, occupied by him, and situ- 
ated in Bay street, at Sandridge aforesaid, 
without having first obtained, in manner and 
form as is directed by the Wines, Beer, and 
Spirits Sales Statute 1864. a licence autho- 
risins the sale of such liquor in the said 
wooden building, against the form of the 
statute in such case made and provided. The 
defendant pleaded * Not guilty ; * and after 
hearing the parties and the evidence adduced 
by them, we did, on the 19th May. 1870, 
convict the defendant of the said offence, 
and adjudged him to pay the sum of £5, 
and to pay the sum of £3 3s. as costs. 
It was proved upon the hearing that a publi- 
can's licence, in the form prescribed by the 
act 27 Vict, No. 237, sec. 4, was granted and 
issued to the defendant upon the 2nd March. 
1865, licensing hirn^ to sell fermented and 
spirituous liquors in the house ' Chusan 
Hotel, and in the appurtenances thereunto 
belonging,' at which time the land upon 



which the said wooden building was erected, 
and in which the alleged offence wss com- 
mitted, had not been demised to defendant, 
nor was the said building erected. The defend- 
ant was tenant to one William John Turner 
Clarke, under one demise dated the 13th 
February. 1868, and at one entire rent of the 
said hotel, and of a yard and stabling at- 
tached, the whole forming one rectangular 
block or parcel of land, which included the 
land upon which the said wooden building 
wa^ erected. The land upon which the 
said wooden building was erected was not, 
on the said 2nd March, 1865. nor until the 
time mentioned in said paragraph Na 5, de- 
mised to defendant The defendant's licence 
for the said house and appurtenances was. 
from time to time, duly renewed, and the last 
of snch renewed licences was granted and 
issued to him on the 31st December, 1869. 
In the month of September in that year, the 
defendant erected the said wooden building 
in the said yard, and such wooden buildina 
abutted upon Bay-street, in Sandridge, and 
together with the said hotel and a satewi^ 
between them leading into the said yard, 
formed the bonndanr oi the whole of one side 
of the one rectangular block or parcel of 
land. The defendant erected and used the 
said wooden building as a bar for the said 
hotel, and sold fermented and spirituous 
liquors therein from the time of its completion 
up to the time of the date of the said alleged 
offence. The offence of which the defendant 
was convicted consisted in selling fermented 
and spirituous liquors in the said bar. It was 
objected on behalf of the said defendant that 
the said last-mentioned licence authorised 
the said sale in the said wooden buildine as 
and being a sale ' in the said Chusan Hotel 
and in the appurtenances thereunto belong- 
ing.' We determined that the matter here- 
inbefore stated afforded no ground of answer 
or defence to the said information." 

Mr. O. P. Smith.— There is no question of 
law in this case. The question is one of fact 
for the magistrates. If the appellant is 
aggrieved, he should have appealed to the 
General Sessions. This wooden building is 
not one of the appurtenances for which the 
licence was granted, and the appellant had 
no right to sell liquor in it 

Mr. FsLLOwa.— A publican may sell liquor 
in one of the yards or stables attached to his 
licensed house, and why not in a wooden 
building of the kind mentioned in the case ? 
It forms part of the premises. The licence 
does not mention all the rooms in the hotel, 
and a man may have a bar in every room if he 
pleases. 

The Chut Justiob.— Apparentiy the jus- 
tices have decided that as the bulldiog was 
put up since the certificate was sranted in 
1865, it could, not, therefore, be included in a 
i^ubsequent licence. On that ground, we 
think their decision erroneous, and we shall, 
therefore, allow the appeal, and remit the 
case to the justices with the opinion that 
if the building used as a bar was bondjide 
part of the premises when the last renewed 
licence was granted, the appellant could 
not be convicted. 

Appeal allowed with costs. 

Attorneys :— For appellant^ W. K. Windsor ; 
for respondent Bowen. 
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ribvesv. hiohett. 

MinirufOompanies Limited Liabilily Act, No. 
*2m — Surrender of Sharen^Tranafer, 
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Appeal from petty MsrioDS. Ballarai. 

Mr. Billinff for appellant ; Mr. Fellows and 
Dr. Dobson Tor respondent 

The defendant, Mr. W. Highett^ wasrani- 
nioned by the official a«ent of the Lady Don 
Oold-min^ng Company for £18 ISs.. contribu- 
tions on 15 shares held by him in the com- 
ekny. The com|>any was registered under the 
ining Ck>mpanies Limited Liability Act, 
1864. On 12th October, 1869. an order was 
made to wind it up. Defendant was rsgis* 
tered in the company's books as the holder of 
15 shares till 6th May, 1868, on which day aU 
his shares were surrendered by him to the 
oompanv, at which time £1 Ss. per share was 
not, and is still not. paid-npi On said 6th 
May, 1868. all the directors and a great num- 
ber of the shareholders transferred the shares 
in their names to the names of other persons, 
and the snip was cancelled. In October, 
1867, the wh»)A of the claim, plant, and ma- 
chinery had !iHen sold off by the sheriff 
nnder a wrir. ol JL fa , at the suit of the 
Bank of Victoria ; and then there re- 
mained £2,000 due to other creditors. On 
the 19th day of November. 1867, a spedal 
meeting of tne shareholders in the said com- 
pany was held, at which the chairman re- 
ported that, in consequence of the company's 
claim and plant being in the hands of toe 
official agent, through the conduct of Mr. 
Freeman, late legal manager at the time of 
the meeting which was held on the 29th Oc- 
tober, 1867, all the business then done was 
not considered strictly legal; consequently 
the present meeting was called to consider the 
position and further operations of the com- 
pany, the advisability of forming a new com- 
pany, and appoint directors and legal manager, 
as the company was then out of the Court of 
Mines. At the same meeting the following 
resolutions were carried, via.:— '* That the 
foregoing report then read be adopted. 
That the plan of re-organisation submitted 
in the prospectus of the new company is the 
best thatk under the circumstances, could be 
adopted ; and this meeting pledges itself to 
render the board every assistance in its power 
to Hoat the new company. That share- 
holders in the old company taking up shares 
in the new company, shall have their shares 
in the old oompanv transferred, as the funds 
•0 subscribed go cnieily to pay the liaUlitiM 

of the old company, ae set forth in the atata* 
ment of tiM dineton." A new oompaay, 
called the New Lady Don Gold-mlniiis 
Company (Registered), was in oonseqnenoa 
formed to work the mine formerly belong* 
ing to the old company, and such new 
oompMiy was duly incorporated on the 30tli 
day of December, 1867, and continued to 
work the mine till the month of March, IMl 
and the shares held by those shareholders fai 
the old company who took up shares in the 
new company were transferreo, in pursuanoa 
of the said resolution. The defendant waa 
one of those parties who took shares in tba 
new oompanv. The old company never had 
anything to do with the mine, and never car- 
ried on operations after the sale by the sheriff 
in October, 1867. After the said sale by the 
sheriff the shares in the old company, and in 
respect of which the defendant is now sued, 
were valueless, and, in fact, worse than 
valueless, as there was a large liability doe 
thereon. In the month of February, 1868, a 
meeting of directors of the old company waa 
held, at which the foUoidng resolution wm 
passed:— "The manager, having reported 
that he had sent round drcnlars to defaoltii^ 



shareholders, representing £200 arrean of 
calls, and that less than £10 had been re- 
ceived as the result, resoWed— * That tho 
manager inform the shareholders that nnlesa 
the aula be paid the directors will be under 
the necessi^ of handing over the estate io 
the official agen^ who will at once call ud 
the available capital' " It was also proved 
that the plaintiff, before bringing the present 
proceedings, had not called in all the money 
remaining unpaid on the shares in the old 
company held by shareholders in tbat com* 
pany who had not taken up shares in the new 
oompany. An order to wind up the new com- 
pany was made March, 1869, and the oompany 
was duly wound up thereunder. That dur- 
ing the progress of the winding-up of 
the new company, William Welsh, npon 
whose petition the old company was or. 
dered to be wound up, who had been attor- 
ney for the old company, and who alleged 
that he had a daim against the company for 
professional services, but which claim tiia 
directors disputed, was repeatedly requested 
by the directors to furnish such alleged claim, 
but he declined to do so, and on the 23ra 
March, 1869, the said new company was duly 
finally wound up according to law. imme- 
diately^ after the said company was wound up, 
the said William Welsh sued the old com- 
pany, and without the knowledge of the direo 
Ion of the new company. Judgment went 
by default The present proceedings were 
instituted by the instigation of Mr. Welsh, in 
order to get such judgment satisfied. The 
old company ceased to have any office about 
the month of March, 1867, and the new com- 
nany about the month of March, 1869. The 
defendant had paid all calls which had been 
made prior to the date of the transfer of his 
shares as aforesaid. For the defendant* it was 
contended that he had ceased to be a share- 
holder, and was not liable to pay the amount 
sued for or any part thereof ; that by declin- 
ing to send iu his account when so requested 
to do so as aforesaid, the said William Welsh 
waived and abandoned the same, and could 
not afterwards sue the company or either of 
them ; that the said judgment was obtained 
by the fraud of the said Mr. Welsh, and in 
collusion with the late manager of the com- 
pany, who was the only other person alleging 
himself to be a creditor of the company. The 
justices dismissed the case. The clause to 
the deed relating to transfer and surrender 
was in the usual torm. 

Mr. FELLOiivs.— The defendant has sur- 
rendered his shares, and he is not liable for 
any other contributions. The act abolishing 
imprisonment for debt clearly contemplates 
that shareholders may relinquish their shares. 
The case clearly means that defendant waa 
not registered as a shareholder after May, 1868. 

Mr. BiLUNO. — A shareholder who sur- 
renders his shares may be relieved from im- 
prisonment, but not from his liability to 
contribute. All the shareholders may sur- 
render their shares, and thus deprive the 
creditors of any means of obtaining payment 
of their debts. Ex parte RichinondB, 4 K. ft 
J. 305 ; tx parte Jstanhope, L. K., 1 Ch., 
app. 161 ; M%uigrave*s case, L. K., 6 Eq. 193. 

Mr. Fellows.— The question of the boma 
fides of the transfer dia not arise before the 
magistrates. 

Tne Court held that the surrender did not 
release the defendant from his liability, and 
allowed the appeal, with costs. 

Attorneys ^-For appellant* Welsh ; for 
lespondenti Clayton. 
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CHIEF COURT OF MINES. 

Wednmday, Mat 25. 
(Before Mr. Justice Molesworth, Chief Judge.) 

M A R S H AL L Y. THB 0RB8WI0K GRAND TRUNK 
MnmO OOMPANT. 

. ForftUure ofShares^Laches of Shareholder. 

This WM a spedel case bj way of appeal 
from a decree prononnoed by Thomai Spencer 
Cope, Esq.. depatf judge of the Coorl of 
Mines for the mining dintrict of Ballarat^ at 
Cretwick, on December 21. 1860, in a toit in 
which the appellant was plaintiff and the re- 
spondent defendant 

Mr. Bonny appeared ?or the appellant, and 
Mr. J. W. Stephen, Mr. Trench, and Mr. 
Fellows for the respondents. 

The special case stated that John Marshall, 
the appellant, prayed to be declared entitled 
to 10 shares m the Creswick Grand Trank 
Gold-mining Company, registered, and that an 
acconnt might be taken of the amount oiring 
to him for dividends which may have accmed 
doe, and of money which he owed to the 
company. The amount sought to be re- 
covered— so far as the demand was pecuniary 
— was £200. The suit came on for hearing on 
December 21. 1869. idien it was atatfidJhat it 
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WM brongEt to reooTer dfvidendt doe on 10 
•hmies held bj tbe plaintiff in the eom|MUiy, 
and which the company refused to paf, 
alleging as a reason that the shares had been 
forfeited for non-payment of calls. The 
plaintiff denied the legality of the alleged for- 
leitare, or that any calls were due on the 
shares, as, although he had not paid the last 
two calls, yet tbe company had money in 
their hands of his more than sufficient 
to pay them, and he was ready to allow 
the company to deduct the calls from 
the dividends which were due to him. 
The plaintiff stated in evidence that up to 
October 11, 1867. when the 17th call was 
made, he had paid all calls which were dae. 
The 17th call he paid on 25th January, 1868, 
into the Company's Bank, and obtained a re- 
ceipt The reason he did not pay it before 
was partly because he had sent iu his account 
to the company for services rendered, and 

Krtly because it would not be called up, and 
cause the manager never sent for it Two 
dividends had been since declared, one in 
May, 1869, of £2 per share, and the second of 
£7 per share, on November 18, 1869. and two 
calls had also been made since October 11. 
1867, which be had not paid or been applied 
to for. He wai not aware of the amount of 
those calls. On October 14. 1887, £5 6s. waa 
due to him for services rendered, and after* 
wards dividends of £20 and £70 accrued due. 

He had had seTeral conversations with tho 
company's manager about the 17th call, anH in 
May, 1869, wrote to him stating that until 
the day before he had never heard of his 
shares being forfeited. 

For the defence no evidence wan called, but 
it was contended that the plaintiff had been 
guilty of iaches and abandonment, and that 
his snares had been forfeited for non-payment 
of calls. It was further annied that the plain- 
tifiTs laehe$ had disentitled him to relief ; that 
his suit being for spedflc performance instead 
of for damages at law, the suit should be dis- 
missed ; and that the plaintiff was seeking 
to recover shares while he was in possession 
of scrip not proved to have been forfeited ; 
that he had not proved that dividends had 
been declared, and that he had not tendered 
his calls. The learned judse thought thai 
there was no evidence of forfeiture, and thai 
the relief sought as to payment ot the divi* 
dends was the subject of an action at law, 
and offered the plaintiff, on payment of costs 
of the day, to allow the further hearing to bo 

Ketponed. to enable the plaintiff to ^vo 
rther evidence of forfeiture ; but this being 
refused, he dismissed the suit with £40 costs 
to the defendant 

Mr. BuwNT, on behalf of the appellant 
eontended that no legal forfeiture of the 

sbaiesliad taken place, and thai the dafand* 
aam. by accepting paarment of Iho call, mad* 
fai October, 1887, and giving a iwseipl f or it. 
iiad condoned any neglect on the part of tho 
plainuff in not paying it sooner. It was nol 
Moessuy that the appellant should seek hia 
nahts in a court of law, for the Court of 
Minea had full power as a court of law and 
equity to hear and determine andi a case aa 
tho present 

For the raspondenU it was submitted thai 
initead of asking the Court to state in effect 
^hat there was no forfeiture, the appellant 
should seek to cet tbe forfeiture set aside on 
oertain specified grounds. It was not neces- 
sary for the respondents to prove a rigid for- 



feitartk aftar ine appellanfliad aUosfed hia 
fighia to lie by for ao long a time. Tba 
action should have been brought in a 
court of law, as the Jurisdiction of the 
Court of Mines was not concerned with 
thai of the Supreme and County <;ottrtB. 
The case could not be looked upou as such 
a partnership case as was contemplated by the 
Mining Statute. The positions of a sbare- 
holder in a company ana a shareholder in a 
claim were distinguishable. The shareholder 
in a joint vtock company, registered, had no 
legal or equitable iuUsrest in the land of ibe 
corporation, but was entitled to participate in 
tbe profits. A partnership in which a sbare- 
holoer had no interest in the claim, but only 
in the partnership, was not such a case as the 
Court of Mines had jurisdiction to deal with. 

The principal cases relied on were i^ffari 
f, Clarke, 6 House of Lords, 633; BtnneU v. 
Blam, 15 Common Bench, N.S., 518; and 
Bmlmer v. NorrU, 9 Common Bench, N.S., 
19. 

Mr. BuNNT replied, citing the ca»e of Fo9» 
9. HarhotOt. 2 Hare, 461 : Stnu v Klein, The 
Argus, March 21, 1861 ; Nolan v. the AnabeUa 
Oompany, Notes of Cases. 19. 

His HoirouB intimated that at present he 
thought the case turned upon the point 
whether or not the shares were forfeited ac- 
cording to the terms of the deed, of which 
there was no distinct or proper evidence bo> 
fore the Court He collected from the plain- 
tiff's own evidence that there was some at- 
tempt at forfeiture, or some form gone 
through— which might have been ripht or 
might have been wrong — with that intent. 
His present impression was, that there waa 
not evidence to show whether the forfeiture 
was or was not rightly declared according to 
the terms of the deed. If the forfeiture were 
wrong, there were not such laches on behalf 
of the plaintiff as would be sufficient to divest 
him of his rights. He would therefore receive 
further evidence upon the point but would 
not exclude further evidence on other |>oints, 
if it were shown to be properly admissible 
under the pleadings in the case. If both 
parties could agree as to the fact of the for- 
feiture—which was the cardinal point of the 
case — he might then dispose of the case with- 
out further expense or delay. 

The appeal was adjourned till June 13. 
when evidence was taken on the question of 
the forfeiture. The substance of the evidence 
is given in the judgment of the Court, 
delivered July 4. 

His HoMOUB— This case comes before me 
on appeal from the learned judge of the 
District Court of Mines, Creswick. It is a 
suit by Mr. Marshall claiming to be the 

holder of certain shares in the Creawkk 
Grand Trunk Gold-mining Company, le^a- 
teted, to be declared entitled to tnoee shares 
and to be paid dividends which have been 
declared. The plaint suggested that the com- 
pany relied upon the forfeiture of those 
shares ; but the plaintiff insisted that the 
forfeiture was not reRular. and inoperative 
even if- regular. The last objection is 
answered b^ the act 354. The learned judge 
decided against the plaintiff, and dismissed 
Uie plaint with costs, without entering into the 

Suestion of forfeiture as to be proved by the 
efendant company. I heard the case on the 
S5th of May, and, differing with the luamad 
Imdge. thought that I should receive evideaoA 
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BiyMlf M to the forfeitnrop which I hmy 
dooa. B/ the oompMij'a deed of pertoenhiiK 
SUreb, aS« 1866, cImm 8. (be ordinaT7 meet- 
Ingt of the compMij were to be foar (iinet in 
the yeer ; 9. Extraordinary or special nieet- 
11101 might be convened in certain waji bj 
notice stating the time and place of meeting, 
and the particalar bosinem to he transacted 
thereat^ and that no matter or nubj^ct Mboald 
be introdaced, ditciimed. or determined upon 
onlen it should have been specially men- 
tloned in the notice convening the meeting ; 
22aatborised the directors to bring actionH 
or imits, amongst other things, on .acconnft of 
the proper^ of the company; 28 autbo- 
flsed the directors to make calls. By 
dawe 29, if calls were nnpaid after notice 
the directors might declare the shares 
forfeited, subject to each forfeiture being 
oonfirmed by the next meeting of the com- 
pany. All toe property of this oomiiaiiy was 
aold, and the purchasers got into possescion. 
Some memberv of the company continued to 
act in a corporate characttf*r,and, being disnatis' 
tied with the sale, took legal pmcredings in 
its name to set tbe sale aside, and to recover 
the property, and after long and difficult liti- 
gation succeeded, as I recollect, in obraiuing 
an advantageous compromise. Tbe present 
plaintiff acquired shares during the litigation, 
and, a» well as the other shareholders, paid 
calls which were made to defray its expenses. 
The first objection raised to the forfeiture is 
that the directors were warranted in making 
calls f^r mining, not for litigation : this. I 
think, is answered by th») 22nd clause. On the 
2lMt June, 1867. plaintiff went from Cres- 
wick to Ballarat for the company, and 
was paid 134. for it by a director, which he 
thought insufficient, and claimed 7s. more. 
On the 24th he came to Melbourne as a wit- 
ness for the company, and was paid by its 
solicitor £4, which he thought insufficient by 
£2, but fieeras not to have sought more from 
the solicitor. He alleges, rather indistinctly, 
that on September 17 he directed Mr. 
Morrison, the manager, to apply these sums, 
and also a balance of £2 lOs., which Morrison 
had of his on another account, in payment of 
calls. On the 28th September the board dis- 
allowed his claim for tbe 78. ; but that seems 
not to have been communicated to him. On 
the 1st October he paid the manager £4 on 
account of tbe 15th call, 10s., to him £5, 
the question about tbe disputed pound 
being in some degree kept open. He says 
the manai^er said he would take it upon him- 
self to allow it. There was a sixteenth and 
then a seventeenth call, each 10^.. the latter 
October 11, payable October 21. October 12 
the manager sent him a notice of call 17, 
claiming its amount £6. arrears £5. This, the 
manager ^ays, was a mistake; it shonld have 
been £5 17s. call, arrears £6 ; £1 on 15th. £5 
on 16th. Tbe plaintiff says ha wrote to the 
manager October 14. sending a bill against 
the company for £2 Vin., and adding to the 
manager himself, ** Please to return mo the 
£2 10^. that you have received of me for tbe 
Australasia shares, because I cannot at present 
pay the calls, and I send you this bill in accord- 
ance with your request to roe when I was wirh 
you in Ballarat and Mr. Roberts was with 
me 'at tbe time." The manager denies having 
ever received this letter; if he did, it was no 
application of the sums mentioned in it to 
calls in this company, quite the contrary, 
and a revocation of such intended applica- 
tion if it had been directed. As to the £2 
13s., I have no evidence that it was a good 



daim against the company, and £1 of it at 
all events would be wanted to supply th*« 
anear on the 15th calL On tbe 23rd October 
plaintiff paid tbe manager £5 on account. 
which shonld go in part payment of the 16th 
calL He hat since sought to apply it to the 
17th. In letters to the company, after dis- 
imting with them. May 21, 1868. he admitted 
owin^ the 17th call ; and, January 25. 1869, 
knomng that the manager would not receive 
it, ha paid £5 into bank as for it, thus admit- 
tfUg it was not paid. I do not think a pay- 
ment to the bMiK at that time could have 
any effect npon a previously declared for- 
feitare. The directors used to advertise 
•hares as sabject to forfeiture at the expira- 
tion of the tame limited, nse their discretion 
as to which they shonld forfeit, and declare 
them so ; sometimes defer the declaration, 
and dedan together forfeitures for several 
caUt, not repeating the advertisement— in 
which I think they were warranted. So 
that a penon aware of the practice 
•boold know that once hit name was ad- 
▼ertiied, while the call remained unpaid, 
he waa expoeed to baThig his shares for- 
feited ; bat thii ooone wag likely to cause 
mistake. In November, 1867, the plaintUfs 
shares were duly advertised for intended for- 
feiture. At a npedal general meeting, No- 
vember 21, the forfeitnre of various shaies, 
not including the plain tifTs, waa confirmed. 
There was another advertisement of intended 
forfeiture in March, 1868, not including the 
plaintiff's shares. On the 20th March tbe 
directors declared his sharea forfeited, and 
that declaration was oonfirmed at a special 
general meeting same day, and his shares were 
duly offered for saie by auction and bought in 
for the company. As to the efficacy of this 
forfeiture, and the habitual practice of 
the company on the subject^ a point 
presents itself upon which I have felt 
coiiNiderable doubt. The advertisements 
published during March described tbe busi- 
ness for the special meeting to comprise 
forfeiture of certain shares. 1 do not think 
that the notice of business need be precise 
as to lm>'iness to be done. If the special 
meeting is to be deliberative, it must be in 
some degree doubtful what it will do. In 
Oraham v. Van Diemen's Land Company. 
1 Hur. & Nor. 541, 26 L. J., Exch. 73, a notice 
such as this was held good without dispute. 
The especial difficulty of this case is that tbe 
direetors bad not decided upon the for- 
feitures when the advertisement was 
published, nor until an hour before tbe special 
general meeting. The forfeiture of certain 
shares in t be advertisement meant shares then 
quite uncertain, resting upon a subsequent dis- 
cretion of the directors. But even if the direc- 
tors bad declared the forfeiture before the ad- 
vertisement, tbe confirmation of forfeiture 
at the general meeting must be uncertain, if 
it was to be deliberative, and intermt-diste 
payment might exempt some shares from tbe 
liability. On tbe whole, I think the forfeiture 
was, in strictness, good. If I had thought 
otherwise, I should nave had to decide upon 
another point of considerable difficulty, upon 
which tbe authorities most bearing upon it — 
Hari V Clarke, 6 H.L., 633; Woolaaton't 
case, 4 De G. and J., 437 ; Bigg't case, 1 L.R. 
Eq., 309. &c.— are not easily reconciled, ss to 
how far the plaintiff's conduct disentitied 
him to relief. July 17, 1867, the plaintiff 
saw the company's lists as to unpaid calls, 
and complained of the partiality of the en- 
forcement of them, so he knew that the direc- 
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ton exerdaed an Arbitraiy discretion. Ho 
made a payment of a call October 23, and had 
no further communication with the manager 
until May 21, 1868. November 14, 1867, he saw 
his name advertised for forfeiture, and about 
that time declared toother shareholders his in- 
tention to pay no more, and advised tbera to 
follow the same plan during the prospect of 
the Utigation. Then in the course of that 
n.onth— I apprehend after the 21st— he spoke 
ti> a director, who told bim that the advertise- 
ment of his name was a mistake, and a share- 
holder, who attended the meeting November 
21. told him truly that his share was not then 
read out as forfeited. He got notice 
of meetings to October 17, but no such 
notice, demand for calls, or other recognition 
of hira as a member, after. On the 15th 
February there was a call (18th) ; in March, a 
further advertisement of intended forfeiture. 
During that time the plaintiff must be taken 
to have felt that he was not re^rded as a 
member. On May 20, 1868^ the intelligence 
of a decree in favour of the company arrived 
at Creswick, and he says he then first learned 
that bin shares had been alleged to be for- 
feited, and on May 21 he wrote to the manager 
asserting bis right to the shares, and offering 
to pay the 17th call, which was refused. August 
13 there was a 19th call : January 25, 1869, 
he paid the 17th call into the bank, as I have 
noticed. In May and November the company 
paid dividends, and this suit was commenced 
December 4, 1869. I am not sure that I 
phould let the plaintiff in, even if the for- 
feiture were irregular. Some of the cases in- 
dicate that the degree of irregularity in the 
forfeiture and the delav in claiming restitu- 
tion may be couMdered in combination.^ This 
case may have some hardship to the plaintiff, 
ignorant of the powers of forfeiture and of 
what had been actually done^ but his igno- 
rance resulted from his own neglect^ and that 
resulted from his determination to pay no 
more while the speculation looked bad. He 
has been ordered to pav costs of the hearing 
in the District Courts which became abortive. 
On the whole, I shall not disturb that, but 
shall not charge him with the costs of the 
appeal Decree affirmed : parties to abide 
costs of appeal, deposit to be retamed. 

SolidtorB:— For appellant W. Davit, for 
Cuthbert; for respondent, Macgiegor. Bam- 
aaj, and Brahe^ for Hardy. 

8UPREBCB COURT. 

amiMQS or bavoo— tbivitt tibm. 

(Before the Chief Justice, Mm Justice Barr j 

and Mr. Justice Williams.) 

TUISDAT, JUNB 21. 
OOURTMIT, V. KINO AND AMOTHBB. 

J>tmurrtr^Action by Official Aaaignee of In^ 
MolvenU — Mutual Oredita — Fraudulent 
Tranter— Tron^tr within 60 day»,—In$ci- 
vency JStatute, ikcU, 61 and 79. 
Demurrer to replication. 
Mr. Uiginbotham for the demurrer; 3ir. 
Fellows for the replication. 

The action was brought by Edward Courtney 
as official assignee of the estate of J. Johnston 
andO. J. Johnson, against Messrs. A. S. King 
and F. Cuiiinghaiu, for money payable, money 
had and received, money one on accounta 
stated to plaintiff as assignee. Plea 2ud— 
That the money claimed in the first part of 
the declaration as money payable by the de- 
fendants to the plaintiff as assignee for money 
alleged to have been had and received by the 
defendants for the une of the plaintiff at 



assignee as aforesaid, is the same money as 
r.he money claimed for money found to be doe 
from the defendants to the plaintiff as assignee 
as aforesaid on accounts alleged to have bettk 
titated between the defendants and the plaiin* 
tiff as assignee as aforesaid, and the said 
alleged accounts were stated of and concern* 
ing the money claimed in the said first iMurt 
of the declaration, and not concerning any 
other or different money ; and the defendant 
further say that, before the commencement 
of this suit, and before the defendants 
had notice uf the said insolvency of the 
Mttid John Johnston and George Jonai 
Johnson, and before the insolvency of 
the said John Jobiiiiton and George Jonaa 
Johnson, the defendants gave credit to the 
said John Johnston and Georges Jonas John- 
son to a large amount, to wit £9,623 12s. lOd., 
by paying to the lawful holders certain draft! 
or orders for the payment of money drawn 
by the said John Johnston and George Jonaa 
Johnson upon and honoured and paid by the 
defendants for and at the request of the said 
John Johnston and George Jonas Johnson, 
and without any consideration or value given 
lo the defendants for so doing, and that the 
credits so given by the defendants to the said 
John Johnston and George Jonas Johnuon 
became and ended in a debt due and owing 
by the said John Johnston and George Jonas 
Johnson to the defendants ; and the defen- 
dants further sa^ that before the commence- 
ment of this suit, and before the defendants 
had notice of the said insolvency of the said 
John Johnston and George Jonas Johnson, 
and before the insolvency of the said John 
Johnston and George Jonas Johnson, the 
said John Johnston and Georve Jonas John- 
son caused to be deliver-id to the defendants, 
who then received from the said John John- 
ston and George Jonas Johnson certain 
cattle, for Uie purpose and in order that the 
defendants might sell the said cattle and 
receive the proceeds of^ the sales thereof for 
and on behalf of the ^aid John Johnston and 
Georg*' Jonas Johits«>n, and that afterwards, 
and before the insolvency of the said John 
Johnston and George Jonas Johnson, the 
defendants sold the said cattle, and received 
the pntceeds of the sales thereof, which said 
proceeds so re<*eived by the defendants are 
the moneys claimed in the said first part of 
the declaration by the plaintiff as assignee as 
aforesaid; and the defendants further say 
that the moneys so paid by the defendants 
for and at the request of the said John 
Johnston and George Jonas Johnson as afore- 
said exceed the amount claimed by the 
plaintiff as assignee as aforesaid in this suit, 
and the defendants are ready and willing and 
hereby offer to set off and allow to the plain- 
tiff as assignee as aforesaid the full amount 
so claimed by him as aforesaid out of 
the amount of jthe moneys so due and 
owing to the defendants as aforesaid. 
Beplication that the said delivery of the 
said cattle had the effect of preferring; 
and was a fraudulent preference of, the 
defendants to the said other creditors. 
The third replication alleged that the cattle 
were delivered by J. Johnston and G. J. John- 
son to the defendants within 60 days of the 
sequestration of the estate, and at the time 
of delivery J. Johnston and G. J. Johnson 
were indebted in large amounts to various 
creditors, and that the delivery was a fraa- 
dulent preference to defendants. 

Defendants demurred to both replications 
on the ground that an act which has the effect 
of preferring, and which is a fraudulent pre- 
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lerenoe of a cmditor, don« bf ft penon within 
$0 dhyn pn»oedinir the iieqiiMtrfttioii of bis 
«tat4i a» insolvent is not an answer to a 
atatintriry plea of M^t-off, foaoded on rantaal 
eredirA or nintnal debts pleaded bf such ci^- 
tor having no notice of the insoWency. 

Mr. HioiifBOTHAX.>-This case has already 
been before the court, on demurrer reporteo. 
6 Wy. W. and a'B. 36L in which jndgment was 
given for the defendant, the court holding 
the plea good. To that plea the defendant 
had put in a replication, which was demurred 
to. The question tnrmd on sections 81 and 
79 of the Act. By sect. 81 all transfers within 
60 days of the insolveacy. and which had the 
effect of givinc a fraudulent preference, were 
absolutely void. The quvstion here is, whe- 
ther a transfer to a person who has a mutual 
credit with the insolvent, and to whom the 
transfer was made before he knew of the in- 
aolvency, is invalid? lu New South Wales 
it had been held that the exintcnce of a 
mutual credit may be set up, although Uiere 
Ib no av«>rment that the defendant had no 
notice. Here it is admitted that the creditor 
had no notice of the insolvency, and ite 
question is whether the transfer is good ; or, 
assuming it to be bad, is he bound to give up 
the money he received for the goods ? The 
object of sect. 81 wus to prevent one creditor 
being paid in full while another received 
nothing ; but that is different from a case of 
mutual credit. It is not contended that the 
transfer is not void, for the assignee may 
follow the fsoods wherever he can get them, 
and take them out of the possession of any 
one. But a creditor between whom and an 
ins«>lvent there has been a mutual credit, is 
protected by sect. 79. 

The Chief JDaTicL—Why should a man 
who owes money to the insolvent be in (a 
better position than one who owes him 
nothinc? 

Mr. HioiNBOTUAU.— The section intended 
that he should be in a better position. 

The Chibf Jubiici.— Sect 81 declares all 
transfers made within 60 days void, and yet 
you wish to have the advantage of that which 
the legislature has dtrclared void. 

Mr. HiGiNBOTHAM.~The assignee might 
have sued in trover before the goods were 
■old, and perhaps he might have recovered. 
The object ot the section seems to be to pro- 
tect a cre<iitor who has no notice of the insol- 
vency. The transfer maybe void, and yet 
the creditor may be protected. 

The Chief Justice.— The diinculty is occa- 
sioned by sect, 8L 

Mr. HioiNBOTHAM.— The two sections are 
inconsistent with cacli other. The object of 
sect. 79 is to protect a creditor when a mutual 
cre«iie has bct^n established— 0/6s(m v. Bell, 
1 Bing. N. C. 743 ; Bawklnn v. W/uUen. 10 B. 
and C. 217 ; Milwards v. Hooper, 11 M, and 
IV 363 

Mr. Fellows.— The set-off may be pleaded 
where the assignee sues for a debt due to the 
insolvent, not where he sues for a debt doe to 
himself. The distinction is clear, and is 
shown byReesv. WatU, llExch.. 410; BU 
OenUmt v Timmis, 1 C. B., 889 : Buwll v. Bell, 
8 M. and W., 277. The debt to the assignee 
accrued after the sequestration, not before if 
and can be recovered— Oroom ». MecUey, 2 
BiuK. N. C . 138; Bullen and Leake, 683. 

Mr. HioiNBOTHAM, in reply, cited ttaorqjiv. 
The OharUred Bank of India, L. R. 3 C. I'., 444. 

The mle was argued in Easter term, and 
judinnent was now given. 

The Chief Justice.— Action by the plamtiff 



M assignee. The declaration contained counts 
lor money had and received to the plaintiff's 
use, for money lent, and for money found to 
be due on an account stated. Special plea 
of set-off; the defendants, before notice of 
the insolvency, gave credit to the insol- 
Tentfl, and they thereby became indebted 
to the defendants in a large sum ; the 
money mentioned in the declaration was 
the proceeds of sale of certain cattle 
delivered by the insolvents to the defendants, 
and against this monev the defendants were 
ready to set off the debt due thereon by the 
insolvents. Replication to each plea— that the 
delivery of the cattle was a fraudulent i>re- 
ference, the delivery in the one replication 
being alleged to have been made by Johnston 
and Johnson, being insolvent ; and in the 
other to have been made within 60 days of 
the sequestration of their estate. Demurrer 
to each replication. The action is for 
money received to the use of the plaintiff as 
assignee. The contract under which the cattle 
were delivered is now, according to the 
pleadings, absolutely void, as if it had 
never been. It need not be considered 
whfiUier the plaintiff could have sued for the 
cattle tlieinselvet ; for even If be could, be 
does not by suing for the proceeds of their 
tale affirm any contract between th« imiol- 
vents and the defendanta On the contrary, 
the right he has to maintain tliis action de- 

Sends on bis showing that the cattle were 
elivered under drcumstanees which render 
that delivery void. The declaration itself is 
general, the material quettionf being raised 
by plea and replications : but the case may be 
considered as if the declaration had specially 
set forth the facta mentioned in the replica- 
tions, and the defendants had then pleaded 
their set-off thereta The question is there- 
fore simplv whether one of several creditors 
fraudulently preferred by an Insolvent may, 
to an action to recover the amount of this 
fraudulent preference, set off the original 
debt It wul be obvious that as an insolvent 
is necessarilv indebted to the creditor preferred, 
if this affords a valid defence to the present 
action, a like defence may be made to any 
similar action that may be hereafter brought ; 
butk passing that by, it appears to us that the 
answer given at the argument was sufficient- 
There is no mutualitv. There can be no set- 
off. The contract declared on was between the 
defendantsand the plaintiff as official assignee ; 
the contract pleaded was between the defend- 
ants and the insolvents ; and this answer of 
no mutuality, although apfNirently technical, 
really discloses the meritorious cause of 
action, for mutuality depends in this instance 
on the original contract respecting the de- 
livery of the cattle still subsisting— if it does 
not subsist, there is an end of mutuality. The 
facts admitted on demurrer establish a con- 
tract constituting a fraudulent preference, 
and the statute declares i*uch a contract void. 
How then can it subsist ? In fact, the Court, 
in order to sustain this plea, are invited to 
hold that valid and subsisting which 
ihe Legislature has declared to be void. 
We were referred to BUtlestvn v. Timmia, as an 
' authority in support of the plea ; but we can- 
not trace any analogy between that case and 
this. Fraudulent preference did not arise 
there ; both contracts subsisted ; neither was 
impugned : the debts were treated as debts 
due, the one to and the other by the estate. 
We cannot so regard the debts in the 
present case. We think the defendants 
necessarily assume the position assigned to 
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them at the argument— " We received thii 
money fraudulently, but we will keep it. a^ 
the insoWents are indebted to us.** Such a 
position cannot* in our opinion, be main- 
tained. The obvious intention, as Wfll as the 
words of the act, are opposed to it Our juds- 
roeut will be for the plaintiff. 

Attorneys :— For plaintifif, Bencraft and 
Smith ; for defendants, Nutt and Murphy. 

BENOIGO WATERWORKS COUPANT (APPELLANTS) 
▼. THUNDER (RE8F0NDEKT). 

22 Fict, No, 69, SecU. 41, G8, 70. 

Appeal from petty sessions, Sandhurst 
Mr. Fellows for appellant ; Mr. Martley and 
Mr. Helm for respondent 

The case stated by the justices was as 
follows :— The information alleged that the 
defendants, on the 14th day ofMarch. 18G9 
(not being prevented by unusual drought or 
other unavoidable cause or accident, and no 
necessarv repairs to their workw preventing 
them), did neglect to furnish water to one 
Andrew Thunder, at his premises, situated in 
Lucan-streeW Sandhurst-, he being a person 
entitled, under the 22Dd Victoria. No. 69, to 
recrive a supply thereof, the said Andrew 
Thunder having tendered to the said defend- 
ants the rate therefor, and having given a 
written notice in that behalf to them. The 
defendants pleaded not guilty, and after hear- 
ing the parties and the evidence adduced 
by them, I did, on the 18th day of March. 
1870, convict the defendants of the said 
offence, and adjudged them to pay the sum of 
£10 for the same. It was proved upon the 
hearing that the prosecutor had, up to the 
2Gth day of February, 1870, been supplied by 
the defendants with water paid for at 5h. per 
1,000 gallons, according to the following 
scale for large consumers : — ** Parties con- 
suming less than 25,000gaL per quarter not to 
lie considered as large consumers. Not ex- 
cefding 50,000gal. per quarter, 5s. per 
l,000gal. ; exceeding 5O,O00gal. and not ex- 
ceeding 100.000gal.,4s. 6d. per l.OOOgal. ; ex- 
cet-ding 100,0C0KaL and not exceeding 
200.000ga]., 4s. 3d. per LOOOgal. ; exceeding 
200.000gal. and not exceeding 400.000gal., 
4h. per. l,000gal. Meters to be pro- 
vided at the expense of the consumers. 
High- pressure ensines £6 per horse- power." 
On the day of the date thereof the 
proBecQtor served the following notice on 

the defendants:— "To the Bendigo Wator- 
works Company and their Secretary, and lo 
the resident Superintendent at Sanabnnt— 
Sandhurst 26tk February, 1870.— I herebf 

five you notice that from the 28th day A 
ebrnaiy inst I cancel the af^rerment (if any) 
under which I have hitherio been snppUel 
with water by your company at mv bieweiT, 
situated in Lucan-street^ Sandhurst— A« 
Thunder, trading as A. Thunder and Ca" 
Oil the 5ih March, 1870, the prosecutor made 
the requtstand tender next mentioned :— **To 
the Bendigo Waterworks Company and tbelr 
Secretary and to the Resident Superintendent 
at Sandhurst— Sandhurst Ath March, 1870L 
— I hereby tender to you the sum of £15aa 
the price of ISO.OOOgal of water which I re- 
quire yon to supply to me at my brewery, 
situated in Lucan-street Sandhurnt. being al 
the rate of 2.'i. p'^r l.OOOgal., such water to be 
supplied to me from your main. Andrew 
Thunder." The defendants did noc comply 
with the said request and refused to accept 
the said sum of £15. and thereupon the prooe* 
cutor served upon them the following notice : 
— **To the Bendigo Waterworks Company, and 



to their Secretary, and to the K<-Mdent Super- 
intendent at Sandhurst— Sandhurst 12th 
March, 1870 —You having neglected to fur- 
nish to me a supply of water, in accordance 
with my notice of thn .Hth inst. I hereby give 
you notice, that I vhall proceed against yon 
to enforce thtt penal ry of £10 to which yon 
are liable, under ihf 46th section of the Ben- 
digo Waterworks Company's Act^AMDaiw 
Thundbr." The prosecutor required the 
war**r for the purposf s of a brewery, and for 
horses used in connexion therewith, not for 
domeNtic purposes ; and the main from which 
he reqnireil to be supplied was a reticulation 
pipH for di-stributins the water through part 
of the town of Sandhurst aforesaid. The de- 
fendants called no evidence, but their attor- 
ney raised the following objections, on which 
they relied i-^-^That., as the supply of water 
was not required for domestic purpose^ or for 
mining, or to be taken from KtundpipcN, the 
action would not lie agaiiiMt the defendants. 
That the watrr wrm required for one of the 
purpa<(es enumerated by .^fCtion 69 of the de- 
fendants' act of incorporation. a> n<>t h«;ing 
for domestic pnrp«.•He^, and that the only mode 
of supply for brewing purpost.-s prescribed by 
the said act is hi a sp<-ciul agreement under 
section 70." Wo drtermined that the matter 
hereinbefore staUd afforded no ground of 
answer or defence to the said information. 

Mr. ^Iartlet.— The appellants were pro- 
perly fined. The charge for the supply of 
water to the complainant should only be that 
imposk'd by the second subsection of section 
68. The section relates to all works of the 
company ; and includes water supplied from 
mains. The subsection is not limited to 
water supplied from " reservoirs, dams, aque- 
ducts. sluic«'S or races," to which construction 
the appellants wish to confine the section. 
Section 41 provided that on the completion of 
the waterworks all persons shall be entitled 
to receive water at tlie rates prescribed by the 
act. But the comi>any contended that under 
section 70, they need only supply water to the 
complainant unless under 8|Hx;ial agreement. 
A comparison of the sections would hhow 
that that arguemcnt was not correct, for if the 
muin pii^e from ^vhich the resi)oudent could 
be supplied was p:irt of the " works ** of the 
company he ougiit not to be charged more 
than the rate mentioned in subsection 2, of 
section 68. 

Mr. Fkllows.— Section 68 is merely an as- 
sessment clause. The S(K;tion which gives 
any one a right to demand a supply of water 
is section 41. Section 47 relates to occupiers 
of dwelling-hraises to whom it gives a right 
to connect their premises with the company's 
pipes. Until the connection was made an 
occupier could not complain that he did not 
get water. Section 62 quuMfies section 41 in 
regard to the ^inpply for domestic purposes ; 
and section 6U precludes a brewer receiving 
his suiiply as lor domestic purposes. The 
only other persons provided for are miners, who 
can claim under sections 71 to 74. These 
clauses qualify section 41 so far as miners 
arc concerned. In regaixi to others, therefore, 
as no si)ecial provision is made by the act, 
they must be supplied under agreements with 
the company. Tiie act provides -no mode by 
which a brewer can be supplied except by 
agreement. 

Mr. Martlet.— The rent mentioned in sec- 
tion 70 is different from the rate referred to 
in section 68. 

1'he appeal was argued in Easter Teim« and 
judgment was now given. 
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The CHOFJuBnoi. —Special cam by way of 
appeal from the decision of jasticei, oonTict- 
ing (he appellants of having nealected to 
fomiih water to the respondent in acoord- 
Anoe with the provinions of the Act of Incor- 

C ration 22 Vic. No. 69. The respondent 
d received a supply of water under a 
Special agroement, but gave notice of his 
intention to cancel it, and reqniriKi to 
be supplied at the rates fixed in section 
^ in "respect of water from reservoirs, 
Ac.** For refufling to comply with this 
leqoestthe appellants were convicted. They 
oontended that the general terms of section 
41 were limited as regards water for domestic 
purposes by sections 47 to 62. and for mining 
purposes Y^ sections 71 to 74. and that the 
prices fixed by the second piiragraph of sec* 
tion 68 were intended for cases where there 
was no dispute about the supply, merely 
respecting the price ; but that as the company 
werenotobliged tolay outtervit^ pipes or tap 
the mains, they were not compelled to supply 
water ; and that cases like the present were to 
be met by special agreements under section 
70. There may be much force in this argu- 
ment, but it appears to us inapplicable to toe 
facts of this case. The main has been tapped, 
the service pipes have been laid on, water 
has been supplied, and there is no pretext for 
saying that the " water erorks '*-^ving that 
word the fullest meaning ascribed to it by the 
interpretation clause—have not been com- 
pleted. We therefore think it unnecessary 
to say what our opinion would be if they 
had not been completed. We think that, 
according to the plain words of RecUon 41, on 
the completion oi the waterworks— as here- 
all persons complying with the provisions of 
the act are entitled to require the company 
to supply them as that section enacts. We 
think the justices were right, and that our 
previous decision in the case of the same 
company v. M'Mahon, so far as it may appear 
to conflict with thiw, need not be adherea to. 
The conviction will be affirmed, and the ap- 
peal dismissed, with costs. 

Attorneys :— For appellants, Malleson, Eng- 
land; and Stewart ; for .respondent, Douglas. 

♦ 

FUDAT, JUMB 24. 
WKL8H ▼. SMITH. 

Hew Trial-'Excestive Damagf^AffidaviU of 

JuTort, 

Mr. Williams applied for a rule nisi for a 
new trial, on the ground that the damages 
were excessive. The action was brought to 
recover £1,164 15s 6d. Plaintiff at the trial 
gave up;£750 for commission; he admitted 
payments to the amount of £273, a set-off of 
£85, and that incidental expenses had been 
overcharged £22, leaving according to his own 
showing, a balance due to him of £84 15s. 6d., 
vet the jury had given a verdict for plaintiff 
for £347 178. 6d. He also asked for the rule 
on the ground that the damages should have 
been only £67 ; and read affidavits of three of 
the jurors that they supposed in giving their 
verdict that the set-off and admi^BioDs would 
have been deducted by the Court The fourth 
Juror did not care to make an affidavit, but 
was willing to sign a declaration to the same 
effect. It was unusual to take affidavits from 
jurors; but the figures in this case showed 
there was some mistake.— iSoderte v, Hughes, 
nu, k W., 899; Raphael v. the Bank of 
England, 26 L.J.. C.B. fe. 

The Chief Justice.— The Couit would not 
listen to an affidavit from jurors that they 



meant to give a verdict one way when they 

Ssve it another. But I think the case u 
ifferent when they state that they thought 
the Court would have made the deductions 
they ought to have made. An error in 
adding up figures would, I think, be rectified 
on an affidavit by jurors, and this is a similar 
case. 
Rule granted. 

The plaintiff subsequently consented to 
the damages being reduced to £67. 

Attorneys :— For plaintiff, Pavey j for de- 
fendant, Vaughan, Moule, and Seddon. 

WZLKIV80N V. BBOWir. 

MtjeOment^Certifleate of TiUe^Transfer of 
Land Statute. Sect. 47 and 131— 7^^ bit 
Adverse PoeeeeeUm—A Devisable Interest. 
Mr. MouESWOBTH moved for a rule nisi to 
enter a verdict for the defendant. The action 
was one of eiectment, and a verdict was re- 
tamed for the plaintiff. Leave bad been 
reserved to enter a verdict for defendant who 
claimed under adverse possession for 15 years. 
There was abo another objection that the 
plaintiff's evidence of title was the certificate 
of title issued to him by the Lands Titles 
Office. He maintained that (hat certificate 
was only secondary evidence, and that ac- 
cording to section 47 of the Transfer of Land 
Statute, the books from the Rc^trar's office 
should be produced. The certificate mentionad 
in that section was the certificate retained by 
the Registrar. Section 131 drew a diatinction 
between the document issued to the owner 
and the one retained In the office. The former 
was only a duplicate original, and might be 
tempered with by the holder, while it was 
supposed that the latter could not be inter- 
fered with. 

The Ch»f Jusncg.— The section sa/s that 
the certificate shall be conclusive evidence, 
but it does not say that the duplicate original 
shall not bopriina facia evidence. 

Mr. MoLBSwo&TH.- We contend that the 
duplicate is not evidence at aU. 

Thk Chief Justioi.— What other evidence 
can there be? It is very right that it should 
only be primd facie evidence— as it may be 
altered, or there may be two duplicates— and 
the certificate alone be made conclusive evi- 
dence. But what is the use of the duplicate 
if it is no evidence ? To grant a rule would 
only be to throw doubt on a matter on which 
we nave no doubt. 

Mr. MoLBSWOBTH.— In Mr. A'Beckett'sbook 
on the Transfer of Land Statute a doubt is 
raised, and it would be well to have it deter- 
mined judicially. 

The Chief Justice— We cannot determine 
it better than by refusing the rule. Mr. 
A'Beckett's book is no doubt carefully con> 
sidered, but we have no doubt about the 
duplicate certificate being evidence. 

Rule aranted only on the ground that de- 
fendant had adverse possession for 15 years. 

The rule was argued Tuesday, July 5. 

Mr. Casey showed cause. Mr. T. A'Beckett 
and Mr. Molesworth in support of the rule. 

The action was one of ejectment^ brought 
to recover possession of some land in Little 
Bourke-street Plaintiff relied upon a 
certificate of title issued under the Transfer 
of Land Statute ; and the defendants set up 
adverse possession for more than 15 years. 
Both plaintiff and defendants claimed 
through Joseph NihiU. One Daniel Nihill. 
cousin to Joseph, occupied the land before 
1858 ; he sold it to Joseph in 1858, and Joseph 
Nihill died in 1865. His widow married asain. 
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and she and her husband had been let in to 
defend this action. In 1864 Joseph Nihill 
save an equitable mortgage to plain titf over 
his land, to secure payment of £100. and 
after Nihill's death he obtained a rule to ad- 
minister his (Nihill's) reale state, and on thia 
rote the certificate of title was issued. 

Mr. Cabbt contended that whatever title 
Joseph Nihill had it pused under the ad- 
ministration to the plaintiff. (The Intestates 
Estates Act Sections, 8 ahd 4.) A title by con- 
veyance had been proved: but supposing 
there had not, evidence of possession had 
been given by the defendant, and that it 
prima facie evidence of title — Thurlow «. 
Ferks, 1 W.W. and A'B., 142. A person Ip 
possession of land without other title has a 
devisable interest— ^sAer v. WhUiock, L. R., 
1 Q. B. 1. Doe V. Sunmtr, 14 M. & W. In- 
dependent of the " certificate of title " put 
in by the plaintiff, he relies upon the evidence 
of the defendant to support plaintiff's case as 
all that Joseph Nihill, the person through 
whom defendants claim, died possessed of 
piused to the plaintiff by virtue of the ad- 
ministration. 

Mr. A'BBOURT.—The plaintiff did not show 
suflSdent to entitle him, under the act No. 
230, section 4 to a rule to administer. The 
land here did not answer to the description 
in that section of ''freehold land," nor did 
the plaintiff ^ive any evidence of Nihill's 
title or of his intestacy* 

The Chibf Jdbticx.— Nihill's possession is 
essential to your title. 

Mr. A'Bbckitt.— There is no proof that 
Nihill died intestate as to this land. The rule 
to administer did not prove the intestacy. 
The main point was that there was no evi- 
dence that the plaintiff's certificate of title 
was connected with the rule to administer. 
In a rebutting case the plaintiff could not 
show* a title unconnected with the title just 
allesed 

The Chibf Jdbticb.— That is not so. The 
plaintiff may set up any other title he pleases. 
He may show a totally different title to over- 
rule the case set up by defendant He may 
have any number of strings to his bow. Per- 
haps he could not show title in a third 
person. But the certificate of title does not 
show how the tiUe was acquired. Any title 
may be connected with it 

Mr. A'Bboksr.— The rule to administer 
giveB no title ; snoh a rule is only a oony^* 
anoe f roin|one of the parties in poss e ss i on. 

The GHor Jubticb.— That breaks your 
chain of adverse possession. One of the per- 
sons in possession has conveyed all that was 
in him to the plaintiff, and your adverse 
possession most begin afresh; yon cannot 
rely on Nihill's adverse possiession. 

Mr. A'BBOKBiT.^In ejectment the plaintiff 
must leave no presumption or inference 
against himself unanswered. No land is 
mentioned in the rule to administer, and 
Nihill might not have been intestate as to 
this land. 

The Chxbv Jusnoi.— The possession of 
Nihill and the lule to administer together are 
prima /oeie evidence of title in the plaintiff. 

Mr. MoLBSWOBTR.~The plaintiff must re- 
move all inferences against his title. RichardB 
V. Richard; 15 East. 293 ; Dot v. Cooke, 6 
Bing.. 174. 

The Chibv Jubticb.— The defendant cannot 
suggest that this land in the certificate is not 
the same land as that mentioned in the rule 
to administer, as defendant claims possession 
in Nihill as one of the links of his chain. We 



do not think the question debateable. 

Rule discharged. 

Attorneys:— For plaintiff, O'Brien 
defendant, Dickinson. 



for 



Satubdat, Junb 26. 

BBGINA V. BOTD. 

Larceny a» a Bailee— StattUe of Trusts, No. 
234. Heeta. 82 to S5—BUI of Sale—Mortgagor. 

Special case from Circuit Court, Sandhurst 
Mr. Martley for the defendant ; Mr. C. A. 
Smyth for the Crown. 
The case reserved was as follows :— 
"The prisoner was tried at the Circuit 
Court holden -before me at Sandhurst on 
29(h April last, for larceny, as a bailee. The 
jurv found the prisoner guilty, and I accord- 
ingly sentenced him to six months* imprison- 
ment with hard labour, but respited the 
execution of such sentence until the decision 
of the fall Court on a point of law reserved be 
known. During the trial it was proved that» 
the prisoner being indebted to Dr. Atkin- 
son in the sum of £116, to secure that 
sum mortgaged to him the goods and 
chattels mentioned in the schedule to this 
bill of sale executed by the prisoner. 
That a portion of the property mentioned in 
the schedule was sold by prisoner to certain 

I purchasers. That on 21iit February the fol- 
owing letter was written and sent by mort- 
gagee to prisoner :— 'Sandhurst February 21, 
1870.— Mr. James Boyd.— Sir,— I have this 
day sold to Mr. Fredk. Spitsfaden the land 
you now occupy belonging to me, and I wish 
you to give him quiet possession of same as 
early as you can. It is evident to me jou 
can do no good ir the place, and I am tired 
of it. I do not wish to be hard upon yon, 
and I am willing to allow you to remove the 
horses, cattle, and other articles over which I 
hold a bill of sale, to the land you have taken 
up. Of course, you will understand that yon 
are not at liberty to dispose of anything in- 
cluded in the bill of sale. I should like you 
to bring in the hay; and, also, I do not 
wish you to remove any manure from the 
place.— Yours, &&, K. Atkiitbon.' That 
shortly after the 21st February, 1870, the 
mortgagee went to the farm, and found the 
stock and everythiug removed,— the place, in 
fact cleared out. That the mortgagee asked 
prisoner what he had done with the things? 
1 hat prisouer said he had sold them. That 
tiie prisoner was then asked if he would get 
them back again, or the money ? That pri- 
soner answered, neither. That he had sold 
one cow to Mr. Espie. That the stock, after 
the bill of sale, remained in po^tession of the 
prisoner, with the mortgagee's consent, but 
that the mortgagee never authorised prisoner 
to sell any of the stock. The information 
contained one count against the prisoner for 
larceny as a bailee, and the Crown prosecutor 
relied upon the 82nd and 85ch sees. 28 Vict, 
No. 234. the 85th sec. being similar to 64th 
sea of Criminal Practice Act in support of 
the information. Counsel for prisoner argued 
that neither section was applicable to the case 
of mortgagor and mortgagee ; that it t)ecame a 
mere question of covenants in the bill of sale, 
especially on that which provides for the re- 
taining of the property on the premises, and 
for not removing same without the consent 
of the mortaagee ; that the information was 
under the 85th sec. ; and that the mortgagor 
was not a bailee within the meaning of that 
section. I have now to solicit the opinion of 
their Honours as to whether the opinion of 
the Court should be affirmed or annulled." 
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ThebiD of nle wm in the wiuii fopn, and 
^ontoined iha ntiul ooTenanti. 

Mr. Mabtlit.— The qoeation here if if e 
mortgeitor ie a tnutee within the meening of 
eection 85 of the Btatate of Tnitta. A mort- 
morhed never been deacribed aa a bailee. 
JL bailee wae one with whom tome property 
wai depoeited, bat to which he had no title 
himeelx. Could a mortgagor be sued for groM 
negligenoet 

The Chisf Jusnci.— I do not aee how a 
mortgagor conld be a traitee for a mortgagee. 
A mortgagee in posaeasion might be reqaiied 
to acconnt to a mortgagor ; bat if a mortgagor 
diapoaed of the property, he depri?ea the mort- 
|{agee of hia aecarity. 

Mr. Mabtlbt.— The charge here ia that o' 
larceny aa a bailee. What ia the meaning ^' 
bailee! It doea not mean troatee. A bailee 
ia a peraon allowed to remain in poaaeaaion of 
gooda on a condition to retam them. A bail- 
ment doea not mean a caae where the legal 
eetate ia one, while the equitable eatate ia in 
the mortgagor. 

Mr. SMTTH.~The priaoner waa properly 
•convicted. The moot point ia, if it waa ne- 
ceaaary for the mortgagee to re-enter, take 
manual poaaeaaion'of the gooda, and then go 
through the ceremony of deliTering them to 
the mortgagor, in order to conatitute the 
latter a bauee. The difficulty auggeated of 
the diatinction between a mortgagor and a 
bailee doea not ariaehere, for the mort^^agee 
wrote a letter to the priaooer directing him to 

gve up poaaeaaion of the land, and giving 
m permiaaion to remove the chattela to 
other land. That letter altera the relation of 
mortgagor and mortgagee to one of bailee 
and bailor. If the mortgagor had repudiated 
the letter, and aaid he atood on hia rishta, the 
caae might be different. But by that letter he 
accepted the property aa a bauee, and when 
he fraudulently converted the gooda to his 
own use, he waa triable for larceny aa bailee. 
PraU'9 caae. 1 Deara. 360 ; Meg. v. RM, ibid 
257 ; MarUn v. Reid, 2 G. B., N. a, 730 ; 
BunkaWa east, L. k C. 

The argumenta took place June 23, and 
judgment waa now ^iven :— 

The Chibf Justice. —Special caae from the 
Circuit Court, Sandhurat. The priaoner waa 
cluu^ed with larceny aa a bailee. He waa the 
owner of certain chattela, over which he had 

Elven a bill of aale to Dr. Atkinaon. Default 
ad been made in payment of the amount, 
and the mortgagee wrote to the mortgagor 
reqneating him to remove .the chattela from 
the land belonging to the mortgagee, on 
which they w«re, to aome other land belong- 
ing to the prisoner. The prisoner did remove 
them, and aubaequeutly aold them. Thepoin^ 
taken in hia behalf waa, that a mortgfgdr 
could not be a bailee for the mortgaf^^ after 
'default had been made. It is unnecessary 
for ua to decide that point, as the letter sent 
by the mortgagee, and the conduct of the 
mortgagor, showed that the mortgagor recog- 
nised the authority of the mortgagee to aak 
him to remove the chattels, but not to dispose 
of them. We think thia recognition of au- 
thority formed sufficient evidence to go to the 
lurv that he was a bailee. If the prisoner 
had not acted upon the letter, there might 
arise a queation aa to hia poaition ; but the 
letter waa acted upon, and we therefore think, 
apart from the fact of the mortgage, which 
may be regarded as introductoiy. there was 
evidence ox a bailment, and a larceny aa a 
bailee, upon which the Jury were at liberty to 



convict 
Judgment affirmed. 



MOVDAT. JUMl 27. 
8TBOHO ▼. SMITH. 

27 VidL, No. 178, StcL 60— /•ormaOon of 
Right-of-yjoy^ObitrucUng a Road, 

Appeal from petty aeaaiona, Melbourne. 

Mr. Fellowa for appeUant^ Mr. Higinbotham 
for reapondent 

The defendant waa summoned for having 
on 22nd June, 1809, at n certain court or 
right-of-way off Stanley-atreet, Melbourne, 
obatructed the carriage road, to wit the aud 
right-of-way. by fencing in a portion of the 
auie thereof. The iuatioea diamiaaed the 
complaint, and complainant appealed. The 
caae then proceeded. " It waa proved on 
behalf of toe complainant that the right- 
of-way in queation waa one from which 
two tenementa actually adjoining or abut- 
ting thereupon were acceaaible, and with 
which they communicated in the month 
«f Match, 1867; that notice to make 

each right-of-way in accordance with 
act 14 Vie., No. 20, was given to ownera» ftc. ; 
that the owners, &&, havina failed to make 
auch right-of-way, notice in conformity to 
aaid act waa aerved upon each of the known 
holdera, and waa duly advertiaed. and that 
the plan delineating auch right-of-way, ftc. 
as referred to in auch notice waa exhibited 
in the Town-hall for inapection of partiea 
intereated for the apace of one calendar 
month, and aaid notice and plan were 
pat in evidence by the complainant It 
was proved that the right-of-way was 
paved, macadamised, levelled, drained, and 
sewered, and otherwise completed and paid 
for, by the defendants in purauance to aaid 
act, that ihe boundarv of the defendant'a 
land at the time aaid right-of-way waa ao 
made waa defined by an old fence which had 
been erected aome years prerioua to the de- 
fendant'a purchaaing, but by whom, or with 
whoae conaent auch fence waa erected, no 
evidence waa given ; that the distance of de- 
fendant's boundary of her land from Stanley- 
street, according to the said plan produced in 
evidence, should be 238 links from Stanley- 
street The complainant admitted in evidence 
that the defendant's fence as it then and now 
atood waa in accordance with the distance 
from Stanley-street aa shown on said plan, 
and that such land so enclosed by the defend- 
ant waa comprised in her deeoia. No evi- 
dence was given to show how the right-of-way 
came into existence, or ]^ whose permission 
it was used. The plaintiffe case then closed. 
No evidence was adduced by the defence, and 
it was contended on behalf of the defendant 
that the complainant had failed to prove 
any caae; inasmuch aa it waa shown in 
evidence that the right-of-way was not 
made in accordance with the notice and 
plan given in pursuance to the said 
act snd that the defendant's fence was 
in its proper place; alao, that the court 
bad no juriadiction, inaamuch as a qoeation 
of tide was involved. The complainant con- 
tended that it mattered not whether the right- 
of-way waa made in accordance with the 
notice or plan, but being once made it became 
the property of the corporation, and could 
not be interfered with, and relied upon the 
60th section of act 27 Vic No. 178. which 
the defendant contended did not apply to the 
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case in qaeitioD. We, being of opinion that 
the views taken on behalf of the defendant 
were ooirect^ dismissed the information.** 

The Conrt held that the jostioes were right, 
and dismiMed the appeaL 

Attorneys :~For appellant, Stepl^en and 
Cameron ; for respondent, Cleverdon. 

HIADLAVD (APPILLANT) Y. OHARLSaWORIH 

(rbspondbkt). 

PoUee Offences SkUuU, Sect. 32~*'&oo<2s"— 
Document delating to Title. 

Appeal from pettj sessions, Gordon. 

Mr. Molesworth for appellant ; no appear- 
ance for respondent 

Defendant was summoned for illegally de> 
taining certain documents under the value of 
£20. the property of the plaintiff. The jus- 
tices ordered the defendant to deliver up the 
documents or pay £10. The case stated that 
the documents (bearing upon the com- 
plainant's title to land) had been entrusted 
to defendant as her ag^ntt to obtain legal 
advice thereon. On her demanding them 
back, the defendant pleaded inability. It 
was proved for the defence that the de- 
fendant had left them with a barrister to 
peruse and give his opinion regarding the 
point involved in connexion with them. 
That upon the demand of the complainant 
for the documents the defendant had 
applied to the barrister for them, but 
without success, inasmuch as the barrister 
replied that he had mislaid or lost them. 
Complainant was informed by defendant of 
the barrister selected, and she approved the 
choice. It was argued for the defence that, 
as no demand had been made for the docu- 
ments while they were in defendant's posses- 
sion, he was not liable under section 32 of 
the Police Offences Statute, and that the 
documents were not goods within the mean- 
ing of the section. 

Mr. MOLBSWORTH.— There are three points 
involved in the case— L That these docu- 
ments were not goods. 2. That they were 
not in defendant's possession. 3. That they 
were not detained " without just cause." 

The Court held the decision of the justices 
to be erroneous, and allowed the appeal, with 
costs, on the ^ound that the documents did 
not come within the meaning of the section. 

Attorney:— For appellant, Stutely. 

Saturday, July 2. 

mrik ▼. dallas. 

JSjeetment—Pcut Words of Conveyance, 

Rule nisi to enter a nonsuit. 

Mr. Webb and Mr. M 'Farland moved th« 
rule absolute. Mr. Martley showed cause. 

The action was one of ejectments to le* 
cover possession of land at Strathloddon. 
The Crown grant of the land was issoad in 
June, 1856. to William Mein. On tb« 
marriage of William Mein, in 1859. the land 
was convt-yed to Pearson ThomMcm and 
Edward Cay. as trustees for Mrs. MeiD. On 
March 21, 1862, Edward Cay conveyed to 
Frederick Taylor, as a new trustee; and 
Pearsun Thompson conveyed to Get rgo 
Augustus Mein. Ou the 13th February, 1865, 
Frederick Taylor conveyed to James B. 
Malcolm. The action was brought in the 
names ef the last appointed trustees. A 
verdict was returned for the plaintiff, but the 
nonsuit was moved for, on the grogiid that 
the deeds of 2l8t March, 1862. and 13th 
February. 1865. contained no present words 
of conveyance to vest the legal estate in the 



new trustees. In each of the deeds the onlj 
operative part after the appointment of tho 
new trustee wad, "hath bargained, sold, re- 
leased, quitted claim, and connrmed unto the 
said" new trustee. 

Mr. Martlry referred to Shep. Touchstone 
to show that present words of conveyance 
were unnecessary to the validity ox the 
deed. 

Mr. W EBB relied on 4 Jarm By th, 38 ; 9 Jarm 
Byth, 638 ; WUkhis v. CUveland, 9 B. & C, 
864 ; and Smith's Real Property. 613^ as show- 
ing that words in the past tense were not 
sufficient to convey the legal estate. 

The Court held that the words in the deed 
were sufficient to pass the legid estate. 

Rule discharged. 

Attorneys : — For plaintiff, Paynter; for 
defendant, Merritield. 



Tuesday, July 5. 

BRYENS V. M'LBMNAir. 

Mistrial^Trial by Juror who had been 
Challenged. 

Rule nisi for a new trial. 

Mr. Fellows moved the rule absolute ; Mr. 
M'Dtrmott and Mr. M*Farland showed 
cause. 

The action was tried at the Ballarat 
Circuit Cuurt, before Mr. Justice Wil- 
liams, and a verdict given for the plaintiff. 
The new trial was askt-d for on the ground 
that a juror named Unher had remained in 
the box after he was challen^^ed, and that 
there was coiiHequently a mistrial. The only 
affiaavit in r<upi>ort of the rule was that of 
defendant himself, who swore that his attor- 
ney chalK'nged Mr. Usher, and then left the 
ctiurt with him (defendant) to cdnsult counsel 
about the ca^e. an 1 on their return they 
found Mr. U>h*'rin the box. and the trial pro- 
ceeding. Against this affidavit were produced 
the affidavit of Mr. Usher, a chemist, who 
8aid that he wus not challenged ; that his wish 
was that he should be challenged, inasmuch 
as he had very important business to attend 
to on the day ot the trial, and he knew 
nothing of any of the parties before the 
trial. Another juror also made an affi- 
davit that Mr. Usher had not been chal- 
lenged ; and the plaintiff swore that, to the 
best of his knowledge and belief, Mr. Usher 
was not challenged. Defendant allowed the 
trial to proceed without calling the judge's 
attention to the irregularity. 

The authorities relied upon by the defen- 
dant in moving for the rule were Parker o. 
Thornton. 2 Lord Raymond, 1410 ; Gorman 
V. Beamont, Willes. 484 ; Dovey v. Hoheon^ 6 
Taunt., 459 ; Hill v. TaUs, 12East.229; Oeev. 
&'wann, 9 M. & W., 685 ; Bailey v. Macauley, 
13 Q. B., 829. 

Mr. M'Dermott, who contended that if 
there was an irregularity it had been waived 
by the defendant, and that, in fact. Mr. 
Usher had not been challenged, was st<. pped 
by the Court. 

The Chirp Jubticr.— We granted this rule 
lest there should be any doubt as to the facts ; 
but there is now overwhelming evidence 
against the defendant that Mr. Usher was not 
challenged. 

Mr. Justice Wiluams.— The next time that 
an application of this kind is made, there 
should be a distinct statement that the appli- 
cant had not exhausted his challenge. 

Attorneys :— For plaintiff. Purcell ; for 
defendant, Hoekins. 
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Wbdnisdat, July 6. 
wibton ▼. colunowood gab company. 

Demurrer— False ImjprisonmeiU-^Arreit 
Under Capiat. 

Demurrer to replication. 

Mr. Fellows for the demurrer ; Mr. C. A. 
Smyth in support of the replication. 

Trespass for assault and false imprison- 
mentt plaintiff (Frank Weston) claiming 
special damages for through the imprisonment 
having heen detained in Melhonme, and pre- 
▼ented proceeding to Adelaide as leader and 
manager of a company of negro minstrels. 
Pleas— 1. Not guilty- 2. a justification of 
the trespasses complained of under a writ of 
caploM granted under a special order of the 
Cbief Justice. Replication to second plea, 
that WeAton, who was arrested, imprisoned, 
and held to bail under the capias, ob- 
tained a summons from the Chief Justice 
calling on the company to show cause why 
the order for the capias, the writ of capias, 
and the subsequent proceedinss should not 
be set a^ide, and why tlie bail bond given to 
the sheriff should not be cancelled ; and on 
the hearine of the summons, the Chief Justice 
decided that the arrest» imprisonment, 
and holding to bail was improper, 
and that Weston had no intention of 
remaining away from the colony to defeat 
tbe said action, and that his permanent home 
was in Melbourne ; and his Honour made an 
order setting aside the special order for a 
capias and all tbe subsequent proceedings, 
and thereupon the capias was set aside, &c. 
Demurrer, that the plea was bad, because it 
did not show that the writ of capiat was set 
aside under such circumstances as entitled 
the plaintiff to bring tbe action. 

Mr. Fellows. —The fact that the order for 
a capian was set a.nide does not alter the 
plaintiff's position, the order ought not 
have been set aside in the manner it was ; for 
ft appeared that fresh affidavits were used 
on the application to set aside the order ; and 
fresh affidavits could only be used on an 
application to di-^icharge the defendant 
from custody. Weston was properly 
arrested under the capias; if the order was 
obtained maliciously and by falsehood, 
Weston had his remedy by an action in a 

? roper form. Bullock v. Jevkhis, 1 L. M. and 
•., 645 ; Norman v, Ross, 5 £xch., 362 ; Rarv^ 
km V. De Medina, 1 C. B., 183 ; Broum v. 
Jones, 16 M. and W.. 191 ; Daniels v. Fielding, 
16 M. and W., 200; De Medina v. Grove, 
10 Q. B., 152 ; Lock v. Ashton, 12 Q. B.. 873. 
All these coses showed that an action for false 
imprisonment would not lie where the defen 
dant acted under an order. 

Mr. Smyth. — The order was set aside, and 
it is now in tbe position as if it had no exist- 
ence ; all that was done under it was there- 
fore illegal. It is a question for tbe jury if 
the company acted maliciously and falsely. 

The Chief Justice.— There is no distinc- 
tion between this case and those cited. An 
action of trespass will not lie under circum- 
stances like the present. The result of this 
deciiiion will be, that these orders for the 
future will only be granted after. great cir- 
cumspection, and on the clearest case. It is 
usually at the applicants* risk that these orders 
are granted, but it seems now they run no 
risk. 

Demurrer allowed. 

Judgment for defendants. 

Attorneys :— For plaintiff, Kidston ; for de- 
fendants, McKean and Wilson. 



BANK OF NEW SOUTH WALES V. UNDAUNTED 
GOLD-MINING COMFANT. 

Inspection of Defendants* Books. 

Rule nisi, calling upon the defendants to 
permit the plaintiffs to inspect their books. 

Mr. Fellows nioved the rule absolute; Mr. 
H'Farland showed cause. 

The affidavit on which the rule was ob- 
tained stated that the action was brought on 
an overdraft obtained by cheques. Tbe de- 
fendants had pleaded never indebted, and 
issue bad been joined. Plaintiffs gave notice 
to admit the cheques, but the defendants re- 
fused, and the only mode the plaintiffs had 
to prove the authority for the cheques was by 
an examination of the company's booka The 
application was made under sec. 18 of the 
Evidence Statute. The cases cited in moving 
for the rule were HUl v. North- Western Rail' 
way Cmnpany, 10 C.B., N. S.. 48 ; Houghton v. 
London Insurance Company, 17 C.B., K.S.,80. 

Mr. M'Fabland.— The two cases cited were 
where the plaintiffs sued for wrongful dis- 
missaJ, ana the plaintiffs could oniv prove 
their case by reference to defendants books. 
But this ia a different case. For all that an- 
pears, the plaintiffs may only wish to tee the 
books in order to obtain information to bring 
other actions. Herschfleld v. Clarke, 25 L. 
J., Kxch. 113, and BewiH v. Webb, 2 Jurist^ 
N. 8., 1190, were cases whero the Court re- 
fused to permit an inspection. 

Mr. Fellows.— We can only prove the 
authority for the drawing of the cneques by 
a refernnce to the defendants* books. If they 
will admit the authority to draw the cheques 
we don't want an inspection. 

The Chief J vvncE— Houghton v. the Lon- 
don Insurance Co, seems conclusive as to the 
right of the plaintiffs to see tbe books. Tbe 
rule will be absolute, but without costs. 

Rule absolute without costs. 

Attorneys : — For plaintiffs, Malleson, Eng* 
land, and Stewart ; for defendant, Rymer. 

REEVES V. NINHAM. 

Mining Company— Past Bliareholder—No, 

228^ Seek 26—InabUity to find Preseni 

Shareholders. 

Appeal from petty sessions, Ballarat 

Mr. Fellows for appellant ; no appearance 
for respondent 

The defendant Ninham was summoned by 
the official agent as a past shareholder in the 
Express Quartz-mining Company for £78, 
contributions on 20 shares in the company at 
£3 18s. per share. The justices dismissied the 
case, with £1 Is. costs. It was proved that 
the company was registered, that defendant 
was manager, and held 20 shares from the 
incorporation, 1st October, 1868, to 3rd No- 
vember, 1868, when he transferred to Joseph 
Petrie, who could not now be found. It was 
proved that there were debts incurred before 
the transfer still unpaid, and that the com- 
pany was ordered to oe wound ui>. 

The complainant being examined, stated 
that he had instructed his solicitor to sue 
every present shareholder in the company 
whose whereabouts he could find ; that war- 
rants of distress had been issued against those 
present shareholders against whom he had ob- 
tained judgment, and such warrant had been 
returned wholly unsatisfied ; that there were 
a number of persons appearing as shareholders 
in the said company, but their addresses did 
not appear in the share- register of the said 
company ; that he had not been able to ob- 
tain payment of any of the unpaid capital 
due by tbe present shareholders in the com- 
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pany, although he had nsed every exertion 
for that purpose ; and that the company had 
no assets, except the capital uncalled upon the 
shares. The defendant, the manager of the 
company, heing examined, stated that he did 
not know the whereabouts of the said Joseph 
Petrie, and that he did not know, and could 
not inform the complainant of the where- 
abouts of those present shareholders against 
whom the complainant had not obtained 
judgment The complainant called a witness, 
named Charles Robertson, who proved that 
he had been entrusted by the attorney for 
complainant with a number of summonses 
against present shareholders in the said com- 
pany, but was unable to find them, or effect 
service of such summonses upon said 
shareholders; that he asked the manager 
of the coTnpany for information as 
to the wi:>-reabouts of such persons, 
but the said m nager was unable to give him 
any informar^'ii on the subject; that he 
served all the present shareholders he could 
find ; and that he only received payment for 
any services he was able to efff ct Upon cross- 
examination, the witness stated that the only 
inquiries (besides asking the manager) he 
made as to some of the persons against whom 
he had summonses, were asking some people 
at •• the Comer" if they knew them. Could 
not tell the names of the persons he inquired 
from. Had a summons for one Joseph Petrie. 
Could not find him. Did not inquire at the 
stone house in Kyre-street, the property of 
one Mr. Petrie. Had a summons asainst C. 
J. Klug, a past shareholder. Did not inquire 
for him at the store of Klug and Co., Sebas- 
topol, near Ballarat. Only inquired for him 
at '*the Comer," and from the manager. No 
evidence was adduced upon behalf of 
the defendant, but counsel for the de- 
fendant contended that the defendant 
conld not be called upon to pay as 
a na<«t shareholder until the complainant 
haa proved that he had sued all the present 
shareholders in the company, and that the 
evidence adduced upon behalf of the com- 
plainant was not sufficient to prove that the 
present shareholders in the company were 
unable to pay the liabilities of the company. 
And it was further contended on behalf of 
the defendant, that an order could only be 
made against him for a proportionate part of 
the debts incurred by the company ptior to* 
the defendant transferring his ehaies, and 
which would have amounted to a mere 
nominal sum, and that the complainant 
should prove what the proportion payable by 
defendant amounted to. The justioes being 
of opinion that the evidence adduced upon 
behalf of the complainant was not sufficient 
proof that the present shareholders were 
unable to satisfy the liabilities of the company,, 
dismissed the case, as before stated. 

Mr. Fellows.— The justices were wrong in 
their decision : there is evidence that the pre* 
sent shareholders could not be found. By 
sec. 36 of No. 228, past shareholders are 
not liable unless present shareholders are un- 
able to pay, or cannot be found. Here they 
could not be found. 

The Chief Justici.— The liCgislature evi- 
dently intended that the justices should be 
thoroughly satisfied thai present share* 
holders could not be found. 

Mr. Justice William a — The official agent 
should make great exertions to find the 
shareholders. 

Mr. FELL0W&— The official agent did all he 
could ; the man who keeps the addi 



can't tell where the people are to be fonnd^ 
nor their addresses ; how could the plaintiff, 
then, know ? The present shareholders ap- 
pear to be dummies. 

The Chief Justice.— This is a question of 
fact for the magistrates to decide ; it is im- 
possible to lay down any general rule, and 
the Court should be very slow to interfere 
with the decision of the justices. We are not 
prepared to say that the decision in this case- 
was erroneous. The circumstances might 
excite a suspicion that shareholders are 
imaginary persons, but the question is one 
for the justices. 

Appeal dismissed without costs. 

Attorney :— For appellant* Welsh. 

WILSON ▼. BYMS. 

Demurrer—Libel'-Fair Cominent on Acta cf 
Plaint\fa Partner. 

Demurrer to declaration. 

Mr. Ireland, Q.C., and Mr. Fellows for the 
demurrer ; Mr. Billing and Mr. Hood for 
the declaration. 

The action was one of libel, brought by 
Peter John Wilson, by James M'Keao his at- 
torney, against David Syme. The declaration 
alleged that the plaintiff and Mr. M'Kean^ 
who was the then President of the Board oi 
Land and Works of the colony of Victoria, 
were in partnership together as a firm of at- 
torneys and solicitors, and as such partners 
had certain clients ; and the defendant falsely 
and maliciously printed and published c« 
the plaintiff, in a newsoaper cafled the A^ 
the words following, that is to say :—*' He 
has closed the front door of the Land Office 
to the general public ; he has opened a pri- 
vate entrance for his partner and his clients;'* 
the defendant meaning thereby that when 
the office of the Board of Land and Works 
was closed to the general public, the said Mr. 
M'Kean, as such president, unduly and im- 
properly permitted the plaintiff, and also 
clients of the said firm, to obtain admission 
privately to the said office for purposes in con- 
nexion with the public lands of the said colony 
for their own advantage over the general 
public, and that the plaintiff unduly and im- 
properly, in company with said clients, 
availed himself of such private admission for 
the said purposes. Second count — That 
plaintiff and Mr. M'Kean had certain clients^ 
and among others the firm of M'Clure, Valan- 
tine, and Co., of which firm Mr. Anderson, 
hereinafter mentioned, was one of the part- 
ners. And the defendant falsely and mali- 
ciously printed and published of the plaintiff, 
in a newspaper called the Age, the words fol- 
lowing, that is to say :— '* At a time when the 
Land Office was closed to the general pub- 
lic, Mr. Anderson, a partner in the firm 
of M'Clure,Talantine, and Co., waited upon 
Mr. M'Kean at the Lands Office, in company 
with Mr. Wilson, the junior purtner of the 
learned president, and obtained from him the 
promise that commons would in certain in- 
stances be open for selection. Acting upon 
this, Mr. Anderson proceeded at once to 
Terang, where his firm has a branch store, 
and, assisted by his clerks and shopmen, 
pegged out the whole of the common on the 
very day that the new Land Act came into ope- 
ration :" the defendant meaning thereby that 
when the office of the Board of Land and Works 
was closed to the general public, the plaintiff, 
in companjr with the said Mr. Anderson, 
unduly and improperly, and with a view to 
obtain an unfair advantage for the said Mr. 
Andexson and his (Mr. Anderson's) said firm 
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OTw the nenenl psblic In the telaetloii of 
oeruin pablie lands of the said oolony 
—namely, the Terang oommon — waltea 
won hif partner, the said Mr. M*Kean. and 
bf tneh andae and improper means, and with 
eaeh obiect, obtained from bim the promise 
that certain commons would in certain in- 
stances be open for selection, of which the 
Terang Common was one, and that Mr. An 
derson availed himself of snch promise bf 
pegging oat the same on the very day 
that the new Land Act came into operation. 
Third count— That plaintiff and M*Kean, 
as attorneys and solicitors, had . certain 
«liflnli^ and the defendant falsely and mali- 
doosly printed and imblished of the plaintiff, 
in a newspaper called the Affe, the words 
following-~*'Mr. M'Kean's good offices are 
more esisily obtained by the friends and 
dients of his Junior partner ;" the defendant 
meaning therel^ that the said Mr. M'Kean, 
in his capadtf of snch oresident» and in the 
discharge of the dataes of snch office, 
andnly faTonred the friends and clients 
•of the plaintiff as snch partner with 
•aid Mr. M'Kean, and gave them undue ad- 
TantagM over the general pablie, and that the 
plaintiff was a purty to and assisted in the 
eaid clients anauly obtaining such favours 
and advantages. 

Demaner.— The words complained of are 
not defamatory of the plaintiff, and are only a 
fair comment on the pablie conduct of his 
attorney, while president of the said board. 

Mr. FiLLOwa.— The libellous words are not 
alleged to be spoken of the plaintiff as an at- 
torney, and there is nothing in them to show 
that they must have been so written. If there 
was an allegation that they were so written, 
and if it appeared that the allegation 
was trne, then it would be a question of 
evidence, and the Jury would have to de- 
-dde. There is no connexion between 
the libel and the professional conduct of 
the plidntiff; it is not alleged that he 
was guilty of any misconduct which would 
justify his being struck off the rolls or made 
«menable to the censure of the Court Avre 
V. Oravm, 2 Ad. and El. 2 ; Foulger v. New- 
eomh. L. R., 2 Ezch.. 327 ; Todd v. JioMtinffg, 
2 Williams Saund., 907 : and Janes v. LiUler, 7 
M. and W., 426, show that the language must 
be used in the way of a man's business or 
profession. Here there is nothing to affect the 
plaintiff's conduct as an attorney. If Mr. 
M'Kean sued, the declaration could not be 
demurred to on that ground, for the libel 
would be on him, not qua attorney but qua 
president: and the question would then 
arise if this was a fair comment on his public 
acts. There is no harm in a man having a 
partner as President of the Board of Lands 
and Works. 

The Chibf Jnsnos.— We are not called on 
to decide that point. 

Mr. FiLL0W8.~It does not matter whether 
Mr. M'Kean was President of the Board or 
not The charge is that Mr. M'Kean gave 
his partner facilities which he did not give to 
others. Throw his relationship to the plain- 
tiff overboard, and what imputation is there 
on the professional character of the plaintiff? 
It is a very ingenious attempt to make this a 
libel on the plaintiff, but how is it any impu- 
tation on him to say that he took his clients 
to the Land Office? 

The CHiEr JusncB.— A man who accepts a 
favour improperly given is as censurable as 
the person who gives the favour. 

Mr. FKLL0W8.~Not altogether. A bribe 



may be given by a man honestly enoogh, but 
the person who takes it may be calpable. The 
allegation is that there were two entrances 
to the Land office, and that the plaintiff got 
in by one entrance before other people, or 
while other people were excluded ; but 
unless it is said ne got something wrong, 
how is be injured? Snpposing it is right 
ifor the public to getf these lands, there is 
nothing dinhonouraole in one man getting 
it before another ; it may be dishonourable 
in one man to give such information as will 
enable another to obtain land, but it is not 
dishonourable in the other to be the recipient 
of the information. Separate the President 
from the partner in this case, and put it that 
a perfect stranger went to Mr. M'Kean, 
how could the stranger be libelled by 
a statement that he obtained access by a 
private door to the Lands office? The 
epithets in the declaration of "undue and 
improper influence" do not put the case a 
step farther. 

The Chief Ju8ncB.~It is not the infor- 
mation that is objectionable ; it is the getdng 
of it in the mode stated. 

Mr. Fellows.— There is no dishonesty in 
any mode of getting information, unless it is 
hv fraud. There is nothing affecting the 
plaintirs moral character in this libel 

Mr. BiLLiiro.— All the cases cited on the 
other side are only slander, and in such cases, 
unless special damage is shown, to maintain 
the action it must have been shown that the 
words were spoken of a man in his business 
or profession. The present case is an action 
of libel, and special damage is unneceMiay. 
In Vox V, Lee, L.R., 4 Exch. 284. it was 
decided that it was libellous to charge 
a roan with ingratitude. It is a ques- 
tion for the Jury to say whcthtr the 
libel was disparaging to the plaintiff. 
That was decided in Cheese v. Scales, 10 
M. and W., ^g ; Fray v. Fray, 34 L. J., 
C. P. 45 ; Harvey v. French, Cr. and Mee.. 
18. Could any person rtfading that article 
have the least hesitation in 8a>iii|s that it im- 
puted to Mr. Wilson misconduct in obtaining 
a private entrance to thti Land Office? 

The Chief Justice.— The clients are cen- 
surable as well as the attomey. 

Mr. BiLUNO.— No doubt, and if the/ chose 
they could bring acUons for libel against the 
defendant It was a gross libel on Wilson 
and Anderson. M'Kean was charged with 
partidpaling in a fraud. Mr. Wilson, as his 
partner, was dragged into it. Why should 
newspaper men be permitted, because a man 
is in a public office, to drag before the public 
all his relatives or bis partnrrs ; and when tbo 
latter came to a court of juiiice for redress. 
be told, " Ob, it's a fair comment on the act8 
of your relative, or partner"? 

Mr. FELhOVfB.—BoydeU v. Jones, 4 M. and 
W. 446, shows that the distinction between 
libel and slander does not hold in a ca^: like 
the present. 1 his libel does not say that the 
plaintiff got what he was not entitled to. It 
merely charges favouriti8m to the president. 
But how does that injure or disparage Mr. 
Wilson? Starkie on Slander. 729. 
Judgment whs given on Saturday, July 9. 
The Chief Justice.— The declaration con- 
tains three counts. On a clcse examination 
of the first and third counts, it appears to us 
that the matters charged refer to the plain- 
tiff's partner, as President of the Board of 
Land and Works, and not to the plaintiff 
himself; nor do we think that there is onyihiuf; 
censurable in the words used. As regards the 
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■eeond ocmnt, the Innendo is much too large 
for the matters charged ; the words used are 
not sufficient to sustain it. For although on 
a first reading the words leave an unpleasant 
feeling as regards the plaintiff's cbaracter. 
yet, upon a close examination, we think that 
the same explanation applies to the second as 
to the words in the first and third count?-, 
namelT that the charge is made asainst the 
plain tUTs partner, and Mr. Anderson and not 
against the plaintiff. It is unnecessary fur 
us to say what is the meaning of the 
words as applied to cither of these. It is 
sufficient now to say tliat we think the plain- 
tiff's name is introduced to make the subject 
intelligible, and that the observations are used 
with reference to the conduct of his partner 
and Mr. Anderson. We concur in the observa- 
tion that we ought to consider the language 
in the sense which ordinary men would attach 
to it ; but we think that there is nothing to 
show that the plaintiff acted improperly, or 
did any thing which his fellow men would 
consider contemptible or dishonest. If this 
case had gone to trial the judge would have 
been bound to nonsuit, or roerved leave t« 
enter a nonsuit, and the plaintiff must ulti- 
mately have been nonsuited. Our judgment 
will therefore be for the defendant. 

Demurrer allowed. Judgment for de- 
liandant 

Attorneys :— For plaintiff, McKean; for 
defendant, Oillott. 

RIOUTA V. POHLMAN. 

Mandamus— Copy of Judgt*9 Notes, 

Mr. C. A. Smyth moved for a rule nUi for 
a mandamus to c<«mpel the Judge of the 
County Court, Melbourne, to furnish the ap- 
pellant in Barry v. MVarthy with a cony of 
Dis notes of th<i evidence taken before him. 
Rule 7 of Order 5. under the County Court 
Statute. 1869. Na 345, enabled any party to a 
suit to obtain a copy of the Judge's notes of 
evidence on paying the registrar a fee. The 
evidence in this case was essential to a proper 
decision in the case, as all the facta were not 
stated in the case prepared for appeal. 

The Chief Justice. The word suit only 
applies to equity proceedings, not to actions 
at law. If ** action" had been used there 
would have been little doubt about the 
matter ; but the rule only applies to equity. 

Rule refused. 

Thubsdat, July 7. 
sx fabte abthub hxwitt. 

Admis^on of Attorney— Transfer of Land 
Act W6i— Conveyancer, 

Dr. DoBSON moved that Mr. Arthur Hewitt 
be admitted to practise as an attorney, solici- 
tor, and proctor. Mr. Hewitt was a certifi- 
cated conveyancer before the Transfer of 
Land Act 18C4 came into operation. 
That act, introducing a new system of 
conveyancing, provided that the convey* 
ancers, on serviiig under articles with, 
an attorney for orifi year, should be con- 
sidered as having served the five which in 
other cases was tieces^ary before a person 
could be admitted as aruirney. Mr. Hewitt 
had Served a year tiincc the new rules regu- 
lating the admission of attorneys came into 
operation— December. 1866. Under the pre- 
viously existing rules, two examinatiena 
in ^ law at the University only were re- 
quired from a candidate, and these ex- 
aminations Mr Hewitt had passed. Under 
the new rules, however, an examination be- 
fore the board of examiners was ne^ssaiy. 



and this examination Mr. Hewitt bad not 
undergone. He submitted, however, that thft 
new rules did not apply in this case, and that 
by the act of Parliament Mr. Hewitt ought to 
be admitted under the old rules. 

The Chief Justice.— If Mr. Hewitt had 
been articled or had taken some steps before the 
new rules, then be might be admitted under 
the old rules. But it could not be supposed 
that he was to come forward at any time and 
apply for admission under the old rules. All 
the act intended was that the gentlemen 
applying for admission should be relievid of 
four years* service under articles. 

Admission refused. 

OOLOMIAL BAKK (APPELLANTS) V. M'OONKET 

(bbspomdemt). 

Fixed Deposit-- Receipt Stolen— Payment by 
the Bank— Gross Negligence. 

Appeal from County Court, Melbourne. 

Mr. Fellows for appellants; Mr. Higin- 
botham for respondent. 

The plaint was for money lent to defend- 
ants by plaintiff' at their request, money had 
and received and interest, the amount 
claimed being on a deposit of £60. The facta 
were that on 4th Augustt. 1869, plaintiff paid 
£60 to the bank, and received a depoftit- 
receipt in the following terms : — ** Fixed de- 
posit-receipt No. 7,106. the Colonial Back wf 
Australa&ia, Mclbuuini*, 4th August, 1869. £60. 
Period six months, repayable 4th February. 
1870. RvCtived from No. 7.196 the sum of £60 
sterling to \h.'. placed tu his credit for six months 
tixed on dt- posit account with this bank, 
bearing interest during that period at the 
rate of 4 per cent. i)er annum, and in the 
t«-rms derailf d by the depositor in his paid>in 
vouciier of ihU date. For the Colonial Rank 
of Australasia. W. Greenlaw, Assistant 
Managtr. Ihis receipt must be produced 
when this money is called for.** Across the 
it-ceipt were written the words "not transfer- 
able, and on the document produced by 
the bank at the trial was the endorse- 
nient ** James M'Comkey," but this en- 
dorsement, plaintiff stated, was a forgery. 
When he obtained the deposit- receipt the 
plaintiff titsned a deposit voucher :^** 4th 
August, 1869. Paid into the Colonial Bank of 
Australasia the sum of £60 sterling, for whi<di 
1 have received a deposit-receipt; and I 
aftree that, in consideration of the bunk 
tiiking charge of the amount, the deposit 
shall not be withdrawn except on giving up 
this receipt, and that the possession ot the 
same by the bank shall De conclusive evi- 
dence of m^ haviii)?, or some person on my 
behalf, having received the amount therein 
expressed. Paid-in voucher No. 7,196, James 
MConkey, Sandridge.*' The plaintiff, when 
paying in the money, signed nis name in a 
book as a specimen of his signature, for the 
Kuidance of the officers of the bank, which 
book was produced at the trial, and in 
which his name was properly spelled. The 
plaintiff stated that on depositing the money 
with the bank he was called upon to sign 
a book, so as to exhibit a specimen of hia 
signature for the guidance of the officers of 
the bank, which book wa^ produced and ac- 
knowledged by the plaintiff, and wherein the 
name was properly spelled. The plaintiff 
also proved that he had kept the depoft.it re- 
ceipt in a purse in his waistcoat pocket, and 
that on the 16th Februarv, 1870, he found 
thatit was taken out of his purse. He ad- 
mitted that he had not seen the receipt for 
three weeks previously. He went immedi- 
ately on discovering his loss to the bank, when 



182 



93 



AUSTRALIAN JURIST 



1m wm informed that it had heen cashed on 
the 9th Febniaryi bj a penon representing 
himaelf as the plaintiflf. He had a suspicion 
that the person who cashed the receipt was 
his hrother-in-law. William Miller, who lodsed 
in the plaintiff's house, but he had at that 
time left the colony. He denied haTing re- 
eeiYcd the money, and that the signature on 
the back of the deposit receipt was his. 
Before paying the amount of the fixed deposit 
receipt to the holder, the bank, according to 
their practice, required the holder to sign the 
deposit receipt, which he did. On comparing 
the last-mentioned signature, it was apparent 
that the name was written differently m one 
from the other, and that the surname in the 
forged signature was mis-spelt 'Comkey,' 
instead of 'Conkey.' The defendants then 
applied for a nonsuit^ upon the ground that 
inasmuch as it afipeared by toe deposit 
Toucher signed by the plaintiff, and produced 
to and proved by him, that it was agreed by 
the plaintiff that the possession of the deposit 
receipt by the defend ants should be conclusiTe 
eyidenoe of the plaintiff having, or some 
person on bis bebalf having, received the 
amount therein expressed, the plaintiff was 
not entitled to recover, and that the plain- 
tiff had failed to prove anv negli- 
gence on the part of the deiendants. 
The Judge reserved the point The defendants 
produced the deposit receipt-book, having the 
signature of the plaintiff therein, made by 
him at the time he deposited the money with 
the bank, and prov^ the payment of the 
amount of the deposit receipt to a person who 
produced it to them and represented himself 
as James M*Conkey, the plaintiff. They also 

E roved that before paying the amount to him 
e signed the name purporting to be that of 
the plaintiff on the back of the deposit 
receipt The difference in the sisnature does 
not appear to have attracted attention on the 
part of the bank. The defendants also 
proved the payment at the same time of £1 
4s. for interest to the same person who re- 
ceived the £60. The judge gave a verdict for 
the plaintiff for £61 4s., stating that, in his 
opinion, the defendants had been guilty of 
gross negligence, the signature being unlike 
that of the plaintiff, and the name of the 
plaintiff being misspelt Afterwards, on the 
13ih da^ of May, 1870, the defendants served 
the plaintiff with a notice of motion for a 
nonsuit upon the same grounds as those pre- 
viously mentioned, and upon the heaiing of 
the motion on the 30th day of May the judge 
refused it with costs. The defendants being 
dissatisfied with the said decision, have given 
notice of appeal to the Supreme Court the 

5 rounds of such appeal being as follows : — 
. That inasmuch as it appears by the deposit 
voucher signed by the plaintiff, and produced 
by the defendants to the Court and proved 
by the plaintiff on the trial of this cause, that 
it was agreed by the plaintiff that the posses- 
sion of the deposit receipt by the defendants 
should be conclusive evidence of the plaintiff 
having, or some person on his behalf having, 
received the amount therein expressed, the 
plaintiff was not entitled to recover, and the 
decision of the said judge was bad in law. 

2. That the plaintiff failed to prove any act 
of negligence on the part of the defendants. 

3. That the verdict was against evidence. 

Mr. Fellows.— The defendant is concluded 
by the condition to which he agreed that the 
bank were not answerable to him if they paid 
the monej to any one holding the receipt It 
is a question of contract. 



The Chixf Justicb.— Not so. The crimi- 
nal law overrides the contract It would be 
a direct encouragement to crime if we held 
that the bank were at liberty to pay the money 
to any one producing the receipt 

Mr. Justice Barry.— No title to proper^ 
can be acquired by a felony. 

Mr. HiGiKBOTHAM.— The introduction of 
the clause alluded to into the receipt only 
shifts the burden of proof. It rested with the 
plaintiff to prove gross negligence on the part 
of the defendants, and he did so. Phillips v. 
CfnrX;. 2C.B., N.S.,156. 

The Court held that the decision of the 
Court below was correct and dismissed the 
appeal with costs. 

Attorneys: — For appellant Vaughan, 
Moule, and Seddon ; for defendant, Read. 

BELL v. STEWART. 

Payment out of Court— Monty Lodged tn 
Lieu of Bail. 

Mr. Billing moved for a rule nisi to rescind 
an order of Mr. Justice Barry*a for the pay- 
ment of money out of court luid for an order 
directine repayment of the money, on the 
defendant giving security of £10 for costs. 
The defendant had been arrested under a ca. re, 
and he had paid the amount £178, with £10, 
into court He had. however, omitted with- 
in Uie proper time, when giving special bail, 
to pay a further sum of £10 for costs, and Mr. 
Justice Bury had made an order for payment 
to plaintiff of the £178. It was contended 
that orders for pavment of money out of court 
could only be made by the Court and not by 
a judge in diambers. It was so laid down in 
Oeaeh v. Coppin, cited in 2 Lush's practice, 
and by Baron Parke in Smeaton v. Collier, 1 
Exch. 411 the defendant wanted was to have 
the money in court to abide the result of the 
action. 

Mr. Justice Babbt-— Can yon not apply in 
chambers to have the order rescinded? If 
you take a rule the matter must stand over 
till next term. 

Mr. BiLLn;o.— The rule may be returnable 
in chambers. 

The Chief Justice.— You may take the 
rule returnable either in Court or Chambers. 
Rule nisi granted. 

Attorneys:— For defendant Stephen and 
Cameron. 



Tuesday, June 2L 

moss v. levy akd anotheb. 

Demurrer— Trust Deed for the benefit ofOredi- 
tors— Commission to Trustees — * Last men- 
turned Schedule ''-Insolvency Statute, Sections 
116 and 117. 

Demurrer to plea, and cross demurrer to 
replication. 

Mr. Fellows for plaintiff. Mr. Higinbotham 
and Mr. Lawes for defendants. 

Declaration on two bills of exchange for 
£540 and £587, drawn by plaintiff anc. accepted 
by defendants as not paid at maturity. Plea 
that after the accruing of the causes of action 
and after the passing of the Insolvency 
Statute. 1865, and after the commencement 
of this action, to wit, on 8th March, 1870 
(four days after the issue of this writ), the 
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defendants executed a deed of assignmetit in 
trust for theircreditors to RobertMurray Smith, 
and Qeorge Martin, and said deed was duly 
executed by defendants ; and by said trustees, 
and by four-tifths in number and value of 
the creditors of the defenaants and each of 
the defendants ; the deed was executed in 
presence of S. H. Cohen, then a justice of the 
peace in and for Melbourne, was attested by 
such Justice, and notices of the deed &c., 
were published in the Argua and HercUd 
newspapers, within fourteen days after execu- 
tion, and there was annexed to the deed, a 
true and particular account of the property 
of every description (wearing apparel and 
necessaries to an amount not exceeding £25, 
only were excepted), of which defendants and 
each of them was then possessed, or any persons 
in trust for them or either of theni, was or 
were legally or equitably entitled in posses- 
sion, or rev« rsion, or expectancy, so far as 
defendants uiid each of them could set forth 
the same and : art of such prop«rrty was real 
estate 8ituat*'<l in Victoria, and a memorial of 
the said deed and asaignment which covUained 
a copy of the aaid scfteduU of the said real 
estate tixu duly registered within fourteen days 
next after such execution as aforesaid. And 
the defendants further say that said deed 
contained a provision releabine the defend- 
ants and each of them from their and each 
of their debts, in consideration of said deed 
and assignment as aioresaid, without full or 
any other satisfaction or uayment for the 
same. And by virtue of the premises, and 
by force of the said statute, the scdd deed 
and release were and are now binding on said 
creditors so named in such schedule as afore- 
said, including the plaintiff and the defend- 
ants, and each of tnem are and is accepted 
and discharged of the claims of plaintiff 
in the declaration mentioned. Demurrer to 
plea, for it does not appear that a copy of such 
last mentioned schedule ufas duly registered. 
And replication that by the deed it was pro- 
vided tnat the trustees were at liberty after 
payment of the costs of preparing, kc, the 
deed, and of the sale and conversion of the 
estate to apply the same monies in or towards 
payment and to retention by themselves of a 
armmisnon on tfie gross amount to be recewed 
by tfiem under and by virtue of said deed of five 
percent, for their time and trouble in and 
about carrying oat the trusts of the deed, and 
then in payment of the debts rateaUy ; and 
the deed also contained a provision that when 
four-fifths in number and value of all the 
creditors of the defendants, and each of them* 
had executed said deed it should be laiu^for 
each of d^endants to he^ and retom jmm6»- 
sion of aU his separate estate specified in the 
sixth and seventh parts of the second ached* 
ule to said deed, and the said trustees should 
convey and assign to the defendants, and 
each of them, according to the tenure and 
nature thereof, his said separate estate for his 
own absolute benefit And the i>laintiff says 
that Uie separate estate specified in said sixth 
and seventn schedules was of great value and 
comprised all the separate estate which de- 
fendants respectively had and were entitled 
to. 

Defendants joined in the demurrer and also 
demurred to the replication that the provi- 
sions of said deed in the replication set forth 
do not, nor does either of them avoid the 
deed or make the release not binding on 
plaintiff. 

Joinder by plaintiff. 



Mr. FxLLOWB.— The plea is bad, for it does 
not alleged that the "last-mentioned sched- 
ule " relerred to section 116 of the Insolvency 
Statute was not duly registered. The plea only 
says that a memoiial of the real estate was 
registered and not the schedule. As to the 
replication there is no power in the act by 
which the creditors can icconvey to the 
debtor any portion of his estate. The act 
contemplates the surrender by the debtors 
of all their estate ; and that provision would 
be completely set aside if the trustees 
could rccouvey it all to them again. The 
separate estate of the insolvents would be 
liable for the joint debts after the separate 
creditors were paid. The deed was also void 
for giving commission to the trustees ; it was 
in coutrAvetition of the usual rule of law for 
a trustee to receive compensation for his 
services. 

Mr. HioiNBOTHAM.-ife Curlc, 3 Wy., W. 
and a'B. 66, decides the first point and shows 
that the plea is good. All that is required to 
be registered is the memorial of the real 
estate. On the second point Levy v. Katzens- 
tein, 3 Wy. W. and a'B. 80, was decisive. The 
question was one for the creditors themselves 
to determine ; if four-fifths did not sign the 
deed the debtors would LOt be released. B€ 
Von der Heyde, October 5, 1865, showed that 
the opinion of Mr. Justice MoleKWorth was 
that trustees could receive commission, there 
was nothing unreasonable in such a provi- 
sion ; why should not the trustees be paid 
for their trouble. 

The case was argued June 23, and judgment 
was delivered June 25. 

The Chief Justice.— The v^uestion raised 
by the demurrers in this case is, whether an 
assignment in trust for creditors executed by 
four-fifths is invalid because the schedule of 
personalty has not been registered as well as 
the memorial of the real estate, and whether 
the deed is not also invalid because it con- 
tains clauses that the debtors may retain their 
separate real estate, and that the trustees may 
be allowed a commission of 5 per cent, on 
the gross proceeds. On the first point we 
think Be Curie governs this case, and that 
the section is merely directory, and not 
mandatory. As regards the retention of 
the real estate, we think that the act con- 
templattrs such a case, and supposes it pos- 
sible that the creditors would be at liberty, 
after a deed has been executed by four- 
fifths of their number, to allow the debtor to 
retain all his property. It can hardly be 
ima^ned that there should be such a case, 
but It is possible. Here the debtors are not 
allowed to retain all their j^roperly, onlv their 
separate real estate. It is a matter for the 
creditors themselves to decide, and if they 
choose to give the property they are at liberty 
to do so. The intention of the Legislature is, 
in our opinion, that if four-fifths of the credi- 
tors execute the deed any reasonable pro- 
vision may be inserted, and the remaining 
one-tifth is bound. The same observation 
applies to the clause relating to the commis- 
sion to the trustees. Five per cent, on the 
gross proceeds certainly appears extravagantly 
high, out it is a matter solely for the creditors. 
We cannot say the deed is void. We think 
the defendants entitled to judgment. 

Judgment for defendants. 

Attorneys for plaintiff Godfrey, for defen 
dants Braham. 
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CHIEF COURT OF MINES. 

MovDAT, July 11. 

(More Hia Honoar Mr. Jnstioe MdlMworth, 

Chief Judge.) 

WAKBHAM ▼. 009HA1L 

MMm Siaiate, No. 291, 8eeL 13. 14, and 101 
—Besumptkm by Oroum as Reserves of Land 
held under Minert^ Mtghts-^urisdie^on of 
Warden. 

Special ease from the warden at Stowell. 
"Thie was a complaint for treapaai on the 
murt of Wakeham and partar which came on 
for hearinff before me, dj which they sought 
to obUin tke decision of the warden that the 
defendants on 11th September, 1869, and on 
divers other dajs since, did trespass npon 
certain Crown land * sitoated at the Qoarta 
Reefs, Pleasant Creek, being amalgamated 
claims Nos. 1, 2, and 3, North Caledonian 



Beefs, and known as the Stirlingshire Com- 
panf's claim, in the mining district of Ararat, 
and division of Pleasant Creek, then and 
•till in the possession of the complainants as 
a daim nnder and by virtae of their miners' 
rights ; and the complainants farther sought 
to recover from the defendants the sum of 
filO bj way of damages for snch trespass ; and 
that the defendants, their servants, imple- 
ment^ Roods^ and chattels may be removed from 
the said claim, and that thev may be restrained 
by order of the warden nom farther tres- 
passing thereon. It was nrged on the part 
of the defendants that I had no juris- 
diction in the matter, the land on 
which the alleged trespass was committed 
having been proclaimea as temporarily re- 
served for police parposes in the Oovemmeni 
OaseUe, No. 44. of 3rd September, 1869, at 
pase 1337, and having also bden proclaimed 
as land excepted from occapation for mining, 
lesidenee^ or business purposes, in the Ooeem' 
meni OaaieUe, Na 56, of October 1, 1869, page 
1593). It was nrged that it was in the power 
of the Government at any time to resume 
possession of Crown lands, and that I h^ no 
Jurisdiction in cases between Government and 
the occupiers under a miner's right On behalf 
of the complainants it was rc^ed that the 
mere fact of land being temporarfly or perma- 
nently reserred did not deprive me of i anj 
Jurifoiction in the matter, ml that any aaca 
proolamatidn could only apply and extend to 
open groand, and not to lana held or worked 
nnder a miner'e right— that any proclamatiosi 
reaenring suoh land so held woald be null and 
tM. I being In doubt whether I had Jurisdic- 
tion in the matter determined to reserve the f ol- 
lowingquestionsfor theopinion olji ourHonour 
—1. Whether the fact of Crown lands being 
temporarily or permanently reserved, deprives 
the warden of his jurisoietion in cases in 
which such lands were, at the time of being 
so reserved, held under miners' rights. %. 
Whether the warden has any jurisdiction in 
cases ariring between the Government and 
parties claiming under miners' rights. The 
appeal was brought beforo the Court on 25th 
May, but was returned to the warden by con- 
sent that the following question might also be 
asked :— 3. Whether Crown lands temporarily 
or permanently reserved, the same Iwing at 
the time of such reservations occupied for 
mining purposes under miners' rights, can be 
resamed or taken possession of by the Crown 
under said temporary or permanent reserve* 
tions, as andnst the holders or . occupiers 
thereof under miners' rights, at the time of 
snch reservations.'' 

The appeal was heard June 24. 

Mr. Holroyd for the' complainants; Mr. J. 
W. Stephen for the defendants. 
His HoHOUB delivered the following judg- 
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ment :— Special eaae from the waiden, Stawell, 
mTolnng qneetioiit M to tbe Crown'i licht 
to resiime I«nda held as claima. The Mimng 
Statote^ 1865. aec. 6. aQthoiUes the holders 
of minen' rights. acoordiDg to hye-laws, to 
takepossenionof and occapy Crown lands, 
and f^Tes them title to retain their occupa- 
tion, except as against Her Majestf . and sob- 
jeet^ to sabseqnent proTision. The 72nd 
section also presenr es all rights of Her 
Mi^estj. In section 5, the words, " taking 
possession." are used for the first act; 
the word "occapj" is for continning 
in possession. The 13th section provides 
that "aU Crown lands which shall have been 
applied to any pnblic nse or parpose, or which 
shall be lawfnlly and bondiUU nsed as a jMd, 
garden, Ac., or npon whicn any house, &c., 
shall be standins, shall be and the same are 
hereby exempted from occapation for mining 
mirposesL" &c Bt the 14th section, "the 
QoTemor in Conncil may at anv time, either 
by a general or particalar description, except 
from ocenpation for mining parposeiL ftc., 
any specific portion of (^wn lands, or 
any cliiss of Crown lands, and no land, ftc., 
excepted, ftc., shall be occoiM under miner's 
right. ftCn nntil saeh exception shall be re- 
▼oked." A daimholder mi^ht hold for erer, 
in nnte of the greatest pabhc inconTcnience, 
land wanted for pnblic purposes, unless some 
words were found in tne act authorising the 
Crown to terminate his interest in the claim ; 
and the words used, section 14, are, I think, 
quite suiRdent for the purpose as to both the 
commencement and continuance of mining. 
There is no express legislation in the Mining 
Statute as to priority between claimbolders 
and purchasers under Crown land sales, but 
in the parallel case of holders under business 
licences the 19th section treats as of course the 
right of the Crown to sell, and proYides 
compensation to the holder of the ousiness 
licence baring made improyements. An 
arbitraiy power of resumption in the Crown 
or its officers may, it is truCi be exercised in a 
most oppressive manner; but many such 
arbitrary powers which theoretically exist are 
found to be sufficiently chedced hy Parlia- 
mentary remonstrance or the force of public 
opinion from working practical injustice. The 
nets of the case actually before me are 
that the complainants were in lawful pos- 
session of a claim. ' Afterwards a part of it was 
proclaimed, under Na 145, Sect 5, as tempora- 
rily reserved for public purposes ; gaaetted 
Septembers, '1869. Afterwards the same part 
was excepted from occupation for mining 
purposes ; gaaetted October 1, 1859. I infer 
from the case that the police under Oovem- 
mentauthoritytooknosBeBBloiiof thisland, and 
wera defendants. The plaint sought their re- 
moval and damagei for trenaa. The quet- 
tiona first paif. were— whewer the faci of 
CEOwn lands being lemponiily or pezmn- 
nentlv res e r v ed deprives the warden of hii 
Juriediction in oases in whieh such lands wm 
at the time of being so le e er ved held nndor 
miners' rights? I think that lands beity 
reserved, al aU events temporarily, m 
neither an application, a user, nor aa 
exception from occupation, so I answer tlia 
question in the negative. The second qnaa* 
Qon put was whether the warden had anf 
Jurisdiction in cases arisfay; between the Qo- 
vemment and parties claiming under minerr 
righti? The Mining Statuto, section lOI* 
sub. 8^ and 177, gives the warden fnrisdie^ 
tion for trespass on daims. The Qncon her- 
self could not be subject to jurl«iictioii 
unless named, but I think that personsif acting 



unlawfully or on her behalf would be^ I 
shall answer accordingly. Upon a suggestion 
that it would be well to have further 
queries the case was sent back to the warden, 
who added question third, whether Crown 
lands temporarily or permanentiy reserved, 
the same oeing at the time of such reserva- 
tion occupied for mining^ purposes under 
miners' rights, can be resumed or taken pos- 
session of by the Crown under such tem* 
porary or permanent reservation as against 
the holders or occupiers thenof under 
miners' rights at the time of such re* 
servation? This question uses the word 
"reservation" ai^ain as if it amounted 
to ''application." I have been nniuested 
by counsel for the plaintiirs and the Crown 
to give an opinion on the power of the 
Crown under sect 14 to except from occupa- 
tion lands previously held as a claim. I think 
the proviaons of the 13th section relate to 
applications to pnblic uses as a yard, ftc, 
before the land is taken possession of as n 
daiBD, so that the clAiraholder cannot be dli> 
possessed for such reasons. I am led to this 
from the use of the words, "shall have 
been," and the coupling of cases of pubUo 
application and private uses. I would 
not wish unnecessarily to set about 
defining "applied to any pnblic use." 
I think the 14th section enables the Governor 
in Council to defeat a previoudv existing 
claim, and terminate the daimholders' occn* 
pation. I shall answer the questions so as to 
convey this. First, —The fact of Crown lands 
being temporarilv reserved doee not deprive 
the warden of his jurisdictfon in cases in 
which such lands were at the time of being 
eo reserved held under miners' rights* 
Secondly. -rThe warden has jurisdiction in 
cases arising between the Government and 
pwties claiming under miners' rights, so far 
as regards suits by daimholders for trespass 
against offidals, not such suits against the 
Queen. To Uie third— The temporary resei^ 
vation of Crown lands is unimportant on the 
subject. The Governor in Council, A».,cannot, 
I think, apply Crown lands previously held as 
a!daim to puolicuse under the Mining Statute, 
section 18. but may under section 14, except 
such lands from further occupation as a 
daim, and then use them without regard to 
the rights of the daimholders. 

Solidtors: — For complainant^ Toumay; 
or defendant, Gnmer. 
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SVPREBIE COUR'T. 

BirmroB in banco.— TRunrT tbbil 

(Before their Honours Sir W. F. Stawell, C. J., 
Mr. Justice Bany, and Mr. Justice Willtams.) 

THuaaDAT, July 7. 

HOUflB (AFPILLANT) ▼. NOBTON (mBaPONfilMT). 

Liability of Ship Owmer^Power of iioiier to 
PUdgt Oumer'9 Crtdit^Ooniract to Tow to 
andfirmn Sea^MmploymeiU of Seeomt T^, 
Appeal from petty sessions, Mdboume. 
Mr. Qninlan for appdlant ; Mr. Fello#sfor 
respondent.- 

The plaintiffs were Norton and Graham, 
proprietors of steam tugi^; the defendant waa 
iBdwin Holmes, the owner of the ship Ch«- 
sea. The plaintiffs claimed £63 for towing 
the Chdsea from the Heads to Hobson'aiBaiC 
'The particulars of demuid were:— Towage 
flrom Heads to Bay by Sophia, as per oo n tracfc 
£18: extia towage fropm outside Heada, anil 
aenioea of aeoond tog (The Beaofaita)^ £tf $> 
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to attehdanoe on tho ClielMik numlng into 
QaeeoicUif and ralarning with proTiilona per 
8opHli*£15; aie of bawwn, £5. M- 
lendanti paid into Coort £;» 17t. When 
the caiue wai heard the defendant's ooan- 
■el etated that the only item in dii- 

Kte wai the £26 for extra towage per 
■olnte, all the other itemi having been paid 
into Coort; with the coeti. The facte, ae col- 
lected from the CTidence, eet oat at grMt 
Im^ in the caae^ were— That the Chelaea 
antTed from Chioa. 24th Angnst, 1869, with 
a nnmber of Chineee immigranta The master 
was dead, a nnmber of the Chinese were dead, 
and others were dying, and the ship was short 
of provisions. The steam-tog Sophia was 
then oroiiing seven or eight miles ootside the 
Bmda, and the master (J. P. Richardson) 
was hailed by the Chelsea, the chief mate 
of which asked him to ron into QoeenscUfF 
and obtain provisions. The wind was then 
blowing hard, and Richardson said he coold 
not tow the ship to Melboorae. He did not 
hear the answer, hot went to Qoeenscliif and 
telegraphed for the Resolote. The Sophia 
retomed to the Chelsea with provisions, towed 
her inside the Heads, was then joined bv the 
Resolote, and both togs towed Ihe ship to 
Hobson's Bay, the time oocopied being six 
hooEB. The pilot was anxioos to get the 
ship to Hobson's Bay instead of anchor- 
ing at Qoeenscliff till the wind, then 
blowing from the north, had changed, 
becaose the ** ship was foil of Chinamen, the 
am>tain was dead, and the health officer ad- 
TiMd ik" It appeared that on Septem- 
ber 2& IBdS, Mr. Holmes had contracted 
with Spence Brothers and Ca that the 
latter shoold tow his vessels to and 
from sea, and £18 was to be charged 
for the towage of the Chelsea each wav, and 
the contract was to exist for a year. On 2nd 
Janoary, 1869, Spence Brothers and Co. dis- 
posed of this conuactk with others, to Norton 
and Graham, and the defendant contended 
that nnder this contract he was only boond 
to pay £18 for towage^ no matter how 
many togs were employed. It was proved 
tiiat plaintiffs had done work for the de- 
fendant nnder the contract with Spenoe 
Brothers and Ca Mr. Holmes, who was 
called for the defence, said that his office was 
not far from the plaintiffs' ; that he received 
from the plaintiffs, on Aogost 24, a memo- 
random that a telegram had been sent from 
Qoeenscliff for the Resolute^ and that she 
hiad been despatched. This memorandom 
was not seen till an boor and a qoarter 
after the Resolote had left the bey. 
He never gave any aothority for any 
extra services. The vessel was nnder char- 
ter, and it was no advantage to him to 
get her op ^oickly. Althoogh he had 
paid money mto coort, he dispoted the 
whole of the charges except £18. The de- 
fendant's coonsel contended that the contract 
indnded Uie extra steamer, as it contained no 
exception, and that^ even if it did not so in- 
dode, the mate had no aothority to pledge 
the defendant's credit, and that the pUontiffs 
ahonld have waited for and obtained the de- 
fendant's instroctions. The jodge overroled 
both objections, botthooght the charges ex- 
oessive^ and was aboot to retom a 
▼Mdict for • defendant^ when plaintiffs' 
coonsel claimed the benefit of the 
admission of defendant's coonsel that there 
was only one item in dispote, namely, the 
£^, and the Jodge foond a verdict for 
plaintiff for £13 b^ond the som paid into 



ooort 

Mr. QuoTLAV.— Plaintiffs contracted to tow 

the ship from and to sea for a certain som. 

They most take the risk of the weather being 

onfavoorable, and shoold provide whatever 

steamers were neceseary. B^w*",™"?,*!?* 
steamer was not within the contract, atdl the 

mate had no aothority to bind the owner. A 
telegram ooold have been sent to the defend- 
ant for instroctions qoite as easily as one to 
Kortonand Graham ; and tfaoownar ni aship 
was not liable for ohaiges inconed where he 
was within reach of being oommonicated 
with. 

Mr. Ffllowb.— The verdict is evidentiy a 
mere compromiM ; the jodae only took on 
himself to tax the plaintiirs claim. 

The CHny Jn8nGg.^What power had the 
mate to bind the ship? 

Mr. Fellows.— Under the dxcomstanceshe 
was boond to act on his own responsibilitf . 
The master was dead. tfaejMsengera wm 
dying, there were no proviirfons, ndttie 
mlot thooght it adviMOile to nropeed at 
See to MelboiiiBAi It wai my in caaee 
where money was iMMfoWed. when the dwner 
coold be eomm wiieated with, that the maeter 
was not liable if ondit coold have beefi ob- 
tained for the foods which ^ money was 
osed to porchase. WmOaee^. Aeldm, 7 Moo., 
P. a a, 408 ; /o/kns V. Shium§,2Q. a. 426; 
Arthur v. Barim, 6 M. & W., U8 ; BimairdM 
e. HaiM, 14 C. a, 107. Nor did the contract 
cover the extra services, for it was desirable to 
have the ship brooght to Hobson's Bay •* 
once. That coold not be dona by one 



The Chut Juanoi.— We think the defend- 
ant is not liable. Plaintiffs ondertook to do 
certain work, and if it was necessair to do that 
work that two togs shoold be emproved. they 
were boond to employ them, we do not 
think the owner is liable for the act of 
the master when there were means of com- 
monication between them. As to the advice 
of the pUot, ' that gentleman was natorally 
anxioos to get back to his station as soon as 
possible, llie appeal will be allowed, and 
plaintiffs will be non-soited. 

Appeal allowed, with ccets ; plantiff non- 
soited. 

Attorneys :— For appellant^ J. B. Bennett ; 
for respondent^ Plommer. 

MOHDAT, JULT IL 
BIOniA ▼. DBAFIK. 

StaJtuJU of TVicste, Std, SS—PMie Officer-- 
Qfficer^Mahng FaUe JSnirie$ in CcmpcmifB 
Booki. 

Special case reserved by the Chief Jostioe 
at the trial of Thomas Webb Draper. 

Mr. Ireland, Q.C., and Mr. Miller for the 

Srisoner ; Mr. Donne, Crown prosecotor, and 
Ir. Adamson for the Crown. 

The case reserved was as follows :—" The 
defendant was charged, being the officer of 
a body corporate and poblic company, with 
having made a false entry in a book of 
the company with intent to defrand. The 
information contained foor coonts. The 
first was— 'That Thos. Webb Draper, on the 
10th day of September, ▲.D. 1868, being then 
an officer of a certain body corporate and 
poblic company, t.e., " TheCommerdal Bank 
of Aostralla, lamited," did with intent to 
defrand make in a certain book of accoont of 
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the said bod j oorporateb to wit» in a oertftin 
ledger, an entrr purporting to give credit to 
one Frederick ChriBtian Klemm for certain 
money, to wit, the eom of £390, which said 
enti7 was then a false entiy, oontraiy to the 
form of statute in that case made and pro- 
vided.' In the second, third, and fonrtn, a 
like charge was repeated, the intent to de- 
fraud merely being vaned, the first and 
second counts referring to one entry, the 
third and fourth to another. An application 
was made to quash the information on 
the grounds that the statute 28 Vict, Na 234, 
section 88^ related to pMk officers, not to 
officers. I declined to quash, but reserred 
the point of law. It was also objected, at 
the conclusion of the case for the prosecution, 
that there was no proof that tne defendant 
was an officer of the bank. The evidence on 
the point was as follows :—' George Vallen- 
tine. general manager of the Commercial 
Bank at Australia, produces books of the 
bank. Thomas Weob Draper was account- 
ant of the bank. This is his signature^ and 
this is his commission. Prisons is the same 
person. He acted as accountant His duty 
as accountant was to superintend all the 
other officers, and see that they did their 
duty. In the absence of the manager he was 
to receive customers, and perform other 
dntiek The other clerks were subordinate 
to him. He performed these duties.' This 
witness, on cross-examination, said the seal 
of the company was affixed to the commis- 
sion after the defendant left the bank. 
I ruled that the fact of the defendant 
having signed the affreementi and entered 
on the duties of nla office as aooonnt- 
antk and havbig continued for a long time to 
discharge those duties, afforded evidence to 
go to the Jury that he held the office of 
accountant^ and was an officer of the bank. 
Thejuiyvetomed a verdict of 'Guilty.' I 
poatponed passing sentence^ and now sttbmit 
for the decision of the Judges whether my 
ruling was ooneot or not^ 

See a. /. JSL, (OL 

Mr. Ibilahd.— The indiotmeni is framed 
upon the 88th section of the Statute ol Trusts, 
w^^ct,Na234. "If any director, manager, 
officer, or member |ol anv body corporate or 
pubUe company, shall, with intent to defrand, 
tetioy, alier, matiUiteb or liJiiiiy any ol the 

worksy papers, wtitings, or securities, beloiig- 
ing to the body corporate orpnbllc cbmpany 
of which he is a director or manager, pubUo 
officn, or member, or make or concur in the 
making of any fuse entry, or any material 
omission in any book of account or other 
document, he shall be guilty of a mis- 
demeanour. " In the two preceding sections^ 
86 and 87, in which provision was made for 
directors or officers fraudulently appropriat- 
ing property, or fraudulentiv keeping ac- 
counts, the term "public " is not UMd In 
conjunction with officers. All these three 
sections purport to be taken from the English 
act^ 20 and 21 Vict, cap. 64, which containa 
the expression "public officer," instead cf 
officer merely. Draper was improperly con- 
victed in this cascb for he was not a " pnblle 
officer" of the bank, nor was he even an 
officer. There was no doubt that a penal M 
must be construed strictiy— X^mitTit <m Ato- 
tuUs, 688 ; Hendenon v. SheHxmme, 2 M. ft 
W., 239: Edrick's case, 5 Rep., Ua It 
was contended for the Crown that it 
was intended to make all officers amen- 
able, and that the insertion of "pnblie 



officer" in the latter part of section was 
an inadvertence. But the express lanpiuage 
of an act of Parliament was not to be rejected 
on such a supposition. It was usual where 
the meaning of an act was obscure and the 
language not express to endeavour to ascer- 
tain what the Legislature intended ; but such 
a course was never followed where the worda 
were plain and intellioible. The English 
act was never intended to apply to such 
a case as that of the prisoner. There 
"public officer" had a well understood 
meaning. When the acts were passed to facili- 
tate the formation of Joint stock companieiL 
Kwer was given to the comnanies to sue and 
sued in the names of their "public 
officers," and it was to meet that class of per- 
sons that the20 and 21 Vict , can 54, was passed. 
It was said there were no public officers here^ 
but; in fact there were several bodies who 
sued and were sued in the names of certain 
officers, who were practically "public officers." 
The Uiiion Bank, for instance, sued and was 
sued in the name of the inspector. 

ter. Adambov.— That is specially provided 
lor by statute. 

Mr. Ibelans.— The function which is di^ 
ehar^ ii everything, and the function of a 
public officer is to sue and be sued. Tliat is 
the definition given in Wharion*s Law Lex^ 
cofi| quoting 24 and 26 Vict, c. 96^ ss. 81 to 84. 
Bmlen ana Leake en Pleading, 3 ed., p, 27, 
bears out the same view. Thm might be a 
difficulty in applying the section in this country, 
but the Court, as this was a penal statute^ 
ought rather to allow the section to become a 
dead letter than give it a construction 
in contravention of the express language used 
by the Legislature. But even if it should be 
held that the section referred to other than 
"public officers," Dnj^i was not an officer. 
He was merely an assistant manager, under 
a hiring for a year. An officer meant 
a person who might act against the 
will of those over him. How could 
an assistant manager act against the 
wishes of his directors? The definition of 
office gdven in Bacon^eAMdffement, VoL 6,and 
OnUeee Digest, Vol. 3^ chapter 26^ was opposed 
to the view urged by the CrowiL It is quite 
evident the Legislature did not consider the 
manager an " officer," otherwise they would 
not have expressly mentioned him ; and M % 
manager was not an officer, how could an 
assistant manager be an officer? In the 
Customs Act^ sec. 3^ the words used were^ 
" any officer, derk, or other person what- 
soever"— the words " or other person" in- 
cluding thoee not officers or derks. But heite 
the expression used was simply "officer." 
Every employment was not an office--Sir 
John Baker's case, 2Sid. 

The Chuf JusnoB.— An officer means a 
nerson employed in some capad^ ; whether 
^' public" ought to be inserted before officer ia 
another queatioii* 

Mr. iRgLAim. —In the BowU Standard Com' 
— v.9i^O(Ni,3Wy.W.ftA^B.L.8^theGonrt 



^ 



that the manager of a mimng comnanf 
was not an officer, although the deed of 
association expressly reiened to him assadi. 

The Chut Juanoi.— If the section is onlf 
intended to ai«ly to officers in the sense yoa 
contend for, it Is usdess ; for, in that senses 
there are no officers of a coipo r ation. 

Mr. Ibilavs.— I contend Draper was noi 
an officer, still less was he a public officer, and 
that the act only ttpplim to puMio i rfU fflff fc 
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JCr. ASAMWur. fof tlie Growii.— AsfrilMf 
tqhl penradet Um MgnoMiil for Um priMMMr 
li tiMfci " oflkei" mnil be iim4 in 111 stdcl lanl 
■»NM>itifc aiftd not in iti popular aonao. Bat 
ii^aiany of our priTsteacti tha word **ol&o«r" 
«M ^ued indiieoUj in iU popular meaning 
oC aaer?antk aa it was vied in the Statate of 
^?nati. The Aotl9 Vict, to incorporate the 
CoK^nial Bank («ection 26), contained the 
wma, "Eyeiy manacer, aooonntant; or other 
•officer, dark, or aehrant of the laid oomra- 
ttbn." 80 the act to incorporate the National 
Bank. 22 Vict. Na 7< aec. 25^ contained the 
•ame wordi. and the act incorporating the 
Bank of ^toiiai 17 Vict, had the lame 
worda. Theie acta diowed that our 
liMblAtore vied "officer** in other than ita 
gtnet legal meaning. Aa to the inaertlon of 
" imhlicMMfoie *' officer," if the EngUdi act, 
from which the colonial act waa aaid to be 
•copied, were looked to, it wonld be fonnd 
that"pablic officer "occurred in all theaec- 
tiona. The omiaaion of " public " in oar act 
in eveiT place except one ahowed moat con- 
claaively the intention of oar LeaJBlatare, 
and that " pablic " waa retained in the latter 
part of aection 88 bf pare inadvertence. The 
term "paUic officer** waa anknown to oar 
la# ; it la the creation of Engliah atatatea 
within the laat few yeank None of theae 
Apta are in force in thia coantry, and 
for an parpoaea of oonstmction thoae 
Engli«hacta moat be treated aa foreign law. 
We had no pablic offioera here. The Union 
Bgnk waa referred to, bat there the bank had 
00' option : it waa the creation of statate, and 
moat appoint ita inspector, in whoae name it 
might aoe and be aaed. The Aaatralaaian 
Inaarance Company and the Colonial Insar- 
ance Company aaed and were aaed in the 
namea of certain officers, bat that waa by 
apecial atatatea in which provision to 
that effect was made, and thoae persona were 
not thereby created pablic officers. 

The Chisf Jusnci.— All yoar argament 
may be admitted. No doabt *'pablic officer** 
la an expression recognised in English sta- 
iates, and has hitherto no existence in this 
-oommani^. Bat while there is a possibilitv 
or a probability of sach officers being created 
here, how can we disregard the langaage of 
tiiia section ? Can the Coart be jastified in 
aaving that "pablic" is mere sarplasage? 
That 18 the whole case. 

Mr. Adam80V.~I contend yoa oaght to 
give the word its popalar meaning, and not 
conatrae "pablic officer** in Uie sense in 
which it is osed in the English acts. If the 
expressioo occnrred in a statate of the United 
States, woald yonr Honours regard it ? 

The Chief Juanca.— Tes; we would look 
to it to assist us in interpreting the language 
of our acta. If a mercantile term was used 
in an act^ would we not, by the help of re- 
cognised hooka and dictionaries, endeavour to 
ascertain what was meant? You say " officer ** 
and "public officer" mean the same. How 
can we reject " public ?** 

Mr. ADAMsoir.— There may be officers of a 
bank whose duties are private, and others 
whose duties are public, and to these perhapa 
public officer would apply. A manager or 
assistant manager would be a public officer, 
while a mere clerk would not The manager 
had authority to transact business with the 
l^blio which a clerk had not^ for instance^ to 
4UI0W an overdraft 

The Chikt Ju8TI01.-»How is a manager 
moro a public officer than a telli^r t 



Mr. ADAvaov.— A manager or accountant 
ooold bind tha bank, wh&e a teller could 
not 

The Cexv Jvancn.— The great atamUing- 
block to me ia the fact that thia will create a 
nrecedent How can we apply thia rule of in- 
terpretation to every caae T Are we to reject 
M word which, ao fsir as we are at present 
advised, the Legislatore has inaerted ad- 
▼iaedlyi 

Mr. ADAMaov.— Tha word doea not occor 
In three aectiona of oar act and I contend 
•yoa are not to look at the Engliah act to in- 
terpret a local atatate. 

The Chut Jumcg.— The danse may have 
bean inaerted by way of anticipation. 

Mr. ADAMBOir.— The probability of there 
being public officers heie ia of a minimam 
Una. The Companiea Act providea that 
where there are mora than 20 persona in a 
oompany it ahall be Incorporated, and if in- 
•ooiporated, it can sue in its own name. There 
ia therefore no neoeasi^for a pnblie officer 
to judertake that function. 

The CHur Juanci.— The EngUah act ia 
«ghinat that view, for tha lieglilatnra may 
allow a company to be incorporated, bat 
yet dog it with tha oonditiona about Mng 
aued. 

ICr. Adambov.— I contend that the exprea- 
aion "pablic officer** is to be nsed in its popalar 
aense ; and if the Court goes outside the act 
to find an interpretation, reference may aa 
well be made to Richardaon'a Dictionary on 
the one side if Wharton*a i$ referred to on the 
other. 

The Chibf JuanoB.— We only look to the 
English statate as to any recognised work of 
authority. 

Mr. ADiMaov.— The Legislature in framing 
the clause had a plain ana intelligible object 
before them. A derk of a bank might be 
convicted of embezzlement but they wished 
to reach the higher officers, who might not be 
guilty of larceny or embezzlement and yet 
defraud the company, and this clause wa^ 
inserted to meet the difficulty ; and that the 
Courts might enlarge the construction of acts 
of Parliament according to the sense of the 
law makers expressed m other parts of the 
act| or guessed at bv considering the frame 
and design of the whole, was laid down by 
Best C.J., in SecUes v, Pickering 4 Bing., 452 ; 
by Lord Tenterden, in 7 B. and C, 643 ; by 
Lord Abinger, 3 A. and E., 896 ; and by Tin- 
dal, C. J., 6 M. and O., 80. 

Mr. Irxlaitd, in reply, referred to "Broom*s 
Legal Maxims." 552, and " Dwarris on Sta- 
tutes,** 605, to show that if words in an act were 
}»lain and unambiguous the Court could not re- 
ect them. MiUer «. Solomon, 7 Ezch. , 475 and 
Abbey v. Ball, U C. B., were to the same 
effect. 

The case was argued June 20^ and judgment 
was now given. 

The Chibv Jubtics.— Special case for the 
consideration of the Court The defendant 
was indicted under section 88 of the Statute 
of Trusts, 28 Vict, No. 234, which enacted 
that if any director, manager, officer, or mem- 
ber of anv body corporate, or public com- 
pany, shall, with intent to defraud, destroy, 
alter, mutilate, or falsify any of the books, 
papers, writings, or securities belonging to 
the body corporate or public company of 
which he is a director, or manager, public 
officer, or member, or make or concur m the 
making of any false entry, or any material 
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oiDinioi& in any book of aooooiit or other 
docameni, be sball be gnil^ of a miide- 
meanonr.'* Several objectioiia were taken al 
the triaL One objection wai that the defend- 
ant wai not dal/ appointed an officer of the 
bank. He had been verbally appointed ao- 
oonntant ; he acted in that capacity, and he 
receiTed* the oompeneation allotted to that 
particular potition. Before he left the hank 
a formal appointment^ or memorandam of 
agreement between him and the bank, had 
been drawn npu After he left the bank the 
•eal of the ooiporation wai attached to the 
memorandam. It wae oontendod for him 
that the appointment did not date from the 
day menuooed in the agreement, but from 
the date on which the seal waa affixed. 

We do not thifllL the objection can be 
•ostained, or that it wonM amonnt to 
anything, even if Uie agreement had ncTor 
been entered into. He wai appointed ver- 
bally, he entered upon and ducharged Uie 
daties of the poeitioD, and received oomoenaa- 
tion for ao doing. Ail thia, we thins, waa 
evidence to go to the jaiy that he had been 
dnly appointed. It waa then nmd that he waa 
not an officer of the bank, we think, how- 
ever, that the term "officer" ahonld receive 
ita popular interpretation. We ao decided 
in Suahe9 v. the National Bank, in which 
an action waa brought founded on the word 
"office,** uaed in an agreement between that 
bank and the plaintf flf. We there held that 
the term office muat be taken in ita popular 
and not in ita legal aenae, and meant an ap- 
pointment in the bank. We think that the 
aame meaning ahould be attached to the term 
officer in tma caae. The laat and moat 
aerioui objeotion urged relates to the 
proper conatruction oi aection 88. It 



urged that the clauae did not apply to *' offi- 
cera." but that the latter part of the aection 
confined ita operation to public officera. The 
objection, in fact^ amounted to thia, that the 
Legialature drew a dear distinction between 
" officer " in the firat part of the aection and 
" pubUo officer** in the aeoond part It ia con- 
tended Uiat although there are no auch 
officera aa "public officera" reoogniaed by 
our atatutea aa certain Imperial atatutes re- 
oogniae them, yet that it ia poaaible proviaion 
max i^ eome future time be made for then. 
The Statute of Truata in thia reapect may be 
regarded aa pro^Mctiveb and nntiiauch provi- 
aion ia made thia aection of the statute can* 
not be brought into operation. The anoi* 
nient, if really aonnd, amounts to this, thai 
inasmuch as the Parliament had drawn 
a distinction between officer and publlo 
officer, it would be impossible to convict any 
one under the clause either as officer or 
public officer. For if he is indicted as an 
officer, he would raise the objection, as in this 
case, that it only applied to public officers: 
and if indicted as a public officer he would 
s^ that the first part of the section related to 
officers. So that, quacunque via, the section 
would be nselMs. There u no doubt that it 
ia not within the province of the Court to 
reject as useless words that can in any way be 
fairly applied. But it is our duty so to oon- 
strue an act as to make it operative : but by 
adopting the view contended for on behalf ox 
the defendant^ the section would be inopera- 
tive. We think there is Uttle doubt that the 
words '* of which he ia a director, or manager, 
public officer, or member," have been inaerted 
inadvertently ; that the aection miaht atop at 
the words '* public company,'* and it would 
read just aa diatinctly if tbe worda following 



were omitted. We do not think anf of tho 
objectiona tenaUe, and the conviction will 
therefore be affirmed. 

Mr. Jnatioe Barbt.— I am of the aamo 
opinion. I think that that part of the daaao 
between which the word*^ public ** oocun^ 
that ia to aay ** director, or manager, or public 
officer, or member,** ia profeaaedly a mere re- 
capitulation of worda already uaed in the 
earlier part of the aection. My tmpr o a ai on ii 
that the word '*pubUc**haa been inaerted by 
mistake, or rather by mistake has not been 
obliterated from the copy made by the framer 
in copying from the Enitish act I fed neat 
reluctance to admit that it is the duty of tho 
Court to solve a difficulty by striking 
out words at our pleasure so as to 

Sbther the intention of the Legislature, 
at that is not so here. The du^ of tho 
Court, I apprehend, is so to interpret 
acts of Parliament that they should have 
their full eifect, and that the manifest 
intention of the Legidature should be 
carried out Now, we do no violence to 
the act by reading it in the manner sng> 
gested by the learned Chief Justice. By 
adopting this interpretation we make sense 
of the section, and avoid the inevitable 
dilemma which would follow were the act to 
be read as proposed by the counsd for the de- 
fendant It is quite clear that if we adopted 
any other interpretation, no prosecution could 
be effectually undertaken, either of a person 
filling the position of a public officer of any 
such company, or of a person occupying the 
position of a derk or manager or any of tho 
higher grades in ^e bank. If indicted aa 
a public officer, he would naturally say— 
This does not apply to me, because in tho 
enumeration in the first part of the dauso 
there Is no mention made of me as a *' puUio* 
officer. If indicted as an *' officer,'* the argu* 
menta used in this case would apply. It 
seema to us that by strttdng out the words " of 
which he is a director, or manager, or publio 
officer, or member,** we make no virtual 
alteration in the meaning of the dause. The 
clause can be read without them ; it can be 
read so as to make sense without them ; it 
can be read according to the intention of tho* 
Legislature without them ; and the leaving 
them in their place has been the sole cause of 
the embarrassment that has arisen in thia 
instance. We have solved that embarrass- 
ment by removing the words which are re- 
dundant and words which appear to have 
been interpolated by mistake. 

Mr. JusTici WiLLiAMB.— I slso think that 
the words "of which he is a director, or 
manaser, or public officer, or member,** may 
be omitted without injury to the dause, and 
such being the case, I am of opinion we an 
bound to affirm (Reconviction. 

Conviction affirmed. 

Attorneys:— For the Crown, Gumer ; for tho 
defendant Crisp, Lewis, and Wilks. 



EQUrrY. 

(Before his Honour Mr. Justice Moleeworth.) 
Fbidat, Jmrg 17. 

KIABVIT ▼. LOWBT AVD OTHIBB. 

Decree varied on MoHon^Legadee bearing 

Iniereii, 

This suit was instituted to cany out tho 
trusts of the will of Edward Kearney, do- 
oeased. The decree made on further direc- 
tions ordered the cdonial trustees^ M'Oaan 
and Lowry, to pay out of tho funds of tho 
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>• dktool tlw 4eeaH*d ti 



iHiti " Oe wvtnl Itgadw Iwnlnftftar i 

lklMd.dT«B br UietMtetM'awiU, with in- 

MmI tSmon •* ttw r'- -" — ' — 

fir aiuum, Qommh * 

(MiMrfma Ai d 

mU iMMoi^-lhal b to Mr. Um 
CnOtoMAIWn.lI'aMB.UMla I 

ettw<iliMwlU;tbek«MVot<U . 

UVmoMk, nlMS otilMMld tartatociUw 
Uikqr^aoa to MhST U-Cotmuk, what 
■M AtU hav« MMnod the us of 31 tmi* ; 
and tba lanm <rf £100 to Uie defeDdant Wm. 
KMtmr. w M applied hr him at in the old 
will diiaeled.' H'Oaan wai dlractsd to par 
em aQ the ertale to Huhj Yi. Lowiy, ae 
aola Mlonlal trntlae, and the latter wa« 
dltectod, -after parios all debti and making 
pfmMoa In acemdanM with the direetioni 
in that bahaU mwitioned in the will, to main- 
tain the plaintiBe oal (rf the aaid fiuide dnrint 
their itar in ^etoiia pandlni their depattnra 
foilidaad, bntnot lora lon|«r period than 
rfx montha from 13th Novemtwr, 1869. After 
uOTldlng for the pauage and maintenance^ 
LpwiT waa directed to tranamit the entire 
aniptna of the fnodi to the bfah tnuteea 



I* to PW maintenance for three montha from 
the nreemt time, thecoatato be paid oat of 
Um fundi in the band* ol tbs colonial tnutae ; 
the plaintiff*' coiti to be lazed a* between 
par^ and partr, tboae of the troateei between 
adldttn and cfienL 

An vpUeatlon waa then made for an order 
to the colonial tnutee to Iranimit the reddna 
id tfae eatoto in hii hand* to the Iriifa traiteea, 
and for a direction to tbe Iiuh tnuteea' iq- 
atead of tbe colonial tniitee to pay tbe legacj 
ol HarialfCormackwhen ihe attaioed the' 

Kof 21, with intereat at S per cent. Iron 
rear after taitotor'a death. 
Mr. Atkjna. Mr. Webb, and Ur. A'Bechett 
appeared for tbe different partiei. 

Mr. A'Bioun contended tfaat the legaej 
onght not to recebe intoreet till the letatee 



directed br tbe will fh» legacie* bore intereat; 
tnt it waa different where tbe tettator poet- 
poned the date of pvntent Tbe decree waa 
amUioon* in ita p r ea en t form, and it might 
be aa veU to have [he amMCnitj rectified. 

HI* HraoitB did not think the decree am- 
bignon^ nor did he thlak that ha oniht to 
rarj tbe decree in tlie wa; propoaadT He 
(ranted the ^vtkation lot (he lia Iirinn 
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more monerlor their 
an order of the Conrt. 

lb. Da Tbkdon for the plaiotitFi (who were 
the wile and children of Uie teatator], mored 
to have thia time extended by three month*. 
He read an alBdaTlt b* Un. Keamer. that 
ahe had tehan the children to Sonth Autra- 
11a to Tisit her father and mother before 
IcttTlng the colonr. that two of the children 
had been attacked with tjphold fever, and 
bad not yet recovered, and It would be 
dansarott* to their liealtb to now remove 
them from tbe conntir. Ai to the power of 
the Conrt to TaiT a decree, reference wa* made 
to Sefm'a i'onna o/ ZWreei. 1.143, WiUitn. 
PonttwM, 3 Swanit, 333; BugUtih Jmiiu, 
36 BeaT., 84 ; and aa to the coala of the q>plica- 
tiOD. to SaH Iff Shreie»l»ury v. Trapptt, 3 De 
Q, P. & J., 173. 

Mr. AnniB and Mr. Wbbb for the tmiteea, 
left tbe natter with the Cotart to determine. 

Hi* HOKODB.— Tbbladrieemadetennined 
not to nibmit to tbe will ol her late bniband. 



which required no litigation involved 
In a van ezpenalTe nit, thoa frittering away 
niood deal of her children'! money. I anp- 
poee, however, the affair will toon settle it- 
adf. and ahe will be itarved oat £12.000 
haa been aent to Ireland, and a email balance 
lemainaliere; whan thatiaall frittered away 
ahe mnat go to Ireland aa beat ahe may. The 



iSole t^Land—StiU far Sptcific Per/ormoMM. 

Mr. J. W. Stephen and Mr. T. A'Beckett 
for the lOalntiff ; Mr. Holroyd and Mr. Hdaa- 
wortb for tbe defendant 

Tbe hill wai filed to compel apeeific per- 
formance of a contract for the gale <^ land at 
Tabilk. Plaintiff had asreed to buy 166 acTM 
of land at £4 per aere, bad paid part of the 
mircbaie-money. and entered into toaMation. 
The defendant however, refnaed to *ign tbe 
conveyance, on tbe groand that it save 
---*^--- lotifftbanhe[defendant}bad| 



rumnott Huwevor, la iiuiT in each a position 

ttat the ebUdren'a health i* in danger, and 
I muat therefore, yield to this applicauon, and 
extend the tiaie in which the colonial trnatee 



otbeplaiotil 
mia; that 



Pendant) bad aarMd 
-"-■ it h ' 



_.. J reaeTTe a road for the oon- 

Tenlenoe of adjoining ownen. 
Hie Honour in giving Judgment i^d, 
Soittn'parchaaer, Hr.Tonng. aaainat teller, 
Mr. M^nnell, to compel apeciSo perlorm- 
anoe of a contract ot aale. Mr. Olan became 
owner of variooa propertie* in tbe pariih of 
Tatolk, amonut others c^ Govemment al- 
lotment 10. which be held nndei tbe Land 
Act 1862 from that year, part in fee part 
nuder rent the title to which latter became 
perfect in 1870- Be laid ont a townabip at 
tbe oppoail* ride of the road from 10, on 
which there waa water, and repreaented the 
townahlp and variooa adjoining properties 
of his on alarge plan, and also the township 
and parts immediately adjacent on a smaller 

ean, in both at which a road was marked 
teraeetinB allotment 10; paaaing from the 
road to tbe water In the amMler plan marked 
Water-street Tbe snrface of thia road is 
aomewhat variously estimated, I snnwee ac- 
cording to the extent to which it is carried 
into the water. I take it at lea* than an acre 
—mote than half an acre. Lot 10 is 168a. Ir. 
34ii. In October. 1S88, Olati bad variooa 
lot* In tbe township sold by aoc- 
tlon. Tbe nnalier pUn waa exhibited 
to tbe pnrdtaseta, and the aocdoneet 
represented to them the advantage ot the 
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aoeew to the waiBt, and loma pniehaMn ftp- 
pew to hft*e been faiflDeikeed i^ tbeee repre- 
•entetioiu. I bare no evideDce m the exact 
Tight of tbeee pnrabfteen br Hidi oontnete or 
ooDTennoe^ ae againat oIm*. I tUnk I 
■honld renid hia liabilitiM ai boBontT enlr- 
April 30 Slaw aepoeilod the dtlfrdeedi of 
allotment 10 and oflier propertiei H Moarito 
IdradebtdiMtoalfn. Linton, with Ui. FU- 
eonasfttnutee, lUaon tben and Mil befaw 
Terraach oonnected with bin inbh land deat 
Inn and tn hi( officA. Thawritlnaaconneetad 
with thiidepodt bad noiebienee, ai I anp- 
poee. to ani righta leaened for pnrohMan of 
the townoip. Fibon ww aleo agent tot the 
defendant M-Cattoelt, wbo WW abaentfioin 
Vietorift, anthorieed to potohaaa for Mm. ud 
•cOix withont hhintrafennoe. Jnjnljr.iseo. 
FUMn, for H'Sonnell. pwohaMd allotnoit 
10 fiom OlaM. Ht. Boddr WH emplojed by 

eltlntia YonoB to pnrcbaM allotnent 10 for 
Im, and diicribei blinedf ft* cappodnf GlaM 
■nd onb at (be oompletioD 
with Tii»oa to hftTe dit- 



eridence that be waa awftie «( 
proMbia. Kr. Bojd. 
u uian'i " office^" lan be 
dy ai to the pUni about th* 
L and toM blv that QI«m ez> 



tEwBoddr deniee. Bfen if Boyd be rifh^ 
~ " r dedt with FQmib for defendutt, U 
Haw'i Intentkuu would be nninpoiUnti 
* ' * or two before 8ep> 



Bodd* dealt with FQeon for defendant, ■ 

thatOlaee'i Intel " — 

FilwnalleMi tt 

tember U na ipoKe to iMaaf orer uia map 
abo«t Wateratceefc TbI* Boddt denka. and 
Filaon doei not allege that anithtng definlta 
— _..j -«. — 1 u » "Inter frontba 



u be the o^Tier, end onh 

of the deii'''i(i with F ~ 

coTered tbn- um defendant wm tbe_ 



BoildT WW aldo negotiating porcbatee for otbet 
emplonn, which caiue* a little confmion 
ai to tee evidence of hit dealings. On Baptem- 
Iber IS 1E60; a deed wm ezecnted •• between 
'OUn, Hrt. linton, Fileiw Bi her tnutae. 
and tbe defendant, by which, in contiderfttlon 
jot about £700, due hj Olan to Mn. Linton, 
pud off by the defendant, allotueDt 10 wm 
eoDveyed to tbe defendant witbont anyre- 
ifeienoe to a reeerratlon lor pnrcbwen in the 
towneblp. The next day. September IS, 
written agreement wu ezecnted *- '^'-~ 

£87. be 
10, purj 



Harcb. 
pnrchai 



__• Mdd ftbont It I wonldli 

way la which FiUon bad tbe deed of Septem- 
ber IS Meparcd, and tbe w^ in wbleb bv 
drew tbe agreement to plaintiff of Btp- 
tember 16, that be had forgotten tb* 
importanoa to OlMa of eecnrlng ths 
reaerre. He taya. m a raaacm tar the fonn 
of tbe deed September UL that tbe reaen* 
bad bem alienated, and tberetbie oonld not 
be aifeetad by the deed. Tbe aame miaap- 
ivebendon aa to the effect of tbe ancUoBean 
-■• "i ftii.- ■■ 



a anything to -, --- 
•MB Olaae waa p r eaant at bH 
eoDTeraation witb Boddy, and be ia noi 
corroborated by him. Tnere ia ft eottTena* 
tlon between iJaintlff and Mr. WUtdtead, U 
accountant^ M wbidi Bc^d wu preaan^ 
which they fli before the lame of the Crown 
grant bnt which the plaintiir, corrobMated 
by FQaon, fiiea after, and in lUaon'a pi» 
•enoe^ which hu been rdied vpon for the 
defence, in whidt tbe plidntir oflei ' - 



to tbe pnblio for Wateratreet which aL 

M if he ftoknowledged be had no right lo 
Water^treet llie ^ntlfl In ft great aegre* 
admita tbe oonTenalion, bat am it waa aa ft 
loopoealtor oompromiB^ in wbMi I oonenr. 
He bad befor« diatlnetiy e 



partofH^orari^tofHtmageoTerlt Ihft«« 
no diitinct eridenoe tfiat Baddy knew or b»d. 
leaaon to think that Filaon Intended anituu 
AfFeMntlrom tbe. written contract, Septenf 
herlOL Theenforoementofltbnofrandnpnk 



recollected better, be wonid not m agent of 
tbe defendant have tranaacted the oonTcy- 
ance and agreement in a way ao inconvenient 
to bia friend Qlaaa. 1 alao bear in mind that 
plaintiff did not act penonally, bnt throi ' 
- — - Knd dionld not he i*"- 
Boddy adjng.for bimaelf 



. agent, and dionld not he 
ezacUy h Boddy adjng.for bimae 
be. He anthoriaed an agent m eomv 
aapecta a common agent, for he wm paid 
by Filwn, only to pnrcbase allotment W 
for him, gave bim money for the depodt 

Et (he receipt ocmtainlng the bamain, went 
to poaaearion. and laid ont £3,000^ and it is 



now MOfht to muddle him oot of the (deM 



he riahtof-way or 

__. ._ promued, and bd 

plana of (he allobnent abowlng the poi- 



Wftter^treet ftad the defi 



three acree, h marked < 



laes 
irian. 



Aont 



reaerrlng a right of paaeaM ora 
tpaca. Acre la aoma conflict o 



view aomewhat aa to CMta.' _ _ 

prayed, wilt) ooatK TTie Ijalance of pgwhiM 
money la more aecar»tely £607, and ihbnid 
1m ao In decree. Beaerre nber^ to apply. 

SoIidtori:-For jfliOntllf. J. B, ~ 
fbrdetendimt llM^«tor, Bamny- k 
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SUFRGKE COURT, 



Loeal Ooeenement dot, Ito. 170, Seel. 205— 

Bala— Valwi&in—Sate not oitjeeled to. 

Satdujat, Jinri 26. 

Appe&l troTn pettr seniont at Newatead. 

Mr. Fellowa for appellRnt (MeDiie*], Mr. 

McFarlaiKl foi Rtpondenti. 

' The <(«feoduit vaa roed for £23 IGa. ratei 

OTMilDe. Defendaot pleaded not indebted, 

bat theliutic«s decided thnt hewu indebted 

and ordered bim to pa; the comptunnnta 

£S8 ISs. with IS 89. C0Bt«, and the defendaDt 

kpperiled. 

' . It iraa proved upon the bearing, that the 
iatii book, vbieh vaa put in bj the plaintiffs 



m^ter hertdttbefore atated olforded no innind 



Ha. 1IoPas:.Uiv.— The rate nied npon la a 
(ood one. It iniut be takui ai haviiic been 
mada on tba d» on which Uie tlfitatoraa are 
aaied,namelr. 1th October, 1869; and at the 
yalnauon wm mado befoM that da;, the lale 



...„ ...„, . I mada before tihe 

Tat& Bar. t, Loeal Board t/ HtalUt of War- 
eeeter, ML. J, M.C. ISO. 

Mb. Fsuowa.— The making of the Tat«wa« 
December, 1868, and tbe simatnres of the 
tnemben affixed October, WBO, i» only a 
TeiiilCBtlon. the late (a made at a meeting of 
th« Council at which a qnorum of Sve b 
liiiinrmj ; only tbe signature of three mem- 
hen is nreeMorj ; one of these three mnat be 
the President, who ma; not even be preoent 
when the rate ia alnick. If thia rate ii 
held not to be made till October, then the rate 
wa< p^aUe before it waa made. 



BEPOBTB.— You I. 



The oate wm argnea «iane ^Ist^and jndg- 
B«nt was now giveiL 

The CmiF Jiwticb.- A point of some im- 
'portance is involved in this special case, 
namely— Whether on a proceeding before a 
Justice to enforce payment of a rate the rate- 
payer can raise the ol^ection that the valua- 
tion on which the rata depended had not 
been made till after the rate had been struck. 
We think that the ratepayer was right in his 
oltiection, tluat onee a step is taken for the 
making of a rate there is no means of altera 
ing it. If a Council proposes a rate, although 
it does not actually strike one, there is no 
provision for altering their proposaL It may, 
perhaps, be abandoned altogether, and the 
Council may begiu de nova, but no mode is 
provided by which the Council having once 
begun can alter that jproposed. In this case 
tiie Conncil agreed, in i>ecember, 1868, to a 
rate, but the rate was not formally signed till 
October, 1889. The valuation was made in 
August, 1868; the rate was payable in June, 
1860. The ralnation oueht to have taken 
place before December, 1868, for it forms the 
groundwork on which the Council base their 
estimate in determining the amount of rates. 
Thsy tUte the amount of liabilities and the 
valuation of the rateable property, and to 
ineal the former they strike the rate; they 
form an estlmale of the liabilities, and i 



whieh they submit to the ratepayers and If 
no ohfection is taken the rate is mnually 
•track. If we were now sitting at Qeneiml 
Seasionson appeal, and the question was raised 
before us on an application to quash the rate^ 
we shonld have no difficulty in holding the 
rate bad, as the valuation ought to have pre- 
ceded the striking. If the rate could be 
amended at Genmd Sessions it would be 
amended ; if not, it could be quashed and all 
payments made under it would go towards 
paying the next valid rate. Thus no injury 
or izijttstice would be inflicted on any one : 
for the old rate having been quashed, a new 
rate might be struck. But it is a totallv differ- 
ent case when a person who is aware of the ob- 
jection, lies by, does not appeal, and raises the 
olijection only on being sued for payment 
The decisions on the subject substantially 
support this proposition that where a rate u 
good on the face of it» and the objection 
properly forms the subject matter of appeal, 
the rate itself not being thoroughly vicious, 
or in direct opposition to the clanse of the 
statute containing prc^ibitive negative words 
theobjection cannot be taken Jtoaprooeedinc 
for payment Thecaaeof LutonBdarrio/Iiee^ 
9, ilatns, 2 EL and £1. 678 seems decisive. 
Chief Justice Cockbum goes into the question 
anddeddesthattheobjection cannot betaken ; 
and this decision only follows out JSip. si, 
KinoMttm-onTham^ EL, Bl., and EU M 

Unhappily the Colonial act does not foOov 
the English statute as regards the power m 
Justices. Under the latter the JuaUoessimiW 
have power to issue a warrant; unOkiW 
Local Government Act, No. 176^ the/nstiM 
may order the rate to be paid : and in .tl|^ 
Borough Statute, 181 the rate ''shall be » 
covert " before Justices. It may be argued 
that the clause in 184 "shall be recovered 
before Justices" may allow the defendaiB 
to go into the question more largdy thaa 
under the other act ; but we think the qns^ 
tion does not arise on the construcuon ok 
Na 176w The general princiole is api^calte 
that where the defendant had an opportuntty 
of appeiOing and getting the rate quashed, by 



which no injustice would have been dona 
to any one, and where he had not appeale<ll 
be cannot be allowed to take an objection 
which he might have taken on appeal We 
have had some doubt as to whether this mis 
on its face is good. The resolution for tb« 
lale was made in December, 1868, the rate 
was DayaUe in June, but it was not issaed 
nil October. The act does not require the 
Oouncil to fix a day for payment of the rate. 
The rate here was issuea before payment wag 

Landed ; and the demand was made seven 
I before the application to the Justice!. 
We think, therefore, the rate is good on its 
Cms. There is a clear d istinction, not merely 
between words directory and mandatory, 
bat between clauses containing negative 
words and those which do not contain them, 
and we decided a case, Nolan v. Shirt </ 
lf7«or (December 1869), on that distinction. 
In it the act directed notice of Intention to 
make a rate to be advertised seven days befon 
the rate was made ; it was advertised ten days. 
But we held, that as this section contained 
no negative words there was nothing render* 
ing it obligatory on us to consider the rale 
void because the advertisement had been 
published more than seven days. So here the 
section directing the valuation before the 
rate is struck contains no negative wordi. 
We t hink, therefore, that the rate is good on 
its face, that the objection oujsht to have 
been taken by way of appeal against the rate, 
and that we should not consider it now. 
We think the magistrates were right 

Appeal dismissed with costs. Judgment of 
the Justices confirmed. 

Attorneys >-For appellanl, Edwards, te 
Paynter : for respondents» Lynch, for Meiii 
field. 
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BATBUV T. MOlVAflT. 

M OFFAXT V. HBABM AMD AVOTBn. 

Leave to Appeal to Privy Oound^BuU drawn 
up incorrectly altered after the Appeal had 
beendecid&L 

Rule nist to alter part of a mle granting 
leave to appeal in the action Bateman «, 
MctfatL 

Mr. C. A. Smyth showed cause. Mr. Ir^ 
land. Q.C., and Mr. Fellows moved the rule 
absolute. 

Mr. Moffatt was the defendant in 1868 in 
an action brought against him by Mr. E. L. 
Bateman, for negligent driving, by which the 
then plaintiff had his arm broken, and t^ 
ceived other severe injuries. A verdict was 
returned for Bateman for £1,600, and the 
Court discharged a rule to nonsuit The 
Judgment of the Court was given 3rd Sep- 
tember. 1868, and on the 10th September Mr. 
Moffatt applied for leave to appeal to the Prhy 
CounciL This permission was granted^ t)ie 
conditions of the appeal, as entered in the prb- 
thohotary's register, and endorsed in counsels 
brief, being that Moffatt should pay intb couJrt 
the amount of the verdict, £1,500 ; £500 is 
security for the costs of the appeal, and t^t 
plaintiff should be at. liberty to take ont of 
court Uie costs incurred in the proceedings in 
Victoria, giving security to return the aitioiMit 
in the event of the decision of thn p^y 
Council being adverse to the plaintiff., 
rule,' as. drawn uii by the then del en( 
added another condition, that the plgipl 
should give security for the duepeitormaage 
oi such sentence as the Prify Council sbofflld 
pionoonceu Mr. W. B; Hetm and Mi;..?. 
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Reed beoame the tnretiee lor IIm pl«UU&ff, 
■nil they p^ya » bond in the termi of the 
mlcL the bond being prepared by Mr. W. Bf. 
Miller, the plaintiff's attorney. The Privy 
Conned decided in f avoar of Mr. Moffatt, 
ttllowiDK Uio appeal, with cotti ; and Moffatt 
xeq^red payment from Messrs. Heam and 
Reed, not merely of the costs which 
had been paid to the plaintiff of the 
mooeedings in Victoria (£209). bnt of the costs 
before the Privy Council (£170). The present 
Tole was asked to rescind so much of the 
lormer rnle as directed secnrity to be nven 
lor the performance of the sentence 6t the 
Privy Cooncil, on the ground that the inser- 
tion of Uiese words was a mistake. 

Mr. C A. Smttb.— There has been no mis- 
take in drawing up the rule. It merely fol- 
lows the limguage of section 33 of 15 Vict. No. 
10, relating to appeals to the Privy Council. 
Messrs. Heam and Reed, in their affidavit, 
atated that they were not aware, till called on 
to pay the Privy Council coats, of the nature 
of the obligation into which they had en- 
tered. They thought that their onl^ obliga- 
tion was to repay the plaintiff's costs incurred 
In Victoria ; and it was only on an express 
assurance to that effect by the plaintiff and 
his attorney that they became sureties. But 
how did that affect their obligation to Mr. 
Moffatt? It was their duty to know the 
nature of the document they were signing. 
There was no allegation of fraud on the part 
of Moffatt The remedy of Mr. Heam and 
Mr. Reed was against Bateman and his attor- 
ney. 

The Chut Jusnci.— Tou drew no the rule 
in direct opposition to the order of the Court. 
I don't say it was a fraud, but it was a mis- 
take, to say the least. The weak point in the 
case for the other side is, that they have slept 
on their rights for nearly two years. 

Mr. Smtth.— The insertion of the words 
now objected to into the rule was merely 
aurplusage, for Uie actexpretttly contemplated 
the then respondent giving such security. 

The Chisp Justioi.— That only applies to 
cases where execution is not stayed. You did 
what was totally indefensible, and they slept 
on their rights— that is simply the case. 

Mr. Smtth.— We drew up the rule in the 
juatiX form, and if the plaintiff or his sureties 
objected they ought to have applied to the 
Court at the time when the facts^ were fresh 
in every one's memory, and any mistake could 
have been rectified. Cannan v. Reynold*, 5 
SL & BL 201: FiuseU v. SUcax, 5 Taunt. 628 ; 
MarrioU v. Hampton, 7 T.R. 269 ; Carpenter 
V. Buller, 8 M. & W. 209. 

Mr. Ibbland. — According to the conditions 
imposed by the Court in granting leave to 
^ appeal, Moffatt is only entitled to have the 
costs refunded that he paid to the plaintiff. 
The insertion of any other conditions into the 
bond was totally unauthorised. No conside-- 
ration was nven f^r it The plaintiff was 
not benefited by it in any way. . _ _ 

The CHisr Justice.— If execution had not 
been stayed, Moffatt would have had to pay 
the money to the plaintiff, and the latter 
would have had to provide large security for 
repayment of it A compromise, however, 
was adopted, by which plaintiff got his judg- 
ment perfectly secured to him, and was 
exempt from giving security for that large 
amount 

Mr. Ireland.- Defendant has the advan- 
tage of the money remaining in court 
'The Chief Justice. — So has the plaintiff. 
Mr. iRBLAim.— Fraud or mistake will 



iritiate any oontraet» and there was at least a 
clear case of mistake here. The Court has a 
general equitable jurisdiction over its own 
Judgments, and will see that justice is done, 
bow could Messrs. Hesm and Reed have ap- 
plied to the Court before they did ? As soon 
■s they became aware of the mistake they 
came to the Court to have the error rectified, 
so that they were guilty of no laekes. Duke 
of Bedftyrd «. Marquis of Abercom, 1 M. & 
Cr., 312; A$hur»t v. MUne, 7 Hare. C02; Beau- 
mont V. Bramleu, ITum. & Russell, 52 ; Kelly 
». iSotefi Ir M. 4 W., 54.^ _ , , 

Mr. Fellows referred to TownMmd v. 
Strangroom, 6 Yes. Jun. 328. 

The case was argued July 6^ and Judgment 
was now given. 

The Cbibv Jubtioi.— In this case the de- 
fendant obtained leave to appeal from a de- 
cision of this Court to Her Mi^jesty's Privy 
Council. The terms on which the leave to 
appeal was given were a matter of consent^ 
for instead of execution being stayed, defend- 
ant giving security for costs as was sometimes 
the case, or execution being allowed to pro- 
ceed, the j^aintiff giving secoxlty to abide by 
the order of the Privy Council, an interme- 
diate course was adopted, the amount of the 
verdict^ £1,600, and £600 for the costs of the 
appeal, were brought into Court The plain- 
tiff was allowed to take out of Court the 
costs incurred to that time in the action, on 
giving security to reftind in the event of the 
appeal being successful. This was the deci- 
sion of the Courtk as agreed upon by the 
parties, aooordina to the memorandum of the 
officer of the Cowtt and the minutes of 
counsel for the plaintiff and defendant on 
their respective briefi. In consequence of 
some misapprehension, arising from the fact 
that where execution is not stayed the person 
having the benefit of the execution gives 
security to abide by the decision of Her 
Majesty's Privy Council, the rule was taken 
out as if we had inserted that as a condition 
of the appeal. The rule was served upon the 
respondent's (the plaintiff's) attorneys. No 
objection was taken to It; the bond was 
drawn up in conformitv with the rule, that 
bond being entered into by the two de- 
fendants in the second action, Messrs. Heam 
and Reed. The appeal went on in the usual 
course and was allowed, and on intelligence 
of the appeal being allowed reaching this 
country, Messrs. Heam and Reed applied to 
Mr. Moffatt to ascertain what was the amount 
of the costs to be repaid by them, when not 
merely the costs that had been paid to the 
plaintiff by the defendant, but also the costs 
of the appeal were claimed, reliance being 
placed on the fact that the sureties, as well as 
the principal, had been bound to abide by the 
decision of Her Majesty's Privy Council. 
The present rule is to rescind so much of the 
rule giving leave to appeal as re<mired the 
plaintiff to give security to abide by the de- 
cirfon of the Privy Council, and to direct 
that upon payment of the taxed costs which 
had been received in the first instance by 
Bateman, that the bond entered into by the 

Slaintiffs, Messrs. Heam and Reed should be 
elivered up to be cancelled. There is no 
doubt that the rale giving the leave to appeal 
was in excess of the decision of the Court 
for the minutes of the officer of the Court and 
of the counsel correspond almost verbatim ; 
and the other condition imposed by the rule 
was wholly unauthorised. It is a case of in- 
advertence or mistake, and I can easily 
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undeFstand how the mistake arose. I( there- 
fore, an application had been made to the 
Court within a reasonable time, the mistake 
would have been at once set right. But the 
difficulty in the case is the greal length of 
time that has been suffered to elapse since 
the rule was served. No doubt this applica- 
tion is not made on behalf of the princi- 
pal, but on behalf of the sureties; but 
it is difficult to draw a diHtinction between 
the two. But the question arises, when 
the time in which this objection ought to 
have been taken should run? Until intelli- 
gence of the result of the appeal reached this 
country the parties were in a state of somno- 
lence: the bond could not be enforced till 
the appeal was decided. It is distinctly sworn 
that the plaintiff's attorney had not his at- 
tention attracted to the difference between 
the decision of the Cgurt and the rule ; and 
the bondsmen swear that it was not till they 
were informed of the result of the appeal that 
they became conscious that they must pajy, 
not merely the costs paid to the plaintiff in 
the first instance, but also the costs of the 
appeal. According to the authorities a much 
longertimehas been allowed to elapse between 
the discovery of a mistake and an application 
to have it corrected than has occurred in this 
instance. It is a common occurrence where a 
memorandum of agreement is made out one 
way and the deed has been drawn up in 
another form, for application to be made to 
have the deed set right ; the same rule should 
be applied here. It is true this is not a court 
of equity but still the Court is not so helpless 
as to be unable to correct mistakes or errors 
in its own proceedings. It may be va awk- 
ward precedent, but we do not think that the 
interval between the result of the appeal being 
known and this application, is such as to 
make the applicants guilty of laches. The 
parties have, however, come here for a favour, 
and they must abide bv the usual oonditUM^ 
namely, pay the cost of the application. We 
shall ord«r that the bond be cancelled on 
payment of the amount that should have been 
inserted in it ; and that that part of the mla 
requiring the plaintiff to give securi^ for the 
costs of the appeal to be struck ont^tha 
applicants to pay the costs of the rule. 

Mr. Jottxoi Babbt.— In addition tottie 
principles alluded to by Uie learned Chief 

Justice, there is another, which I think is appli> 
cable here. It is the duly of the Court to sea 
to the integrity of its own records. A mla 
should be drawn up in strict conformity with 
this terms pronounced by the Court or agreed 
upon by the parties. The Court can exercise tho 
equitable jurisdiction to correct an error, 
which must be resident in it and of which it 
cannot be deprived. 

Rule absolute. 

Attorneys :— for Heam and Reed, Cham- 
bers: for Bfoffatt, Klingendey, Charsley and 
Liddle. 



MONDJLT, JULT IL 
OILOHBIST V. MIAOHSR. 

Oomnum ToU Road— Legality cf Frockimd' 
ikm—Manaffer, 

Rule nUi to enter a verdict for defendant. 

The first count of the declaration stated 
that the plaintiff sued the defendant for that^ 
at the time of the making of the complaint 
and proclamation respectively, thereinafter 



mentioned, a certain road, called the Heidel- 
berg-road, extended into the Borough of Fiti- 
loy and into the Heidelberg Road District 
and toll was payable, under the act numbered 
176, upon sucn road to the board of the said 
road aistrict ; and before the making of the 
said proclamation the council of the said 
borough did, in writing under their common 
seal, complain to the Govemor-in-CouncU 
that they ousht, hj reason of the traffic pas- 
sing along the said road being common to 
the said borough, with the said road district 
to have a share of such tolls ; and thereupon 
before the passing of the acts numbered 368 
and 859, to wit: on the 18th day of December. 
1866. the Oovernor-iu- Council, judging that 
the said road was commonly used for direct 
traffic by persons passing with animals and 
vehicles aions such road for a length thereof^ 
which extended not only into the said last- 
mentioned district, but also into the said 
borough and through the boroughs and dis- 
tricts lying between the same respectively, 
did proclaim such road, from the Junction of 
ReiUv-street with Brunswick-street in the 
said borough, to the village of Heidelberg In 
the said distnct, to bo a common toll road of 
the said borough and road district, and all 
road districts and boroughs lyins between 
the same respectively and along the line of 
the said road. And the plaintiff further sayi^ 
that after the said proclamation and before 
the commencement of this suit, to wit: on 
the i^d day of February, 1867, theOovemor- 
in-Council nxed and appointed the last day 
of every calendar month as and to be the 
fixed time at which the manager of the said 
common toll road should receive from the 
collectors and lessees of all tolls upon such 
road and the bridges thereon (there oeing no 
ferries on such road) all moneys collected by 
them as and for such tolls, or due b^ them 
as the rents thereof. And the plaintiff fur- 
ther says, that at the time of the accruing of 
the causes of the action, hereafter mentioned| 
he was the manager of the said common toll 
road, and on the last day of August, 1869, the 
plaintiff was ready and willing to receive 
trom the defendant the moneys due by him 
as the rent of the said tolls and then unpaid, 
of which the defendant always had notice ; 
and although all things happened, kc,, to 
entitle the plaintiff to the said moneys, yet 
the defendant hath not paid to the plaintiffi 
as such manager as aforesaid, tne said 
moneys, but hath failed to do so. There was 
a count for money had and received for the 
use of the plaintiff. The plaintiff claimed 
£1,000 The particulars of demand were for 
money due for tolls. 

The defendant pleaded to the first county 

First^That there was not at the time of 
making the said complaint a road as is in the 
said first count alleged— nor was toll payable 
under the said act upon the said road 
as in the said first count alleged, and the 
defendant farther says, that the Governor in 
Council did not JudM that the road was such 
a road as in the siud first count allesed, or 
that the toll was payable upon the said road 
as alleged. 

Seoondly.--That the said road was not 
commonly used for direct traffic by persona 
paasingTso* along such road for a length 
thereof extending as in the said first count 
alleged ; and the defendant further says, that 
the Governor in Council did not indgfi that 
the said road was so used for the said lengUi 
thereof; as alleged. 
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Vonrthlr-— Thmt tha QoTunor In OcmnoU 
did not prodkUa, w In the lald ftnt aonnt 
■QMcd. 

nflUj.— That the pUlntlff wm not at the 
hM tine nuuiaiM oT Qui nldiawL M allccad. 

ffixtUy.— That the defuidaiit mi not a 
IcMce, M alleged. 

SeTenthir.— That tbe pUlntiS, u inch 
Bianacerdid not at any time before the con- 
ueiioen)eDtofthlirait.KiT«iufflcieDtiecDrl9 
t« the tatiictictloii of tbsTnwarat of Victoria, 
fie the due and laithful execution of the 
dntiM of hia oflica aa i ~ 



And tothenaidnflof thedtdaraUon, never 
Indebted. Imoo. 

The canae wai tried before Mr. Jnitioe Barrr 
at the •ittlngi before Trinltj term the fkcti 
whkh appeared in OTldince were u follow* : 
The comidunt of the Borouh of FiUror 
wa« produced br a clerk in the Roadi and 
Biidgra Office. The pUintiff, who waa town 
ol«rk of Fitiroy, baa affixed Om «eal of the 



Heprodi 



but oouid not 
iooed the minute 



aur that mbj one wa« 
te book of the Corpora 



_,_ Thii minute w>« the oulf authQiity, 
A doonnient was offered in evidonce to prove 
tha ptoelamation, but beiiig objected to wai 
wUhdrawn, and tha Oaaetta contalninc a 
notice, dated I8th Norember. iBOO, allegini 
that the Ooremot had anrainled the Heldel- 
ben loaid, from the junctioo of Beilley^trcet 
ma Bmnawlck-atreet, Fitiror. to the Tillace 
of Heidelbenc, m a common toll road of the 
Cltr of Uelbonne, the Borough of East 



2. The pliJnlifl (kited to proro third Ima^ 
then being no proof of a complaint nnder 
aeal, and the docament that «a« pvt br 
plaintiff aa a oomplalnt being of qo effect, 
aa no valid anthorit; to afflz the «eal wu 
proved. 

8. That, ai to the fbnrth iante^ the ptocla- 
matlon put In and relied on In the pUntlS 
U bad on tti face^ alio rendend bad by the 
evidence^ aDd'theabaenceofarideDce toeare 
defteta in the aald proclamatioo. 

4. Plaintiff failed to prove ^th iMOe. the 
doonmeuta put in by plalnUS ahowing that 
Durham, not plalntto, wm manuer ; further, 
that -there waa nothing to ihow that anything 
had occurred to eDlitle"the Oovemorto ap- 



Dittriet were proved to have been duly pro- 
daimed, their bonndatiea and relative poal- 
tloni were alio proved, and that the road l~ 



_- tppeared tliBt 

the road extended to the ea^t bejond tbe 
Jnnelian of Broruwick-etreet and ReiUer- 



aticet. Uong the bonndarv of Fltiror m far ■ 
Tfctorla-Miadtk and to the we»t beyond tbe 
village of Heidelberg, and tbrouah the Heidel- 



berg Road Diitrict into the Eltbam Road 
DiiMct, and that the whole length of it waa 
flommoolr naed for directtnfflo J alio that at 
Alphington the road ii pecnliar, foimtog two 
loada to Hridelberg both within tbe diitiict 
nnd eqoallj nied for trafflo. 

The defendant put in evidence OattUt 
notice! of leveral pnvioni proclamation* of 
tbe lama road or portions ai a common toll 
load for lome of the diatricts mentioned in 
Ifae OauUe notice of the 18Ch of December, 
1866, and other district! not contained in inch 
DOticB, and lome not on the Heidelberg road 
but on the Upper Plentr road, which branchea 
off the former and bounds on tbe north an 
laolated portion ol the Cltv of Melbonma 
tbe Heidelberg road being its boundarj on 
the lODth. 

The i^ntiff, on the 19th March, 1869, waa 
(MettM aa manager of the Heidelberg toll 



6. Plaintiff lailed to prove eighth 1hu<^ aa 
tbera waa no tnincient evidence that the 
tnatorer was latlified. 

6, Plaintiff foiled to prove that there were 
aojr tolli or money* in defendant's hands for 
which he waa entitled to lue, or to receive 
under the Act No. 176. 

T. That the evidonce ihowi that, after a 
certain diitsnoe, there i* a bifnrcation In the 
road alleged to have been proclaimed, aitd 
that from such bifurcation two road* pro. 
ceed to the vilteae of Heidelberg, both com- 
monly uaed for direct trafllc andilndiffetentlr 
ao used, and that there li no evidence to ahow 
which of these roads form* the common (oU 
road alleged to have been proclainied. 

Hr. Feilowi^ Mr. Higinbotham, and Mr. 
Dnioan ihowed eauae. 

Mr. Adamaon, Ur. WUlianii, and Mr. Oai^ 
nett appeared In aupport of tha rule. 

The Court decided the case upon the last 
ground leserved, without going into the other 
poiuti raised. 

Tbe Cniir Josnoi nid Several ob|ee- 
tioni have been taken to the mainten- 
ance ol thi* action, many of them of an 
extremely technical nature, othera ol a 
more auDatantial character. A verdict 
wa* returned for the plaintiff, and a rule 
niri ha* been obtained to vnter a ver- 
dict for the defendant on tbegionnd, among 
other*, that the evidence showed that at a 
certain diitanca from Fitiroy there was a 
tnfarcatton of the road ; that there were two 
road* to the village of Heidelberg, both com- 
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monlj used for trafflo; and there was no 
evidence to show which of the two roads had 
heen proclaimed a common toll road. The 

Saestion, to some extent, involves a consi- 
eration of sec. 254 of the act 176, a soand 
construction of which section it seems some- 
what difficult to ascertain. The Legislature 
appears to have considered it wise to enable 
adjoining shire councils or other local bodies 
to arrange among themselves for the appro- 
priation of the money to be received by 
each for the road used in common, and 
which ought to be repaired in common. 
We do not consider ourselves called to 
offer anar opinion on the construction of 
that section beyond this, that we think a road 
once proclaimed as a common toll road must 
be considered to be a main road, and there- 
fore the whole of the tolls received from it 
should be spent upon it It is therefore 
necessary that it should be accurately known 
what road has been proclaimed as a common 
toll-road. In this instance it appears that 
there was a bifurcation of the road before it 
reached Heidelberg. Both branches are com- 
monly used for traffic, and both unite again 
before entering Heidelberg. It is impossible, 
therefore, for the road board to know whicn 
road has been proclaimed a common toll- 
road, and on which thev are to expend the 
tolls. We think, therefore, that the procla- 
mation was insufficient, and that the defen- 
dant is entitled to a verdict 

Rule absolute, to enter a verdict for de- 
fendant 

Attorneys :~For plaintiff. Crisp, Lewis, and 
Wilks ; for defendant* Macgregor, Ramsay, 
and Brake. 

TBOIDBL T. THl COLONIAL BANK OF AUSTBAL- 

ASIA. 

DiahoHOur of Bitt^Paymmini into Ptain^f*9 
Account wUhin a reaionable time qfClonng 
of Bank. 

Rule fM to enter a verdict for defendant or 
for a new triaL 

Mr. Billins and Mr. Higinbotham shewed 
cause ; Mr. Ireland, Q. C, Mr. Fellows and 
Mr. C A. Smyth in support of the rule. 

Declaration for the dishonour of a bill not- 
withstanding that defendants as plaintifTs 
bankers, had in their hands a cash balance, 
and notwithstanding that said cash balance 

had been in the hands of the defendants a 
reasonable time to enable them and their 
clerks and servants to know that defendants 
had the same in their hands, and that sama 
was sufficient to pay said bill over and above 
any claim or lien that the defendants had. 

Pleas, 1st that defendants had not in their 
hands a cash balance of and payable to the 
plaintiff for the purpose of paying said bill s 
2nd, that said cash balance had not been in 
their hands a sufficient and reasonable time to 
enable defendants, their clerks and servants 
to know that same was sufficient to pay said 
bilL 

The plaintiff was Charles Troedel, an en- 
graver, carrying on bnsisness in Swanston* 
street* Melbourne. He some time ago had an 
account at the Bank of Victoria, but with- 
drew it in consequence of their dishonouring 
one of his cheques. He brought an action 
against that bank, but it was compromised 
before it came to trial, the then defendants 
paying £75 and Costs. He opened an account 
at the Colonial Bank on 13th July, 1869. On 
Saturday, the 8th January. 1870, a bill of his 
to Mr. W. Detmold for £238 lOs. was to fall 



due. On the 6th January the defendants were 
asked to discount a bill for £300 ; but the 
assistant manager, Mr. Greenlaw, filthough 
the bill was a good one, said they did not 
wish to open a discount account with him. 
The bill foif £238 10s. was paid bv Mr. Det- 
mold into his bank, the National, and sent 
to the clearing house at 9 o'clock on 8th 
January; it was rect^ived by the Colonial 
Bank at half-post 9; at that time Mr. 
Troedel had only £91 IGs. 8d. to his credit, 
bat it was customary to allow the whole of a 
business day for an acceptor to meet his bills. 
At half^ast 10 o'clock £80 was paid in by the 
plaintiff in cash, and at a quarter to 12 
plaintiff went to the bank with £111 in notes 
and gold. There was a large rush of persons 
at the bank at that hour, and it was some 
time before he could get attended to. but he 
was positive that at 12 o'clock the teller took 
the money from -him, for he left the bank 
before the front door was shut, and it was 
usually closed at three minutes past 12. Not- 
withstanding these payments, nowever, the 
bill was endorsed by the ledger-keeper, 
"refer to acc<)ptor." It appeared that 
about 11 o'clock the ledger-keeper went 
to the assi&tant manager, mentioned the 
state of the plaintiff's account, and the 
presentation of the bill, and asked what he 
was to do, and Mr. Greenlaw replied 
that he was to follow the usual course. At 
half -past 12 o'clock the ledger-keeper went 
to the teller to see what credits had been paid 
in ; and at that time, according to his state- 
ment, there \Tas no entry of any payments to 
the plaintiff's credit There was then a large 
number of pay slips lying on the counter, but 
he did not examine them. He was positive 
that it was a quarter to 1 o'clock before he 
returned Detmold's bill to the clearing-house. 
Troedel said that he had suffered consider- 
ably in his credit by the conduct of the 
bank, for the National Bank had in con- 
sequence refused to discount any more of 
his bills till he had given an explanation 
of his position, and Mr. Detmold (from 
whom he had borrowed part of the £111) 
told him that if anything of the kind oo- 
curred again he would cease to transact 
business with him. Endeavours were un- 
successfully made to induce the plaintiff not 
to proceed with his action, ana in conse- 
quence, on 4th February, whem one of 
Troedel's clerks went to the bank to pay in 
£61 Is. 9d., Mr. Greenlaw said he would not 
take it, and two cheques, which the plaintiff 
had drawn on his account, were conse- 
quently dishonoured— one being marked "ac- 
count closed by bank." The defence was 
that Troedel was partly to blame for the oc- 
currence, inasmuch as he had delayed to such 
a late hour paying in money to meet the bill : 
and he ought to have told the ledger-keeper of 
the last payment It was also contended 
that he could not have suffered very much in 
reputation, inasmuch as, having borrowed 
money from Detmold, the latter was well ac- 

auainted with his position. Mr. Justice 
larry, before whom the case was tried, in 
summing up told the jury that the prin- 
cipal quiMtloii was whether the money had 
been paid In sufficiently earlv to ekiable the 
bank clerks to know of it before the biU was 
dishonoured. It was said the plaintiff shonld 
have informed the ledger-keeper of the last 
payments. Had Uiey been made in cheques 
or bUls that might have been a proper ooutm 
to taJce ; but when the payment was in cash, 
it was not at all inenmbent on a costomei to 
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«M • mpDUMi to a \makn, and Mk m ft 
mtt tbathitfeiU migbl not be dishonoiiTOd. 
It WW the duty of the bank clerks to know 
what numer bad been iMud in ; and then 
wae Bc^hiag to pieTenft the ledaer-keeper 
•zanininff (be pajiUpe which haTnok been 
antoMd, bat which were Ifingon (be ooan(er. 
Sb alio laid (ha( (he bank had doeed plain. 
tUTi aeooan( in a very objectionable Banner, 
na iiir7fav;e a ▼eidie( for plaintUT, for £fiOa 



The mle iiift wae obtained on the groand 
nat areaeonable time had not ebmeed be- 
tWMn the payment of the money to plaintiif • 
credit and the dishononr of the bill; aecondly 
fon the new trial) that the damages ware 
expessire : thirdly, misdirection of theleained 
fndge in allowing the Jory in estimatiog their 
damages, to consider the oondoct of the bank 
in closing the account 

Mr. BiLLDro.—This was a yery reckless 
case of dishononring a bill, and the bet shows 
(bat (he damages were not ezoessiTeu The 
aMnner in which the aooonnt was closed was 
OTidence of malice; although the plaintiif 
did not admit that the judge left that con- 
«Qct to the jury as an element in consideiing 
their damageSb 

The Chuf Juancx.— Sabseqaent conduct 
might be endenoe of malice in a libel case, 
bat it could not be considered in snch an 
aeaonas this. 

^¥'' BiLLWo.— The damaaes were essen* 
tiMly a jury question, and the Court would 

?? V »*®^S? ^^ them— JRolUn v. Steward, 
II C.B., 695. * 

Mr. HiauBOTHAM. —This was a continuing 
endorsement, and the interval between the 
payment of the money into plaintiff's account 
and the dishonour of the bill at half-past 12 
was sufficient to enable the defendants to 
disooYer the payments. It could not be con- 
tended that the bill was dishonoured at 10 
o'clock, when the bank opened ; the plaintiff 
had. till the return of the bill, to pay in 
funds to meet it As to the subsequent 
elosma of the account, the eyidence was ad- 
mitted without objection, atod it was, there- 
fore, a fair subject for the consideration of 
the jury. The judge did not say the jury 
ought to consider it, but as counsel had com- 
muted on it, It was a fair matter for obser- 
▼anon by the judge. 

The Chhf Jusnoi.— The fact that the evi- 
dence was admitted without objection does not 
prevent exception being taken to the judge's 

atP\v^^'l4«® ^ bound to know the law, 
and If the evidence is such that it ought not 
to weigh with the jury, they should be told 



Ml; HioiHBOTHAM.— No doubt If • jadge 
misdirects the jury, it may be taken advan- 
tage of; but his attention ought to be called 
to the misdirection. If the judge commento 
on fa^te which do not immediately affect the 
usnes, a aeneral observation on the admitted 
facto of the case does not constitute a ground 
of misdirection. The damages were not ex- 
cessive, considering all the facto of the case ; 
but if the Court thought they were, it ought 
to give plaintiff's counsel an opportunity of 
stating whether they would consent to a 
reducnoiu 

Mr. FxLLOWS^The question whether the 
paymento were made to plaintiff's account 
within a reasonable time, is a mixed question 
of law and fact The bank was not bound 



to make any paymento after ito usual hour of 
dosing— WhUiaber v. The Bank of EmgknuL 
1 Cr. M. and R, 744. The time should there- 
lore be reckoned from a quarter to 12 till 12 
o'clock, not till half-past 12, as contended by 
the plaintiff. As to the damages, they were 
evidently excessive. The only person who 
knew of the dishonour was Mr. Detmold. 
He knew the reason for it The fact that 
Detmold had furnished the funds to meet the 
l»ill, that ito dishonour would therefore be 
Inexplicable to him, and would injure the 
plaintiff's security in his estimatidn, did not 
affect the case. It was not in the contem^a- 
tion of the parties at the time of the dis- 
honour. Nor could the subsequent conduct 
of the bank be reDerred to to show malice on 
their part 

Mr. C. A. SxTTH followed on the same side. 

The case was aiigued June 29, and judg- 
ment W2IS now given. 

The C^BF JusncB. — ^Bv common consent* 
the question which should have b^n sub- 
mitted to the jury was, whether a sufficient 
tune had elapsed after the payment of the 
mon^ into the hank to enable the derka to 
become awaraof ito payment Itwaspn^At 
the triai!r and seems not to have been dia- 

Sited, that the time was to be taken from 
le nayment to toe teDer tUl such an hoar as 
would have enabled the derk to reach, the 
dearing-honse before ft dosed. Duriiw the 
Mgument however, the case of WhUiafer 9. 
Me Bank of England was dted. which shows 
that in strictness a banker Is not liable to 
pay his customers' bills after banking hours ; 
and, therefor^ the time to be allowed f<nr 
ascertaining what pavmento were made ^lopld 
only be reckoned till 12 o'dodc. and not till 
the departore of the clerk for the clearing- 
house. The jury ought to have been asked 
whether that was a sufficient time, and for 
that reason we will direct a new trial on spy- 
ment of costs. 

Bule absolute for a new trial, on payment 
by defendant of the costo of the former trial. 

Attorneys :— For plaintiff, Macgregor, Ram- 
say, and Brahe; for defendants, Vaughan 
Monies and Seddon. 



Iir OHAXB1B0. 

(Before his Honor Mr. Justice Barry.) 
Thubbdat, July 14. 

XX PABTl WILBOV. 

Lunacy StoMe, No. 809 SeeU. i 7. oimI 8— 
Informal Warrant- AmendmenL 

On July 14 an application was made to Mr. 
Justice Barry for the discharge from custody 
of an alleged lunatic, Thomas Wilson, de- 
tained at the Yarra Bend Lunatic Asylum 
undar a warrant signed by Mr. Start, P.M. 
The ap^ication was heard in chambers, 
Wilson being brought up by a warder, in 
obedienoe to a writ of habeat eorpUB. 

Mr. M'KiAir, who appeared for Wilson, 
moved that he be discharged from custody. 
The warrant under which he was deteined 
was insufficient The proceedings were ini- 
tiated by an information sworn by Daly, a 
detective, that ** from informiUion received 
he had good and sufficient reason to believe 
that one Thomas Wilson, of Melbourne, now 
wandering at large in the dty of Melbourne, 
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is • lunatic, and is not under proner care and 
control." A medical certificate, in tlie form 
of the 7th schedule to the Lunacy Statute, 
was signed bj Messrs. Ford, and Teago^ that 
thej had personally examined ThoroasWllson, 
ana considered him to be a lunatic, and a 
proper person to be taken chaige of and de- 
tained under care and treatment. Then Mr. 
Sixat, the police magistrate, signed the fol- 
lowing warrant :— 

"Second Schedule. 
** Order for the Reception of a Lunatic into 

an Asylum. 

" I, Evelyn Pitfield ShirleySturt, haying 
called to my assistance F. T. W. Ford and J. 
P. Teague, medical practitioners, and having 

Krsonally examined Thomas Wilson, of 38 
msdale-street, farmer, and being satisfied 
that the said Thomas Wilson is Insane, do 
hereby din <t you, Edward Paley, the superin- 
tendent of ihc Lunatic Asylum at the Yarra 
Bend, to rec ve the said Thomas Wilson as 
a patient inti the said asylum. 

"Given un>1er my hand and seal this 14th 
day of June, 1870. 

"E. P. S. Stubt, P-M." 

The form of warrant used was that pre- 
scribed by section 4 of the Lunacy Statute, 
No. 809, which enacted that in case any per- 
son shall be discovered and apprehended 
under circumstances that denote a derange- 
ment of mind and a purpose of committing 
suicide, or some other crime for which, if 
committed, such person would be liable to be 
informed against, then the justic«« might cause 
him to be apprehended and committed. This 
person was not chained under that section, for 
the information did not btate that he was 
about to commit suicide or any. indictable 
offence. The act drew a distinction between 
daufferous and other lunatics. 3ection 7 re- 
lated to persons wandering at larse, deemed 
to be lunatics, and persons who though not 
wandering at lar^e are lunatics, and not 
under proper care and control, or are cruelly 
treated, or neglected. Section 8 prescribea 
the course to be ];>ursued where a lunatic of 
the classes mentioned in section 7 was ar- 
rested, and gave a form of warrant for the 
couvevanoe of such lunatic to an asylum. 
(Schedule 8.) The warrant in this case ought 
to have been in the fonn of schedule B, and 
not that in schedule 2.- The form of-wsiixaat 
in schedule 8 recited that the man wfs • 
lunatic ^nd was wandering at iiurge, ^ad 
not under propef care and contioL T%»- 
strictness with which these warrants irera 
scrutinised in England was shown by the ca§s 
oi lUq. V. /*tfiler,24L.J..Q. 6. l^whei^ft 
commitment was held bad which omitted io 
state the street and number of the house whei» 
the snpp|0^ lunatic was residing. The colo- 
nial act was merely a copy of the English aotk 
and a similar strictness ought to l^ shown 
here. 

Mr. Justice Babbt said ha would oonsuK 
with the Chief Justice before giving a d^ 
cidon. 

After conferring with the Chief Justice. 

His HovouB said— I think I an Justified* 
bv th) authority of JR, v. Markf, 8 Awt. 188s 
M. V. OreenwoGd, 2 Strange^ 1188; if.. «. 
AMom, 2 Strange, 85: R. v. Orane, 1 B. ft Cl 
282 ; and 2 D. £ R., 411, in remanding Wilson 
to enable the warrant to be amended. J 
have medical evidence before me which is nnt 
impugned, and which uncontradicted is sufl- 



dent to satisfir me that the person brought up 
under the hahea$ is a lunatic, and is a propv 
person to be taken chaige of and detained 
under proper care and treatment. The wa.^ 
rant of commitment is only informal,* ndit 
insuflicient. because, although the 2nd schediAs 
has been adopted instead of the 8th, then ii 
really but little difference between thens. 
Indeed, on a close examination of both 
schedules, thete appears to me to be haidl{ 
any necessity for adopting schedule B, and 
were it not for the express words of section 8L 
which are mandatory, and not mer^ 
directorv, I should have no hesitation aboiK 
the matter. The rule, as indicated by tha- 
cases to which I have refered, is that whete b 
eof^pus deUcH appMrs on the face of the depoift 
tions, the Court will remand the prisoner, an<l 
allow the warrant to be amended if ii is in- 
formal. As- there is evidence of insanity in 
this instance, I think that it would be cruel t6> 
the person detained, and would be an injustidb 
to toe public, were I to order his dischaige on 
the ground of an informality in the warranl. 
Now no injustice can be done by the course I 
propose to take, for by section 78 of tKia 
statute the merits of the case can be inquired 
into on a proper application under that section 
which enacts that if a judge of the Supremo 
Court is satisfied that any person of sound 
mind is confined as a lunatic he may order hJia 
discharge. That section was inserted because 
the attention of the Legislature had beetfi 
called to abuses in England and elsewberK 
where persons perfectly sane were incarcerated 
as beinff insane. If an application is nia4a 
under tnat section, and it ^n>ears by evidence 
that Wilson is not insane, he will be dtt- 
chamd. At present all I have to say is, that 
on tnis application he ought to be remanded. 

The prisoner was remanded accordingly. 



ECCLESIASTICAL. 
(Before His Honour Mr. Justice Molesworth.) 

Thubsdat, July 21. 

or THB WILL OF IDWABD B. BOBTOOK. 

OncUiesied aUertUion—SureUea. 

Mr. Db Vbrdox moved for grant of letters 
of administration, with the will annexed, of 
£. R. Bostock, to his widow. The testatbt 
resided many vears in England, and died 
there. His widow took out letters of ad^ 
ministration to his property in Englano, 
believing him to be intestate. Shelately 
came out to this colony to look after the pWh 
perty here, and she discovered in one of the 
banks a will, made in Tasmania, dated 1858 
—originally 1861, but the 1 altered to 8 in th6 
same handwriting as the rest of the wilL 
The correction was not attested. One of the 
attesting witnesses made an affidavit respect*^ 
ing the alteration. Of the executors, one 
was dead, and the other bad renounced 
probsite. The widow wished the amount of 
sureties reduced l^ the amount of bad aim 
improbable debts— ifoses v. Crajter^ 4 C. and 
f., 524 : Rt Matthew Otnt, 1 Sw. and Tr., M^ 
or, as the property was sworn under £83,0(Xjt 
includina the doubtful debts, that two 
suretiss for £20,000 each should be accepted. 

HiB HoNOUB granted the letters of Baminiih 
iiSatioh, and directed that the two sureties 
ehould give a bond and Justify for £20,000 
•ach» 

frOctoiB — Nutt and Murphy, 
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SUPREME COURT. 

SITTIlfOS IN BANCO TRIHITT TBBM. 

(Before their Honours the Chief Justice Sir 
W. F. StawHl. Mr. Justice Barry, and Mr. 
Justice Williams.) 

Tuesday, June 21. 

fletcheb t. toul. 

Station Orders— Authority of Overseer to bind 

his Principal. 

Rule nisi for a nonsuit The action was 
brought by the holder of a number of station 
orders against Dr. Youl, to recover the 
amount of the orders drawn on Dr. Youl by 
his overseer. At the trial a verdict was re- 
turned for the plaintiff. The defendant con- 
tended that the overseer had no authority to 
make the orders. 

Mr. Higinbotham, Mr. Purvefi. and Mr. 



Williams showed cause. Mr. Fellows and 
Mr. C. A. Smyth in support of the rule. 

The case was argued in Michaelmas Term, 
1S69. and judgment was now given. The 
facts and arguments appear fully in the judg- 
ment. 

The Chief Justice said,— The drafts for 
which the present action was brought were 
drawn on a mercantile bouse in Melboorne by 
an overseer of the defendant, in charge of 
his sheep station, and were not honoured. 
For some years previous to June, 1868, the 
overseer had been authorised thus to draw, as 
agent for the defendant, and the drafts had 
been regularly paid. During that month the 
defendant visited the station, and prohibited 
the overseer from drawing as hitherto. He 
was to draw, but subject to the defendant's 
endorsement, and the drafts, when so en- 
dorsed, were to be paid. After this, drafts 
were drawn in the same form as hitherto, 
payable to bearer, and signed by the overseer 
for the defendant, but previous to being paid 
they were submitted to the defendant, who 
either endorsed each, or signed as approved, 
or approved verbally of a list They were 
then presented and paid. On the 31st De- 
cember, 18C8, the overseer was dismissed. 
The declaration contained counts on drafts 
subsequent to June and prior to December, 
1868, and also on some drawn after De- 
.opuiber. For those after June and up 
to 31st December, a verdict was returned 
for the plaintiff; for the others, for the 
defendant The question is, whether the 
verdict for the plaintiff on drsits subsequent 
to June, 1868, but not endorsed by the defen- 
dant, should stand. They had been forwarded 
to the plaintiff for collection only ; were pre- 
sented to the defendant for endorsement but 
were not endorsed. The defendant subse- 
quently called on the plaintiff, and said he 
did not wish to repudiate them, if they were 
genuine in the books. A list was gi? en to 
him. He was told how they came into plain- 
tiff's possession, and according to the plain- 
tiff's evidence, he said,— "Take them to the 
house ; if they will pay, 1 will endorse." This, 
however, the defendant denied. The house 
were informed of what the defendant said, 
but declined. to pay the drafts even if en- 
dorsed. The distinction between special and 
Seneral agencies has been definitely laid 
own. In the one limitations or restrictions 
on the general authority are not binding 
on third persons, in the other the principal is 
not bound if the authority is not strictly ad- 
hered to, unless indeed the special agent has 
been held out as possessing full autho- 
rity respecting the particular matter. The 
situation of overseer on a sheep station does 
not necessarily auUiorise drawing drafts ; cer- 
tainly not as in this instance, on a particular 
house. The testimony of the witnesses called 
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for the plftintiff shows that in each pArlicolar 
GM6 the mode in which station expenses are 
to be metk forms matter of special arrange^ 
ment Evidenoe was addaced at the trial 
with a view of proyinx that, according to the 
previdlinK nsage and the mode of condocting 
the management of stations in this country, 
upon which the owners did not reside, the 
OTorseer or saperintendent had power to bind 
his absent master or employer by cheoaes 
(drawn in the form of those in qaestion) to 
pay wages, or for stores or necessaries sop- 
plied for the use of the station. That evi- 
dence fell far short of the proof required, and 
Hawlayme v. Bourne, 7 M. and W. 595^ shows 
clearly what the law is. There an attempt 
was made to hold a shareholder in a mine 
responsible for a debt contracted by the 
manager to pay wages of men employed in 
the mine, on the asMumed principle that 
every owner who u>points an agent for 
the management of his proper^ must 
be taken to have given him authority to 
borrow money in case of absolute necessity, 
or, as here^ to draw on him to meet such 
emergency. In giving judgment, Parke, 
Baron, is thus reported :—*'! am not aware 
that any authority is to be found in our law 
to support this proposition. No such power 
exists except in the case of the master of a 
ship, and of the acceptor of a bill of exchange, 
for the honour of the, drawer. The latter 
derives its existence from the law of mer- 
chants, and in the former case the law which 
generally provides for ordinary events, and 
not for cases which are of rare occurrence, 
considers how likely and frequent are ac- 
cidents at sea, when it may be necessary to 
have the vessel repaired, or to provide the 
means of continuing the voyage, to pledge 
the credit of the owners, and therefore it is 
that the law invests the master with the 
power to raise money, and by any instru- 
ment of hypothecation to pledge the ship 
itself if necessary. I am, therefore, of 
opinion that the agent of this nrine had 
not the authority contended for." The 
analogy between the position of a manager 
of a mine and the superintendent of 
a sheep station appears to us in this par- 
ticular to be so complete that no sound 
distinction as to the power of the latter 
to bind an absent principal can be drawn. 
As the agency was siKscial, and the limitations 
on the authority given have not been ob- 
served, the principal is not liable unless by 
his acts he led the public to suppose that the 
agent possessed more full authority than was 
expressly given, or admitted a more extensiw 
legal liability. Previous to June, 1868. drafts 
drawn were paid as they were presented. After 
ihat date, tney were paid on being endorsed 
by the defendant, or on some act being done 
by him equivalent to an endorsement. He 
continued the agent in th« Inuiia podtion Iftg 
had been in previously ; and aitMogh thora 
may be little doubt that^ except aa o?«r- 
seer, he would never have been appointed 
agent» the fact of his being oontmned in 
that situation does not amount to » 
holding out by the defendant of his agenl 
as possessing foil authority ; for the situation 
itself conferred no authority whatever to 
make such drafts. Besides the aet done in 
this case, drawing a draft, as urged for thtt 
defendant, was ofitself notice thattha agent 
possessed only limited powers. This subject 
was fully considered in the case of Stagg «• 
EUioU, 12 CIS., N.S., 373, in which a pnnd- 
pal was held not to have been bound by • 



draft drawn for him by his agent but in 
excess of the authority he possessed ; th« 
agent was empowered to draw for trade, but 
had drawn for other purposes, and the 
draft was considered invalid, though in 
the hands of a holder for value without 
notice'. It might have been there urged 
that the agent as manager of the busi- 
ness was held out as agent to draw for 
trade but not for private purposes. 
The judgment was not, however, put 
on that ground, but on the principle 
that the mode of drawing gave notice to the 
bolder of the nature of the authority. The 
previous case of Smith v. M*Ouirt, 3 Hurl and 
Nor. 554, was referred to, in which an agent 
as the general manager of a business was held, 
in the absence of direct authority, to have 
bound his principal by a charter party signed 
also in a similar way, but in the course of tho 
business of which he was general manager, 
and in the course of which business the sign* 
ing charter parties was a usual and cus- 
tomary act. The distinction is clearly drawn 
between the facts of both cases, and showa 
the legal conclusion proper to be deduced from 
each. If, then, the mode of drawing afforda 
notice, the holder in this case would, but for 
the circumstance we shall presently con- 
sider, have been bound to inquire, and had 
he done so would have ascertained, the true 
nature of the authority. So far, the case ia 
not attended with any peculiar difficulty. But 
the form in which the drafts were 
drawn subsequent to June, 1868, in* 
troduces a new element into the case^ 
rendering the question for our decision by no 
means easy of solution. At that date the 
defendant limited the authority he had pre- 
viously given his agent. H« had full power 
to do so ; but as regards third persons, he was 
bound so to act as not to mislead them. 
After that date the agent had authority to 
draw, but subject to the defendant's endorse- 
ment. The drafts being then drawn in the 
common form, payable to bearer, was scarcely 
consistent, as was pointed out during the 
argument, with this limitation. The holder 
was entitled, according to its tenor, to be 
paid on presentation, whether endorsed or 
not No endorsement was necessary, nor 
could a necessity for it be fairly presumed. 
To make the draft correspond with the au- 
thority, it (the draft) should have been made 
payable to oearer, subject to the endorsement, 
or upon obtainins the endorsement of the 
defendant. The dfsfr, if in such a form, would 
have fully appriKcd the holder of the nature 
of the instrument he took and of the ri»k he 
incurred, whereas, in its presentform, although 
even drawn by an agent, the holder knowing 
that those in a similar form had subsequently 
to June, 18G8, been paid, might reasonably, 
have supposed that it also would be 
honoured. The necessity for inquiry as to 
the agent's authority in consequence of the 
draft having been drawn by an agent, is not 
questioned ; but that necessity is in this in- 
sunce dispensed with. Drafts drawn in that 
way had Seen honoured, and the principal 
himself had thus sanctioned a mode of 
drawing inconsistent with the limitation on 
which he now relies. He no doubt required 
an endorsement, or that which was accepted 
as equivalent thereto, previous to pMing ; but 
third persons who had held other drafts of a 
similar form which had been paid, were noti 
in our opinion, obliged to inquire into the 
mode of payment, or to know whether an 
endorsement had been considered as a oon* 
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dltka praoadaol to thftt urtnent. Tha dikfU g^ thn^ thoreln i 

wm paid, Md tlikt iMt wu loma evi- to «;. „„ ik- j_t 

««>« thrt 111. Wtct h.4 tb« Kilhoritj Sd i^otk. «rSc 

lu( whuli Uw pUkliiUff ooDtend*. oi wat 

ha WW Md out to tbiid penoni u 

pOMMdng th«t Mthorftf. If It mi mltored 

•t K certain data, m alio ahoald have bun 

tlM form of bli drkfu. Thara ti avidauoa that 

ttM ^iintur himwlt »M awftre of the nacai- 

ttt> tut Uta defanduit's andonenient. IIo x 

Uoltaf 



nentioiMd, and aftennid^ 
luiU yew lokt bfuicisld, Uh 

raqnlrad br Mid Council H 

■uoh Board to be dona by him, were, oa bla 
■aid defanlt, ezacnted by and at the expenae 
of cncb Conndl m inch Local Board ; and 
•fterwardl, to wit, on lat Norember, 1809, 
■aid Ooaneil, acting ■• inch Local BoanL 
flied tha piopoitlon of the expanaaa of i^ 
woriia mt «xecat«d bf them npim laid H. P. 
OunieT*«asidderaulL,t>>bepaldbj«^dn. F. 

„ Oaroer, at the (Vm of £11 8i. M. : and after- 

aba would endorse waida, to wit, on the day and jear but 

^IilJZL," 'i — **^' ••«'"«*^'» "»"■ ■towawd.aaldCooncH.acUnglniticapacitr 

MMod eodoiaamant of mdm kind to be gf g^Id Local Boaid ol Healtb, oaiued applf- 
■equulih K«a|iuUutioii,howan)r, wMmade ^tion to be made to laid H. F. Onmer for 
touoathUsroond, •nd we aie not called pwoiMtt of oald nm, and *ald H. F. Oanwr 
•Btn PTPT-M an^ojrfBbn on the 7!«t»^r. & ejected and TeTniad to par the aanie. 
*™» " Hie drfbnduit pleaded that he wu not 

2J?SJ^ lidte to tjy ;be =.u[u Mucht to be rcoTered [ 

" "*• ■ but tbe Jnctlcci ordered him to par tha 

MDMiDt cUmed, £11 3*. 4d., with £l It 
ecwte. Tb« ohiacuona taken by the defendant 
«fli»~I<t. Them ia no erldenoe the lane i« 
on prirate ptopfrtr- &id. There ii no proof 
•VBHiB (ATPiuuunr) T. mi ooohcil or n. 1/ui tba BMonu Council anlTed at the ded- 
KiLDA (BBtFONDiirra). nloiu in accotdanoa with tha Act 184. 8rd. 

PMie HtaUh StatitU, No.3r^ " - • — 

15— ITiuiicfflal SlatuU, Jfo. . 

tMdi3&—FottHBig Private Lane. uutice given — _. 

Appeal from pet^ aeMJona. St Kilda. Deoember, IS6& is inrandent, and not in 

Hr. Billing for the appellant (defendant accordanoa with SecL 47 of tba Amended 

below) ; Dr. Hackay, Hr. Fellows, and Mr. Health Act 6th. The azpensei with which 

Dniean for rapondnita {complainants below), defendant ii chatsed are tlioee tncorred in 

The complainants nimmoned the defend- three Una, while the premieei In reapact to 

aat to the petty wesiooB, the compUunantt ivhich he Is charg^ oiJy abal on one. 

-n--: — •L-. __ ,— t ,, . -^.^ laea before 6th. The proportion of the expentei fixed to 

^'- "-- La paid by tha defendant U anaquaL 7th. The 



The ml 

Attoi 

•ndSet 



ilO. Swu. Wand There ia no proof the lane exiited at the lima 
I. 1S4. BecU. 133 of the ^aMlna ot the Act 810. 4th. The 
Lane. notice given to tba defendant dated 14th 



paesing of the PaLUr H<'>ilth Statute, 1S6B, a 
certain street or Inne, called GloDcealer-Une, 
■et out on private property, and situate with- 
in the limiteoE the borrntgh of St Kild*,waa 
not formed, paved, levelled, or drained to the 
aatiflfaction of tlie Council of the said 
borough, Bod in its capacity of the Local 
BnnM nf Feelth th>^M-.f ; anri the "i-i Cour- 
cil, aa Bach Local Board, caused to be prc- 
pued and did approve of certain levelg and 
^edfications for the proper [onnlng, paving, 
krellins. and draining of the said street or 
Une^ and tbe eamo were depoaited with the 
town clerk of the Raid borough at the Town 
Hall thereof, within the said boroiwb, for tbe 
inspection and examlnntlon of sn^ persona 
U were, or might be, affected thereby ; and by 
an order and reaolutmn of said Council, acting 
In its capacity of Local Board of Health as 
afoieaaid, bearing date 14th December. 18SS. 
tba said Conndl, acting as the Local Board 
ol Health, ordered that the nid street 
or lane ibotdd be formed, paved, levellod, 
snd drained in tbe manner deacribed in, 
•ad In accordance with the levels and 
Qiedfications as aforesaid ; and the said 
Field Oamer 



Coundl can only charge the defendant with 
any works having bern done in accordance 
with Sect. 47 of the Health Act. more work 
haviugbeen done aud chiuged for than tha 
Act authorises the Local Board of Health to 
d'>. 9th. Work has b^n done in Dalgety 
and Orry Htreels, which ia not within the 
lane, and included in tha amonnt charged 
against the defendant 

It appeared from tbe evidence, which was 
act out at great length in the caae, that 
Olouceater-lane ran in a aemi-ciicnlar form 
from Orey-atreel to Dalgety-sbeet 

Tbe fbim of notice given for the meeting 
of council at which the reaolntion for the 
perTormance of the work was agreed to^waa 
B8 foUowa : Town Clerk's office. Town Hall, 

SL Kilda, 1866. — Sir —I have the 

honour to request your attendance at a meet- 
ing of the Local Board of Health, to be held 

at the Town Hall, on the next iust- at 

o'clock. I have the honour to be, Sir, 

your obedient norfaot, , Clerk to the 

Local Board of Health. ToConucillor ." 

All the owners of property abnttiug on th* 
Line TTCre not chaigiid al the same raie^aoin' 



ownw of certain premises fronting, adjoin- (includiiu! the deRmdant) were chaiiedS».9d^ 
Ing, and abutting upon certain portions of wliilitt otheie were chmgad only Is. 9d.; and 
l^at • ■ '■■ - * 



a rerininng Ic 



MTed, levelled, anddrnint^; and b^a notice 
bom s^d (-■-■■ - . 

dtesBBd to add H. F. Oamer, (be aaiil Council 



>ya' 

-A L, , 

tBG& aud ad- 



igad only li 

.-le of the ownet* was channd according to 
bLi frontage toOmy^strmt Tha qKoiflc^on 
for the work required the lane to be formed, 
pitched, mptalled, and dianndledi and tha 
veyor awore that all tha work wai ueoas- 

J for sanitary pnrpoaes. In a letter from 

Hr. Oamer, dated Slst December, 1866, oc- 
curred this pawage : " I may be permitted to 

_ _ state that I donotdedrein any way to oppoae 

mlsea in the manner deacribwi In, ancT in the formation paving, levelling, or dralulug 
ftccordance with, said leveU and spedflca- o' the lane. In aooordance with the 47th 
tions : and tbe said H. F. Oumer ftuled to clause of the Health Act, aa I think It ia ne- 
comply with the terms of aaid notice within cessary work proper to be done, neither do I 
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mm said Coancil, acting m 
bearing date I4lk December, 

'mwed to add H.F. Oamer, L 

_■ snob Board did require aim within six 
weeks from the date thereof, to form, pave, 
larel, and drain that part of said street or 
* ~ te which Is Immediately tn front of hia pre- 
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wish to avoid my lent, fair, and eqa*! share 
of the cost thereof r ^^ he oljecled to the 
proportion of the expense he was called on 
to pay^ 

For the appelUmt it was contended that 
there was no proof that the lane was on pilTate 

Sroperty : the admission in his letter that he 
id not otiject to the work was no admission 
that the work was such as ought to be per- 
formed by the owners of the property ; the 
letter mnst be taken as a whole, and it could 
not be taken for one purpose against the 
defendant und rejectea for another. The 
Council had not agreed to the resolution le- 
spccting the lane at a special meeting as they 
snould navo done ; it was done at an ordinaij 
meeting. The two Acts, Na 184 and 810. 
should be read tqgetlier. and by sect 188 of 
No. 184, notices of such business as the pre- 
sent should hare been ciyen. Nor was any 
attempt made to prove that the lane existed at 
the time of the passing of the Health Act Such 
proof was necessary* hf KingsUm-onrHuU 
%oan2o/i7eaM«. •/ofieff.lH. and Nn 489. As 
to the 4(h objection namely that the notice was 
iuRumcient sac Bayky v, ITitttJisoa, 16 CB., 
N.S., 161, 88 LJ., M.O., 16L The notice was 
signed by the mayor, by four councillors, and 
the town derk, the seal of the corporation 
being affixed; this was not sufficient The 
Ck>uncil were only part of the corporation, 
and the notice should be given as by the 
corporation, not by the Council — Uaieif 
v.MavorofBMlL6B.aakdS„8i5. Astothe 
fifth oljection, tnere were in reality three 
lanes, not one : and as to the sixth, the ex- 
penses chargedf to each owner were most un- 
equaL Why should one owner have to pay 
2s. 9d. per foot and another only Is. Od.? As 
to the last objection, the Council could not 
order work to be done merely for the sake of 
improvement, it must be confined to works 
for sanitary purposes; paving and macada- 
mising, as well as lowering gas and water 
pipes, were not necessary for sanitaiy pur- 
poses, and ought not to have been chaised 
MgMiiittt the owners. Clmnnelii appear also 
to have been formed into Orey and Dalge^ 
streets, which were no part of the work 
necessary to be done to the lane— if oyorjo/ 
Manchester v. Chapman, 87 LJm M C, 178; 
Beg, v.WaUateyLooal Board tfHeaUh, UK 



4Q.B..851. ^ ^ ^ 

For the respondent it was answered that 
thougih new roads could not be laid out, loads 
that existed at the time of the passing of the^ 
Act could be made. The defendant's owu 
letter was evidence that this road did, and 
it has been admitted that the work ought to 
t>e done; all he disputed was the payment 
As to the notice not being properly signed, 
the fact that it was given in the name of the 
local Board was sufficient : it uns cuf&cicxit 
to show that the Board nad authorised it 
In reaard to the objection about the bpedal 
meeting, no such meeting was necessary. 
The Health Act was only carried out by the 
MuuiciiNd Statute. Tu regard U> the excess 
of work, it was impossible to form the lana 
properly without macadamising and draining 
It: and t>»e chanDels to Grey and Daljety 
streets were necessary to let the water now 
out _ 

The case was argued in Easter term, and 
judgment was now given. 

The Chuf Jusncx.— Special case stated by 
way of appeal on the hearing of a plaint by 
the respondents, to recover the proportion of 
expenses due by the appellant for forming m 
lane on private property, under the Act 81 



Vie., No. 810. The appellant and the other 
owners of the premises abutting or adjoining 
having been served with notice to poilorm tho 
wotk themselves in the manner prescribed by 
the act| and having failed so to do, the bo- 
rough council, as the local board of 
health, caused it to be executed, appor- 
tioned the amount amongst the several 
owners^ and then sought to recover tho 
amount due. The justices adjudged the 
appelant to pav the sum claimed. On the 
hearing, e*jvtsnu objuctiuns were taken hg 
him, and were now stated in the case. It wag 
objected there waa no evidence the lane is on 
private property, butthe appellant's ownletter 
of 31st December 1868; sufficiently answen 
this objectioiL fie states he does not desira 
to oppose the f ormaticn of the lane under tha 
47th section, as he thinks it a ne c e s sa ry work, 
and such work could oiilybe done on a lane 
formed or set out on private properly. Taking 
the whole letter together as unquestionably 
aa admission ought to be taken, we think 
that whatever other matters may be disputed« 
this at least is admitted. The next objectioa 
is, that the decision of the board was not ar- 
rived at in accordance with the act No. 184; 
in other words, that the business was timns- 
aeted at an ordinary, and not a special meet- 
ing. TLw wjoncil of each bnrnu^h is to be the 
local board of health within the limits of 
that borough— no new machinery is called 
into existence, no mode of procedure is speci- 
fied bmnd that contained in section 16. 
The business of the board is to be transacted 
in the same way as that of the borough. No 
other mode is provided. The very objectioii 
that this is apedal business^ and requirea 
special notioeb assumes that the maebinery 
and mode of procedure of the borough is 

Splicable to that of the board. U so^ 
s business of the board, as that of the 
borouah, should be divided into general and 
special If all matters of the moat trifling 
character are to be regarded as special bnsi- 
ness, merely because they have been impoaed 
on the borough, the working of the act 
would be impisded, ite efficiency impaued, 
and the traaaaetion of business rendered ridi- 
culous. We have no doubt of the intention 
of the Legidatuie, and we think their mean- 
ing has Been sufficiently expressed. Tha 
thud objection is not in our opinion, tenaUe; 
the woras of the local act are different from 
those of th^fitetate. The en^, therefore, of 
Board of Kinffolon'UtHm'HuU v. Jones, 1 U. 
k N., 489, to which we were referred, ia in- 
applicable. Our act extends to roads exist- 
ing at the time of dissatisfaction, and is not 
limited merely to those at the time of the 
passinff of the act As to the fourth o^jeo- 
tion, tne notice dTcn was, we think, suffi- 
cient A new objection is now raised, appa- 
rently for the first time; but assummg 
the appeliant to be at liberty to pre- 
sent tnis objection, as he now does; 
the proper answer is that ahead V giveiL No 
form of notice is given— no mode of service 
prescribed. The board have deemed the pre- 
sent form proper, and the mode sufficient 
We think they were at perfect liberty so to 
da The fifth oltfection is leaUy a matter (^ 
fact, not a question of law. There is no evi- 
dence that the passage, oi. p^k^a^ca, kno\ta 
aa Olouoeater-lane ia more than one. The 
mere drcnmatance that it haa three outlets^ or 
is hydn^headed, doeanotneceasarily oonstituto 
it sevenJ lanes. The fact that it ia called 
Olouoe8te^lane is some evidence that it !• 
only oneb and at most the several outlets aie 
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•cnly eridenoe Um oUmt way. Thu^ to pat it 
nott faTOiirftbly for tbe ftppaUttnt^ thme to 
ffidflnoe both wm ; uid too Gouti tlMra- 
fOM, oould not luiorfere. Am ngwds Uia 
iMztobJeotloii— Dftinely, tbe proporaon of tho 
expemet the boud ponetit a Tery iMm dU- 
erotioo. The worda contained in tbe Engiiih 
■tatate, "aooording to the proportion of their 
reepectiye premiset.'* are not contained in the 
«et» and thu diacretiou hjkbnot been arbitrarily 
•zerdaed. A very tafflciont reason hai been 
•aligned for drawing a difference between the 
ownera of land above and thoae below, and 
the predae amonnt of that difference waa for 
the Doard to determine. Aa to the exceaa of 
work done, the whole, it ia «worn, waa neoea- 
•ary for aanitary parpoaea. If that OTidenoe 
ii credible, the objert!<^n U at once dia- 
poaed of, and the credibility of the wit- 
ncaaea waa for the Jnaticea. The laat 
•objection ia an ezcreacence on the 
previooa one. The worka in Orey and 
Dalgety atreeta were neceaaary to render thoae 
in the lane complete ; aome outlet waa eaaen- 
tial, or the water penned up would have been 
Injniioua to health, and there mnat of necea- 
ii^ have been an entrance. We agree with 
the principle that the work li to be done not 
merely for the aake of improvement but for 
the purpoeea of health ; but we tmnk thia 
principle haa not been violated. The iuaticea 
were in our opinion right in their adjudica- 
tion. We therefore diamiaa the appeal, and 
vithooata. 

Attorneya :— For appellant^ Qumer; for 
leapondenta^ Brodribb. 

Fbidat, July 8. 

•nrdiqo watib wozucs ooxfavt ▼. thundib. 

AppM to the Prwy Council— Order ofJu»tke9 
•^Amount m DUpuU. 

Rule Mtfi for leave to appnd to the Privy 
CoundL The company waa aummoned before 
the jnaticea for refuaine to aupply water to a 
brewery of Mi, Thunder'a at Sandhurat, and 
waa fined £10. On appeiil to she Supreme 
Ckmrt the order of the jnaticea waa confirmed, 
and againat thia dedaion the company de- 
sired to appeal to the Privy CoundL An 
affidavit waa made by the company'a aecre- 
tary, that the amount^ directly or indirectly, 
involved in the caae, exceeded £500. 

Mr. Fellowa moved the rule abaoluto ; Mr. 
Hinnbotham ahowed cauae. 

Mr. HiODTBOTHAX. — The Court haa no 

Swer to grant leave to appeal in tbia caacb for 
B amount in diapute ia not £500. There ia 
an affidavit by Mr. Thunder, that even under 
the old ratea at which he waa charged for the 
water, hia paymenta did not exceed £110 per 
annum. Nor waa thia a caae for appeal 
in any drcumatancea. The rulea did not 
apidiy to appeala from jnaticea, in which it 
waa intended that the deciaion of the Supreme 
Court ahould be ^n9X.—AUomejiO€naral v. 
FrmM €f WaUi Company, 6 Wy., W.. & 
A'B. 4 ; Re Sherwin, 4 Moo., P.CC. 311 ; Jen- 
km$ V, Mtdon, The Argus, December 8, 1864 : 
Ko Khkte V. Snadden L.R. 2, P.CC. GO. 

Mr. Fbllowb.— The amount involved in 
the proceedinga li more than £600 : for, if the 
deciaion ia acted upon, it ia a queation 
whether it li worth the oompany'a while to 
carry on the worka at aiL Aa to there being 
no appeal from ordera of jnaticea, the worda 
of the Privy Council rulea are that appeala 
may be permitted on *' any decree, judgment, 
order, or aentence." 

Mr. Juattce Wiluams.— Doea not the 
Juaticea Statute make this the final court of 



nmt in petty iaaalona oaaea f 

Mr. i^^iLLOwa.'— Tlie atatuce doea not mean 
that the dedakma A thia Court are not aabject 

Mr. Jnatice Wiluaks.— If Thunder ia a 
wlae man he will let the caae drop. 

Mr. Pillows.- -There may be five or aiz 
othera acting with him. 

The caae waa argued on July 5, and the 
dedaion of the Court waa now given. 

The Ohuit Justicb.— Thia ia an application 
for leave to appeal to tbe Privy Council. It ia 
light in all caaea where the parUea deaire to 
have the opinion of the higher Court that 
avery facility ahould be given for appealing. 
In aopeala from petty aeasiona, however. It 
would appear at firat eight aa if it were the 
intention of the Legialature that the dedaion 
of thia Court abould oe final— that there ahould 
Le no further appeal on a pure point 
of law. The Legialature intended that the 
opinion of thia Court ahould be aacertained in 
an inexpenaive and aummary way; but if 
the right of appeal to the Privy Coundl under 
the ordera in Council ia once xecogniaed, tbe 
yhole of the Juiiadiotion of the oonrta iA petty 

aeariona will be very materially affected, and 
inatead of the caaea bdng diapoeed of in a 
summary and rapid way, the oourae of pro- 
cedure would be as protracted, dilatory, and 
expensive aa in any suit Whatever may have 
been the intention of the L«{islature, how- 
ever, the words of our act^ the 15 VictM No. 10, 
aeo. S3L and the rulea of the Privy Council, 
recognue auch appeala. and we muat there- 
fore permit the appeal in thia inatanoe. The 
Juaticea Act. No. 267, aec. 154, uaea the words, 
the Supreme Court "ahall make auch order," 
and the Privy Council rulea relating to apoeala 
alao nae the word " order.** There ia also a 
queation whether the amount in dispute is £500 
There ia an affidavit that the caae does involve 
a claim or demand relating to mroperty of the 
value of £500 ; there ia no affidavit to the 
contrary, and we muat therefore take it that 
the atatement ia correct The rule will be 
abaolute for leave to appeal, the appellanta to 
give aecurity to the extent of £300 ; there will 
be no atay of execution, and the reapondent 
will give aecurity to abide the result of the 
appeaL 

Attomeja :~For the appellant, Malleson, 
England and Stewart ; for reapondent, Doug- 



EQDITT. 

(Before hia Honour Mr. Juatice Moleaworth.) 

Thubsdat, July 21. 

VA8H AMD AVOTMIB V. THl QUEXir. 

Land Ad, Ho. 145, 8ect$. 22 aiuf 23 ; No. 
360, 8eeU. 2 and Q^^FenaUiea—Betrospee' 
tive LegidaUon, 

Mr. Billing, Mr. Fellowa, and Mr. Webb for 
thepetitionera; Mr. J. W. Stephen, Mr. Hoi* 
loyd^ Mr. T. A'Beckett^ and Mr. Worthingtun 
for the reapondent 

Petitioners were William Nash, of Tomim- 
barry, near Echuca, settler, and Thos. Budds 
•Payne, of Gardiner'a Creek-road. Mr. Nash 
purchaaed from varioua aelectors under the 
Land Act of 1802 the leaaea iaaued to them 
under the 22nd and 28id clauaea of that Act 
The 2Shid and preceding aection provided for 
adectors taking up land, on payment of 
£1 per acre and receiving a leaae of a quan- 
tity equal to that of which thejr had obtained 
the fee, the leaae waa to be for eight years, the 
rent 2b. 6d. per acre yearly, and the 2s. 6d. 
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was to go in part payment of the parchase- 
monay at £1 per acre. Section 28 provided 
for the case m previoos purchaaera of lanu, 
and enabled them to obtain leaaet for areas 
of the aame extent as the land they pre- 
viously Donessed, not exceeding S20 acres. 
Ifr. Nsah purchased leases under section 22, 
to the extent of about 4,500 acres, and under 
section 2S, 18/SOO acrea^ and paid rent till the 
beginning of 1860. In April, 1869, a notice 
was Dubhshed in the OoviammeiU Oazetie de- 
darmg several of the leases forfeited for non- 
payment of rent : but in June. 1868, BCr. 
Fayne, on behalf of Nash, paid a sum of 
£1.190 at the Lands office for allarrears of rent. 
This money was accepted, and an ordmary 
receipt handed to him, but Mr. Morrah, the 
chief derk, on seeing the receipt, said it was 
not in proper form, took possession of it^ and 
subsequently sent a receipt reservins to the 
Crown all rights for penalties and foiteitnres. 
The Land Act of 1868 required that certain 
improvements should be effected on land se- 
lected under the act, under a penaltF of 5s. per 
acre. The necessaiy improvements had not 
been effected on this land ; and. on the peti- 
tioners tendering the balance due on the 
different allotments^ and requesting Crew** 
grants, the Board of Land and Works refused 
to issue the grants unless the penaltj of 8s. 
per acre was paid. This petition was filed on 
17th December, 1869, to comi)el the issue of 
the grant. Mr. Payne joined in the petition, 
as mortgagee of the land for £80,000. The 
last Land Act, Na 860, sec 96, nassed 29th 
Decern Der, 1869, provided that no Grown grant 
should be issued for land leased under the act 
of 1862, and for which penalties had been in- 
curred, unless those penalties were paid. Sec- 
tion 2 of the Act Na 860, after repealing the 
acts of 1862 and 1866. went on to enact that 
" no information, smt, appeal, or other pro- 
ceeding, criminal or avil, at law or in 
eouitv, which at the time of the passing 
of this act may be dependinp; in any 
court or before any judge, justices, arbi- 
tiator, or other authority shall abate 
or become discontinued, or in any wise pre- 
judiced or affected, but shall be proceeded 
with, heaid, and determined, and the verdict 
sentence, judgment^ order, decision, or award 
enforced, as If the said acte were still in 
teeab" ror the petitioneis it waa contended 

that the penalty waa one that did not ma 
with the land. It was purely a peraonal ob* 
ligation on the original selector, and did not 
pass to his assigus. No proviidon waa mada 
in the Act of 1862 for the recovery of the 
penalty, and therefore it must be enforced 
under the Justices Act, by distress or im- 
prisonment The improvemento must ba 
made within a year from the date of tha 
lease, and yet au assignee to whom the trans- 
fer was made after the lapse of the year would 
be liable to iiD|irisoumeut for a condition thai 
it was impossible for him to perform, I^ 
therefore, the Act of 1869 had not been passed; 
the iMtitiouers luiMt lubve boea vutitled to 
the ittsae of the Crown grant without 
payment of the 5s. per acre penalty. That 
act required that in fatnre such penally 
should be exacted before the grants were 
issued. It could not, however, apply to the 
petitioners, for this suit was instituted before 
the act came into operation, and their righte 
were therefore saved by section 2. The act 
of 1869 was a retrospective one^ and ito 
language must be rigidly construed. For 
the respondent it was urged that the 
cultivation or the making of other improve- 



ments was a condition precedent to the issue 
of the grant : it was admitted that the im- 
provements had not been made^ and there- 
tore the grant could not be issued. As to 
section 2, it only saved rights as if the acte of 
1862 and 1865 were still in force, not as if the 
act of 1869 had not been passed, which waa 
materially different For by the phraseology 
it was intended that the two acte should bo 
read concurrently, and the provirion of sec- 
tion 98 of Na 360 must be taken as an addi- 
tion to the conditions previously in force 
relative to the penalties. 

Argumente were heard July 18, and judg- 
ment was now given. 

His HoNOUB gave judgment as follows : — 
The petitioners in this case, Messrs. Nash 
aiid Ftityuo^ aro Sk^at^uit^ of the interests of 
numerous selectors during 1862 and 1863, 
under the 21, 2^ 23 secuons of Na 145^ 
Land Act 18^ who have now paid up the 
full purchase-money, but of allotments as to 
whiui the conditions of cultivation, building, 
or fencing, within a year, under section 36^ 
have not been complied with. They pro- 
ceeded by the present petition against Rer 
Majesty to obtain Crown grante of these allot- 
ments on the 17th day of December, 
1869. Some other objections to ^tha 
li^hl ttuui^ul by uie pctiliou were raised 
by the answer of the Attorney-General, 
but by consent of the oounsel for the Crown 
the defence has been narrowed to that of the 
liability of the petitioners to pay the penalfer 
of 5s. per acre imposed by Na 145, section 12( 
before obtaining the grant The act 145 made 
tiie intereste of selectors assignable and de- 
visable ; imposed the obligations of section 86 
on the selectors personally ; did not make the 
performance of the obligations of section 36 
conditions precedent to the obtaining of the 
intereste or Crown grante mentioned in the 
other sections. Secuon 126 made the en- 
forcement of the penalty diiicretionary with 
the Doud of Land and Works, and in 
this case ite discretion appears to have been 
exercised by nun-enforcement It has been 
argued before me, and as far as I have con- 
sioered I am inclined to think that the 
penalty could only be enforced before justicea 
of the peace, and that within a year of the 
penalty being incurred, or two years of the 
selection. I do not think that the Crown 
have any light to insist that the performance 
of su-ih obhgjLtion^i was anal'^^on^ to tb •* rr.y- 
ment of purchase-money before specific per- 
formance, and I think the petitioners were 
clearly entitled to the grante they seek 
when this proceeding was commenced. Tho 
counsel for the Crown have priudpaUy relied 
on the Land Act 1869, No. 3G0, which waa 
passed December 29, 18C0, subsequent to that 
proceeding. There has been aiwm in our 
own and other countries a meat disindina* 
tion to retrospective legislation— taking away 
or impairing vested righte acquired under 
existing laws, or imposing a new duty 
in respect of transactions already past 
and even where that disinclination is got 
over, there remains a distinct disincU* 
nation to interference with the resulte of 
exbting suite or legal proceedii^ Legis- 
latures appear to have dreaded the^ appear^ 
auco ui beiiiii iikllacXiU^d ui iAiujUsh*p ot 
enmity to individuals which such inteiferenott 
would present It would be very hard that a 
man wno commenced proceedings undex lawa 
which would entitle him to succeed, with 
costs, should by a new law bo defea t ed, 
with costs. These diainolinationa ha?o ez« 
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tendfld to our ocmrti of jostloe in constroinf 
the laagiuie of aeto of ParUamentk and 
ham made them hold that the inten- 
tkii to he xetrocpective shall he effeo- 
toated only hf Tory dear and distinct 
words, from which it should follow that ez- 
oe|>tk>ns from retrospecdye operations should 
he oonstmed liberally for the exception. The 
96th section of 900 enacts that ** whenever a 
penalty has been inoarred by any person 
under the Land Act 1861, se& 126, or the 
Amending Land Act 1666, sec 7. it shall 
be lawful for the GoTcmor to demand and 
leoeiTe the amount of such penalty, in addi- 
tion to the purchase-money, hefore issuing a 
Crown grant of any allotment in respect of 
which such penalty has accrued to such 
person or his assignee; provided that no 
Crown grant of any such allotment 
shall be issued unless the person ap- 
plying for such grant shall have proved to 
the satisfaction of the board, to be certified 
under its seal, tbat the provisions of the act 
Ko. 145b section 96, or Na 237, section 7, as 
the case may be, have been fully complied 
with in respect of such allotment, or, in de- 
fault of such certificate, shall have paid a 
penalty at the rate of 5s. for every acre of 
such allotment" This section seems to im- 
pose upon the assignee a liability for the 
omissions of the selector under whom he de- 
rives before he can obtain a Crown grant. It 
is awkwardly framed. Grammatically, "such 
allotment** should refer to an allotment as 
to which the duties of Na 145^ section 
36, &c., had been violated, and then the sub- 
sequent part, as to obtaining a certificate tbat 
it had not been violated, would appear ab- 
surd. We must take "such allotment" to 
mean allotment selected under 145 or 237 ; or, 
possibly, one of the conditions might be read, 
"Obtaining a certificate of compliance not 
within the time limited." We are not 
left to consider if this section would be 
retrospective by itself, but have material 
to infer the meaning of the act 360 
in- its second section, which repeals 145 
and 237. It then provides that *' all proceed- 
ings, mattt'fs, ana things lawfully had or 
done under or in pursuance of the repealed 
acts shall be of the same force and effect, to 
all intents and purposes, as if the said acts were 
•till in force." If there were no subsequent 
provision, I would hold matters and things 
lawfully done to include selections made, and 
estates, rights, or interests acquired, under 
them; but a subsequent clause says, "tbat 
nothing herein contained shall, except where 
otherwise ezpre88l|r provided, be deemed to 
affect any estate, right, or interest created, or 
existing under or by virtue of the said acts." 
It is in this clause, I think, that the protection 
of existing estates, rights, or interests is to be 
found, and that has the qualification " except 
where otherwise expressly provided." So that I 
am inclined to say that the section 08 would 
affect the present petitionrers if they bad no 
suit pending when 360 passed ; but I also 
would be incliiied to say that 360, so far as I 
have referred to it, would not be retrospec- 
tive as to pendinff nuits. But there is a clause 
of the section 2 intervening between those 
which I have noticed. " No information, 
suit, appeal, or other proceed ins, criminal or 
civil, at law or in equity, which, at the time 
of the iMMsing of this act, may be de- 
pending in any court, or before any judge 
or justices, or arbitrator, or other authority, 
shall abate, or become discontinued, or in 
anywise prejudiced or affected, but shiJl be 



proceeded with, heard, and determined, and 
the verdict, sentence, judgment, order, de- 
cision, or award, enforced as if the said 
acts were still in force." It hss been argued 
for the Crown that this regards only the re- 
pealing effect of the act, preserves rights in 
suit so far as they depend upon the continu- 
ance of the act, but is consistent with those 
rights being qualified or modified by the 08th 
section. I think, having regard to the prin- 
ciples I have stated, that this would bean un- 
duly narrow construction of the clause. The 
words " as if the said acts were still in force" 
should be read, I think, "in force un- 
Altered." This petition, depending before the 
Supreme Court, when 360 passed, would be 
prejudiced or affected if the petitioners could 
only obtain the relief to which they were en- 
titled with a qualification, and the decision 
which it would have given would not be en- 
forced if subjected to such onalification. 
Declare that the suppliant, William Nash, as 
awignee of selectors under the Land Act of 
1862. is entitled to a grant in fee-simple of 
the land a in the petition ni^tioned, subject 
to the incumbrances Urerein mentioned, 
pirect that a grant be loned to him accord- 
ing to the above declaration. Refer it to the 
Master to setUe in case the parties differ. Let 
the petitioners recover against Her Majes^, 
the respondent, the costs of this suit. Refer 
it to Master to tax. Liberty to apply, saving 
the rights of our said Lady the Queen. 

Solicitors :-For petitioners, Vail; for 
reqixmdentk Qnmer. 

Thubsoat, July 28. 

westov ▼. blackwood. 

J>emurrtr-^8uH by Seamd Mortgage affakui 

First Mortgagee, 

Demurrer to bill. 

Mr. Holroyd and Mr. Webb for defendants, 
in support of the demurrer; Mr. J. W. 
Stephen for the plaintiff. 

The bill was filed by Thomas Fenton 
against Jas. Blackwood. Chas. Ibbotson, John 
Goodman, and Robert Power. The bill stated 
that Thomas Fenton and Fredk. Fenton had 
been joint owners of the Reedy Lake Sta- 
tion ; that Thomas sold his half sharo to 
Fredk. for a sum of money payable by in- 
stalments ; that all the instalments had not 
been paid, and there was a large sum now 
due to Thomas Fenton. In August, 1866, 
after the dissolution of partnership. Fredk. 
Fenton mortgaged the station, &&, to Messrs. 
Blackwood and Ibbotson, to secure £17,600 
at 12i per cent. In May, 1868^ Fredk. 
Fenton assigned bis estate for the benefit of 
creditors to Ibbotson, Goodman, and Power. 
In the August following, Blackwood and 
Ibbotson sold the mortgage-d premises for 
about £33.000 to Afileck and Oliver— £12.000 
payable at the time, the balance by promis- 
sory notes due August 1869. Auaust 1870, 
August 1871. The amounts of the first two 
promissory notes, with the £12.000, would 
more than repay, it was said, the advances 
made by Blackwood and Ibbotson. As Fredk. 
Fenton had given to the plaintiff in 1867 a 
second mortgase over the premises, plaintiff 
filed the bill for an account against Black- 
wood and Ibbotson, and to require them to 
endorse to him the bill becoming due in 187L 
The defendants, Blackwood and Ibbotson, 
demurred to the bill on the ground that it 
was premature^ as it did not appear that Uie 
defendants had any balance in their hands 
arising from the sale of the mortgaged premises. 

The authorities cited during the argument 
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were Potter v, JBdioards. 26 L. J., Gh. 468, 
M088 V. Bambrigge, 6 De O. Mc N. & O., 292 ; 
2 Davidson, 680 ; Davey v, Durant, 2 De O. & 
J.. 506 ; Smith v. PUkvngton, 1 De O. F. & J., 
120 : FisJieron Mortffages, 263. 

The case was argued on Friday, July 22. 

His Honour gave the following judgment : 
—Demurrer to a bill by Mr. Thomas Fenton 
against Messrs. Blackwood and Ibbotson and 
others. The bill states that Mr. Fredk. 
Fenton, in 1866, held a station, stock, and 
pre-emptive sectioHt and mortgaged to the 
above defendants, with power of sale to pay 
themselves and* pay overplus to Thomas 
Fenton ; that Fredk. Fenton. February 6, 

1867, mortgaged his equity of redemption to 
the plaintiff to secure another deb^ and after- 
wards. May, 1868, assigned all his property 
to trustees for creditors, which trus- 
tees are co-defendants; that in August, 

1868, the above defendants sold the 
mortgaged nroperty, partly for cash paid« 
partly for pi • • niHsory notes fallins due August^ 

1869, AuiruM. 1870. and August, 1871 ; that the 
above defendants have received the amount 
of the notes due August, 1869, and will be 
overpaid by the notes to fall due August, 
1870 ; that the above defendants have, upon 
the plaintiff's request, famished him with ac- 
counts of the balance now claimed by them to 
be due to them, on which the^ claim too much 
as due, for reasons set out in the bill. The 
bill prays for an answer, accounts of what is 
due to the above defendants upon the security 
of their mortgage, and of what has been re- 
ceived by them on account of the sale or 
otherwise, and that the above defendants 
may be decreed to pay to the plaintiff what, 
if anything, they shall have received over and 
above what is due to them, and to endorse 
and deliver to the plaintiff any unpaid pro- 
missory notes in their hands ; and if upon 
taking such accounts it shall be found 
that anything is due to the defendants, 
then that, upon payment by the plaintiff to 
the said defendants of what shall be found 
due to them, they may be decreed to endorse 
and deliver to the plaintiff any such unpaid 

Eromissory notes. The above defendants 
ave demurred to this bill for want of equity, 
and as being premature. This bill is not 
framed as a bill of discovery to protect future 
rights. The plaintiff, perhaps, mi^ht have 
framed sach, with its nsuial liabilities. 
It does not show that the plaintiff hag 
any present right to anything whioh he ham 
sought nnsnooessfuUy ; he has Kot an aooount 
<rf what the defmidantt chdm. I am indlnedf 
to say that the defendants, having reaUsad 
the mortgaged property, had merely a right to 
pay theinaelTea out td the prooeedib and 
were bound to hand oyer the surplus to 
Frederick Fenton upon being paid m him, 
subject to indemnitiei as to their liahilitiee 
as vendors, and that the mortgage to iho 

flaintiff made him assignee oi Fredk. 
*enton'8 rights; and that if the plaintiff 
offered to pay the defendants the nalance 
due to them he would have the same righta 
but the bill does not allege that the plaintiff 
so offered, or is now ready and willing to pay, 
anything. The plaintiff baa at present no- 
liability to the defendants ; his bill does not 
offer to assume any. Its praveris merely thaL 
if anything is due to the dexendanto, he shall 
get a decree conditional upon paying them. 
The prayer for endorsement I would read with- 
out recourse. I have had much doubt as to 
the validity of the objection, and feel it to be 
a small one ; but I think the bill, as framed. 



is premature. Treating it as a pleading, I 
should not, I think, notice that the August 
bill will be paid probably before the cause can 
be heard. I allow the demurrer, with ooeta. 
If the plaintiff wishes, the order to be to allow 
liberty to amend within a month. 

Mr. Stephen said the plaintiff would amend 
tiie bill 

Demurrer allowed, plaintiff to amend 
within a month, 

Solicitors :— For plaintiff, Malleson, Eng- 
land, and Stewart ; for defendants, Nutt and 
Murphy. _^^^^_^_____ 

INSOLVENCY. 

(Before his Honour Mr. Justice Molesworth.) 
THUBaDAT, July 14. 

RE SAlfUEL OBEEV. 

CertifieaU—FraudtUent Pr^erenee^Fee for 

JCgMtninatUm, 

This was an appeal from a decision of Mr. 
Forbes, the insolvenc^r commissioner at Gee* 
long, refusing a certificate of discharge to 
Samuel Green, an insolvent. 

Mr. J. W. Stephen appeared for the insol- 
vent ; Mr. Lawes for the official assignee. 

The case had been adjourned from the pre- 
vious Thursday for the examination of wit- 
nesses and theproduction of the papers from 
the Geelong omce. The evidence of the wit- 
nesses at the Geelong court had not been 
reduced to writing, beciftuse the commissioner 
was of opinion that a fee of 4d. per folioshould 
be changed before any ezaminattons were 
taken. The derk from the Geeloifig office also 
refused to attend the Supreme Court uulesa 
he received a fee of two gnineaa. 

His Honour, with reference to the chario- 
of 4d. per folio, said,— I do not think that tlie 
commissioner has any power to make this 
charge. I think that the schedule of feea 
only refers to examinations in this court on 
the hearing of a rule for the compulsory 
sequestration of an estate. As to the fee to 
the clerk, I think that the papers from the 
country offices should be forwarded to the 
associate, who will return them at the con- 
clufdon of the case. 

Evidence was then taken, from which it 
appeared that Green had carried on business 
as a hairdresser at Ballarat He had obtained 
furniture to the value of £50 from one Sloman, 
giving an acceptance for the amount To 
meet the acceptance. Green borrowed £80 
from one Acknian, agreeing to give him a bill 
qf sale for £100, the remaining £20 to be paid 
by Ackman when required. At the time he 
;ave the bill of sale Green owed the 

lebts set down in his schedule (£238). 
Jefore sequestrating his estate he gave his 
creditors 7s. 6d. in the pound, and bills for 
the balance, but was obliged to file his sche- 
dule in order to get rid of the lease of his 

The certificate was opposed on the ground 
of a fraudulent preference to Ackman and 
Sloman. , . , , 

His Honour did not think there was anv 
preference to these creditors such as would 
justify the refusal of the certificate. A fraudu- 
lent preference, for which a certificate should 
be refused, was not to be merely a preference 
of such a nature as would avoid the payment^ 
but there should be some fraud in connexion 
with it There was no fraud here, and the 
certificate would therefore be granted. 

Appeal allowed ; certificate granted. 

Solicitors:— For the insolvents. Hitchens;. 
for the assignee, J. M. Daviea, for Wooller 
and, Harwood. 
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Xmot v. Stipbsks {Employer and 
Mmployed-^Ii^riei received by 
Servant while engaged in hie Em» 
ployer 9 service) 106 

MoKAir {AmLLAxrt)v. Coirvoxs (Bx»' 
iPO vdiht) {Baetardf Order-^ifar' 
riage and Matrimomal Oauees Act, 
Beets. 90 and Zl-^Order qfJu8Hces)t\ff! 

NISI PRIU& 

HiLUX V. Habbis (Mon^g had and 
received-stakes in a Footrace-- 
lUegal Wage r) 107 

EQUITY. 
(Befon Hii Honour Mr. Jnttiee MolMworth.) 

HOHDAT. JULT 18. 
BOVAU) ▼. M'PHIBSOV. 

Uiditf ended Foredoemre 9mt^BiU to he veriM^ 
bi aU Ih^ndants—Oompound InieruL 

Thif WM an undefended foredoeare init. 
Flaintifft, R. B. Rontld and James MacBeIn, 
wera aitigneet of a mortgage for a laige 
amonnl over station propertj belonging to 
the defendant at Langtai Obtran. 

Mr. Wortbington appeared for plaintiffs ; 
no appearance for defendant. 

The case was before tbe Court on tbe 
IStb Jnly and on tbe 211* Jnlj. when 
his Honour reserved bis decision. His 
Honour said that the bill was only ▼erifled bj 
tat of tbe plaintiffs. As the ■«« wm unde- 
fended, it ought to be ▼erified by both platn- 



Hffs, and he would postpone ma&ing a decree 
ttU this bad been done. 

On a subsequent day. Mr. Worthingtonpro- 
duced the afBdavits of both plaintiffs ▼eriffiiu; 
the bilL The bill set out the mortgage deed, 
bj which the defendants agreed to i>a3r com- 
pound interest and prayed for such iBterest. 
Beference was made to 2 Davidson, 780, to 
•how that the payment of such interest could 
be directed by the Court. 

His Hovoub, having taken time to consider, 
on Thursday August 4. gave h« decision. 
He said, I have granted compound mterest in 
this case, because the suit is undefended, and 
fh>m the authority of Fisher on Mortgages, 
1st ed., 687. the Court would appear to have 
power to grant this interest. At the same tmie 
Ido not decide that compound interest can be 
demanded in these Mes. and should the 

?«estion be raised in a defended suit, 
shall not be bound by this decree. 
The following decree was made :—;* Refer 
it to tbe Master to take the foUowing ac- 
counts :— An account of what is due to the 
nlainUffs for principal and interait on the 
mmtgages dated the aoth day of December, 
1867, in the pleadings mentioned, and ako an 
aooonnt of tbe proceeds, issues, and profits of 
the propwties comprised in said mortgages 
received by the plaintiffs as mortgagees in 




without wilful default they, or either of 
tiiem, might have so received ; and direct that 
what sluul appear to be due on such accounts 
of proceeds, issues, and profits be dedueted 
from what shall appear to be due to the 
plaintiffs for principal and interest as afore- 
said ; direct that the parties to the said 
accounts have all just allowances ; and durect 
that the iirst-mentioned accounts be taken, 
both with half-yearly rests, on the SOth day 
of Jane and 90Ui day of December, pursuant 
to said morlm^ ^^^t And direct that the 
aoconnts of the said proceeds, issues, and pro- 
fits be taken with rests upon same half- 
yearly dsgr8» and deducted from the balances 
on such days respectively due to tbe plaintiffs ; 
direct the master to carry on the said accounts 
to the making of his report, and strike a 
balance ; direct the master to tax and ascer- 
tain the plaintiffs'costsof tbissuit^andgive the 
plaintiffs credit for them in striking the said 
balance. Upon the defendants, or any of 
them, paying to the plaintiffs what shall be 
reported due to them for principal, interest, 
and costs after such deduction, within six 
calendar months of the date of the master's 
report, with interest on such balance at tbe 
rate of £8 for every £100 by the yewr. 
at such time and place as tbe said 
report shall appoint, direct tbe plaintiffs to 
convey and assign tbe said mortgaged property 
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to the dcifeodant. or defendanti, P*|ing thv 
tame at his or their expense, free and clear of 
and from all encombrances done by them, or 
bf any perkon claiming by, from, and nnder 
them, and deliver up the ponearion of the 
then SQbtiftinic mortgaged property, and all 
title deeds relating thereto, to the defendant 
or defendants, making sach payments as he 
or th«f may appoint Bat in d«faolt of the 
defendants paying to the p1aintiff8 what shall 
be so reported to be doe to them, and interest 
as afor^aid bv the term* aforenaid, the de- 
fendants are from thenceforth to stand ab- 
solutely debarred and forRclosed of and from 
all right, title, interest, and equity of redemp- 
tion of, in, and to the said mortgaged pro- 
perty. Liberty to apply.'* 

Solicitors for the plaintiffs, Taylor and 
Buckland. 



INSOLVENCY. 



(Before his Honour Mr. Justice Molesirorth.) 

IN Bl CHARLBS BTAUKTOX KK0WLI8. 

Campul$ary SequeHration—PreliniifMry Ob- 
jecuoM—t'arm of Smwrnn^—Sptcial BaU^. 

Rule nisi for sequestration. 

Mr. Webb showed cause; Mr. Lawes moved 
the rule absolute. , , 

The respondent was a storekee^r and 
hotelkeeper at Learmonth, in the Ballarat 
district. A preliminary objeciioa wait taken by 
Mr. Webb to the regularity of the proceedings. 
The summons served upon the respondent 
did not show sufficient materials on which to 
base it It commenced— **" Whereas Paterson, 
Ray, and Co. (the petitioning creditors) have 
presented a petition." It then recited the 
petitioning creditors' debt &c, and pro- 
ceeded—'* And whereas one of the judges of 
the said Court upon reading said petition, 
and the certificate of the Commissioner of 
Insolvent EsUtes for the Geelong District 
and certain affidavits, did, by order under 
his hand, place the estate of the said C. S. 
Knowles under sequestration in the hands 
of the said Commissioner of Insolvent Estates 
until further order, and that the »aid C. S. 
Knowles show cause." There was no allega- 
tion that the statements in the petition were 
true ; the summons should have b«en drawn 
Qp.'*>Vhereas it appeared to the Court" 
Another objection was that there was no alle- 
gation of an order to the respondent to show 

^R^'Harrie, 1 Wy. and W. 136 ; Be New- 
bigging, 1 Wy., W. and A'a. 33. were re- 
ferred to. . «.•.,., 

His HoNOUB,.a8 to the first objection, 
thought that the statements in the summons 
were sufficient The summons recited the 
petition and other documents and that upon 
reading them and other documents the rule 
niii was granted ; if the Court had not believed 
tnose statements, the rule nisi would not have 
been granted. As to the second objeetioii, 
the rule nisi contained an order on tba inaM- 
vent to show cause, and he would allow thd 
summons to be amended by inserting the 
recital of that order. 

The act of insolvency charged was a faUura 
to point out property to satisfy an exscn* 
tion, and Mr. Webb waived tH objectloii* 
except one,— that there was no order for the 
appointment of the special bailiff who exe- 
cuted the writof /. fa. The writ was directed 
to the sheriff of Ballarat who by a warrant 
under his hand directed to "Joseph Iiard, 
my bailiff, and W. B. Pritchard« pro hoe vice, 
authoriied either of them to execute the 



writ In the return to the writ Pritchacd, 
who had attempted to execute it described 
himself as a special bailiff. It was contended 
that there should have been an order of the 
Court for the appointmtat of a special 
bailiff. 

His HovouB.— The clause of 15 Vict, No. 
10, for the appointment of special bailiffs, 
only refers to cases where writs are specially 
directed to them, and not to the sheriff. The- 
sheriff may appoint any one to execute the 
writs addressttl to him. 

The rule for sequestration was then made 
absolate. 

Attorneys :— For petitioning creditors. Pal- 
mer and fledderwick; for respondent 
Harvey and Briggs, for Cuthbert 

BE w. T. asniH. 

Ceri\fieat€'^oncealmetU of Property-^ 
Keeping ihaks. 

Appeal from a deciaionof the Chief Com- 
missioner of Insolvent Estates, it:fttsing this 
insolvent his certificate and reporting him for 
punishment. 

In addition to the evidence taken before 
the Chief Commissioner, the insolvent was 
examined before the Coiirc in reference to 
some passages that were olMcure in his depo-^ 
sitions. Tile insolvent was a bootmaker, 
carrying on business in East Collingwood, ana 
the principal ground of objection against him 
was Ills dealings about some property in Pert 
and Oxford streets, which was omitM from 
the schedule, but which the opposina creditors 
contended was his property, while he alleged 
it belonged to his wife. 

Mr. Billing for the insolvent Mr. Laweafor 
the creditors. 

The case was argued and judgment waa 
now given. 

His HoxouB said that the aspect of the 
case had been very much altered by the 
evidence ie had taken especially with 
respt'Ct to the 'conveyance of the property in 
Peel'Street to the insolvent's wife by a deed, 
dated April :), 1808. The property was not in- 
cluded in the schedule. If it liad been the 
inKolv(:nt*8 property, that in itself would 
have justified a refusal of the certificate. 
From the whole of the insolvent's examina- 
tion before the commissioner, it was to be in- 
ferred that it was his property, but since tha 
conveyance had been produced, that settled 
the matter. The wife had also other pro- 
pertjr settled upon her in March. 1868, 
.consisting of a piece of land in Oxford- 
street CoUinswood. This waa sold to a 
man named Kelly on October 25, 1869, 
for £250, and the disposal of that money con- 
stituted another ground of objection. The 
first ground of refusal was a false answer, 
given by the insolvent with reference to a- 
sum of £140 which was paid to Messrs. Mal- 
leson and England, solicitors. The insolvent 
got into some litigation about his wife's pro* 
perty in Peel-street and also incurred ex- 
penses owing to an imputation of periuiy 
brought against himself. Malledon and Eng- 
land, his solicitors, offered to accept £140 as 
their costs, and the insolvent in his schedule 
alleged that the payment of this was one of 
the causes of his insolvency. He swore that 
he had paid the money out of his own 
earnings, but it was now admitted thai 
it was paid out of his wife's property, 
and the insolvent endeavoured to account f6r 
the discrepancy in his answer br stating thai 
he had laid out £100 on his wue's property, 
and thought he had a right to be leoouped 
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Mi of it HethoofhttheiiiaolToafchadbeeii 
gttiltf of an nntnith, bat his nntnie ttato- 
ment mtm not calcaUted to dofraad bit 
craditon. and did not jutlify the rttfoaal of 
the certificate. In many reipecte the innol- 
Tent wai tieated aa the owner of the Peel- 
•tnet iNPonertf , bat at the same time the wife 
leoeiTed the rents. The tenant in possession 
heard some rnmoars throwing a doabt apon 
the reality of the marriage between her and 
the insolvent and reooired that the insoWent 
ahoold giye him a wntten order apon him to 
pay the rents to his wife. It appears that 
each a docament was written and signed 
by the wife's directions, by the son, a 
lad of 13i whose initials were the same 
as his father's. The insolvent totally 
denied all knowledge of the docament and 
•aid he had never Keen it, and as he was an 
illiterate man, and conid scarcely write his 
name, and as the property belonged to his 
wife, who was aocastomed to exercise acts of 
ownership over it that might well be. He 
•aid she did not consnlt her hasband, as it 
was an anpleasant sabject and, therefore, 
got her son to write the docament which par- 
ported to be from the father as theowner of the 
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property, directing payment of the rent to his 

wife. She bavins sot I 

handed it to the father, who, nnconscioos of 



having got her son to fill it ap. 



its contents, delivered it Her story, if trae, 
•imply amoanted to this, that she got her son 
to commit a forgery ; bat he was dealing with 
the father, and not trying the mother and son, 
and he coald not therefore, ponish the 
former for the acts of the latter. Had the 
Peel-street property really been the insol- 
vent's, he woald have felt ereat doabt as to 
whether he had not been gauty of wilfal an- 
truth in his answers in connexion with it. 
Another objection was, that the insolvent had 
not kept proper books of accoant He was, 
however, only a shoemaker, and it did not 
appear had any persons in his employment 
He was also an illiterate man, and to refase 
his certificate on the groand of his not keep- 
ing books, woald be in effect saying that 
an illiterate man, on going into basiness, 
mast hire a man to keep his accoants 
or ran the risk of losing his certifi* 
cate. He was next charged with em- 
beszlement and concealment of property. 
That seemed to refer to the Peel-street pro- 
perty, and had been explained by evidence 
•abseoaently taken ; and with respect to the 
Oxford-street property, it was possible that 
Uie wife had really lost the £250 she received 
for it as she alleged at the railway station. 
Another charge against the insolvent 
was anjost preference of his brother-in-law 
Thompson. There was, however, no evidence 
that the alleged debt to him was not dae. 
On the whole, therefore, although with con- 
•iderable doabt and hesitation, and though 
there was a good deal of suspicion, about the 
insolvent's conduct he did not feel justified 
in confirming the refusal of the certificate 
by 'the commissioner, and would allow the 
appeal, without costs. 

Attorneys :— For the insolvent McKean 
and Wilsoin ; for creditors, Scratton. 



COBfMON LAW. 

mmrcMS nr BAHca tbinity txbx. 

(Before their Honours Sir W. F. Stawell, 
C.J., Mr. Justice Barry, and ICr. Justice 
Williams.) 



All! 



mployer and Emphyed—It^uiries reeeived by 
Servant while engaged in Ats Bmplayer's 



The declaration contained two ooontSj the 
first alleging that defendants were millers 
and grocers, and were poeseased of a flour 
fnill at Prahran, and the plaintiff was in 
their service in their trade and business of 
grocers as salesman and shop assistant and 
not otherwise, and as so employed for hire 
and reward; and the plaintiff, well knowing 
jh^t the machinery oi said inill was out of 
repair and unfit for use, &c., wrongfully, care- 
lessly, negligently, and improperlv neglected 
to wke precautions against aoddents^ and 
lor the safety and protection of penons law- 
fuUy employed in working and grinding with 
■aia i«8h uid machinery thereof altnou|;h 
the same was under thttr personal supenn- 
tendenoe ; and ordered the puuntiff to assist in 
working the said mill as miller's assistant 
and labomer, he (tfib plaintiil) nerer having 

iheretofore been employed or used, nor had 
he any experience or skill in the like capaci- 
ties ; and the plaintiff, in obedience to said 
order, did aid and assist in the working of 
said mill and machinerv, and whilst he was 
fulfilling his duty, and obeying the said order, 
and without any negligence, or defaiUt or 
want of care on his part^ and by means of 
said wrongful, carelen, negliaent, and im- 

g roper conduct of the defendants on that 
ehalf, and not otherwise, one of the arms of 
the plaintiff was causht by a portion of the 
machinery of the mill, arid was broken and 
torn off, whereby plaintiff was put to great 
expense, &c. The second count was peculiar 
and is set out at length : And the plaintiff 
further sues the defendants for that hereto- 
fore, to wit on tha days and times in the first 
count mentioned, the defendants being mil- 
lers and grocers, were possessed of the said 
flour mills and machinery mentioned and 
described in the first count certain portions 
whereof were out of order and unfit for work- 
ing and grinding as in the said count men- 
tioned and described; and the defendants 
had in^ their service and employment one 
John Dillon, as miller, manager, and overseer 
of said mill and machinery, and the plaintiff 
savs that it was the duty of the defendants to 
select carefully a proper, skilfiil, experienced, 
and competent superintendent miller, mana- 
ger, and overseer of said mill and machinery, 
and for the purpose, amongst other things, of 
giving careful and proper orden and aireo- 
tions to the defendants' servants employed 
under him, in respect to the management of 
said mill and machinery while working and 
grinding ; and the plaintiff says that at the 
time of the hapiienins of the grievances 
hereinafter mentioned defendants had not in 
their employment and had not carefully selec- 
ted a proper, skilful, exiterienced, and compe- 
tent superintendent miller, manager, and over- 
seer for the purposes aforesaid, but on the con- 
trary, had wrongfully, carelessly, negligently, 
and improperlyselcctodanimproper, unskilful, 
inexperienced, and incompetent superinten- 
dent miller, manager, and overseer for the 
purposes aforesaid ; and the plaintiff further 
says, that before and at the tune of the hap- 
pening of the grievances hereinalter men- 
tioned, he was in the service of the defend- 
ants, in their trade and business of grocers. 
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as salesman and shop assistant, and no other- 
wise, and was so employed by them for hire 
and reward, and the defendants wrongfollj, 
carelessly, negligently, and improperly ordered, 
directed, induced, and permitted the plaintiff 
to serve and work under the said John Dillon, 
and to aid and assist him, and to obey his 
orders and directions in and about the work- 
ing ; grinding with the said mill and 
machinery, he (the ^plaintiff) never having 
theretofore been employed or used, nor 
had he any experience or skill in such 
business or work, of which the defendants had 
notice; and plaintiff further says, that he 
thereupon, in pursuance of and in obedience 
to the said order and direction of the defend- 
ants, and not knowing the premises and not 
knowing that the said John Dillon was not 
a competent, skilful, proper, and experienced 
superintendent miller, manager, and overseer 
of the said mill or machinerjr, or that he was 
not fit and competent to give careful and 
proper orders and directions to the defend- 
ant s servants employed under him, in respect 
to the management of said mill and ma- 
chinery, while working and grinding, did 
serve and work under said John Dillon, and 
did aid and assist him, the said John Dillon, 
and did obey his orders and directions in and 
about the working and grinding with the 
said mill and machinery, and while the plain- 
tiff was 80 serving, workinf;, aiding, and as- 
sisting the said John DiUon, and whilst 
plaintiff was lawftilly so employed in and 
about the said mill and machinery, he (the 
said John Dillon) ordered and directed plain- 
tiff to screw up certain bolts which kept the 
shaft in its place ; and plaintiff further says, 
that he did, in pursuance of and in obedience 
to the said last-mentioned order and direc- 
tion, proceeded to screw up the said bolts, 
and wnilst he was so employed in obeying the 
said order and directions, and without any 
negligence or default, knowledge or want of 
care on his part, and b^ means of the said 
wrongful, careless, negligent, and improper 
conduct of the defendants in wrongfully, 
carelesdy. negligenUy, and improperly selec^ 
ing an improper, unskilful, inexperienced 
and incompetent superintendent miller, man- 
ager, and overseer for the purposes aforesaid, 
and not otherwise, one of the arms of the 
plaintiff was caught in a certain jportion of 

fa^^ gftid y»^i^l|l»iAry nf thii Bftid mill; tha SMnfl 

bdng then out of order wad unfit for working 
and grlndlnfe as hereinbefore^ meotkHied, to 
wit, one ofthe wheels therao^ and the uad 
arm was broken and torn off, and plaintiff 
received great injuries, &c., ka , and was put 
to verv great suffering and incurred greas 
costs, ic. 

Plea" not guUty." 

The case was tried liay 21st and 23rd before 
Mr. Justice Barry and a Jury of twelve, when 
the following facts were elicited. The 
defendants, Isaac Stephens and Patrick De- 
lanv, are grocers and millers, carrying on 
business at Prahran and Melbourne. The 
mill at Prahran where the accident occurred 
is in King-street, Prahran, nearChapel-«treet. 
On the ground-floor of the mill is a com and 
produce store ; the grocery store is on the 
opposite side of King-street. Plaintiff wag 
engaged by Knox axid Delany, in Mfty, 1867, 
as a counter-hand at the grocery, at a salary 
of £2 per week. On 21st June, 1869, Knox 
was assisting in hoistinc some sacks of flour 
to the upper storey of tne milL Dillon, who 
had charge of the machinery, asked the 



plaintiff to screw up some of the nuts that 
were loose. Knox went to obey the direc- 
tions, taking a screw-wrench with him. He 
reached over with the wrench to seize the 
nutk when one of the wheels caught his arm, 
and drag|[Eed it in. Plaintiff screamed out^ 
the machmeiy was immediately stopped, but 
the arm was so injured that amputation was 
necessary. Plaintiff was in the hospital two 
months. Six months after the occurrence 
Knox called at the defendants for a balance 
of wages that was due to him, and asked for 
compensation. Defendants said they would 
not give any money compensation, but would 
give him employment Thev subsequently 
asked him to name a sum, and he asked to be 
paid for his time, leaving the compensation 
to arbitration. He then asked £100 for lose 
of time, but this was also refused. Delany 
offered to lend him money to go into part- 
nership, with his brother, but plaintiff de- 
clined, as the business was too small to pay. 
The defence was that the plaintiff was 
gratuitously working at the mill ; that his 
proper place was in the grocery store, but he 
frequently went to the mill of his own accord 
to assist, apparently taking more interest in 
that part of the business than in the grocery. 
On toe evening of the accident he was in the 
mill without instructions, and he went to the 
machinery not only without orders, but 
against the advice of Dillon. There was no 
evidence that Dillon was incompetent in fact 
the contrary was proved and the jury returned 
a verdict for plidntiff in the second count ; on 
the first count they found a verdict for plain- 
tiff, damages £20a 

A rule niri was in the following term 
granted for a nonsuit, on the grounds that 
plaintiff was acting voluntarily and not in 
the discharge of his duty when the accident 
occurred ; and that the machinery was not 
defective ; and that the accident was caused 
by his own negligence. 

Mr. Billing, Dr. Mackay, and Ifr. Miller 
shewed cause. 

Mr. Fellows in support of the rule. 

The authorities quoted were Brwion v. 
Stewart, 2. Macq. 34 ; Roberta v. Smitk, 2 H. 
and N. 218, 26 L. J. Exch. 819 ; MeUors v, SJmw, 
1 B. andS. 487, 30 L. J.,Q. B. 333 ; Wilson v. 
Merry, L. R., H. L., Scoteh Appeals, 826; 
Barton's HiU Coal Co. v. Reid, 3 Macq., 288 ; 
Paterson v. Wallace, 1 Macq., 748 ; Brown v. 
Accrmgton Co,, 84 L. J., Kxch. 206; 8 H. and 
C. 611 ; Priestly v. Fowler, 8 M. and W., 1 ; 
Holmes v. Clarke, 80 L. J., Exch. 186; 
Hall V. Johnson, 3 H. and C, 689, 84 L. J., 
Exch. 222 ; Fellham v. Enaland, L. R. 2; Q. B. 
88 : Morgan v. Vale of ifeaih RaUway Co. 
88 L. J.,Q.B.260; Tarrantv. ffe»,25 L.J. 
C. P. 261. 

The case was argued June 28th and judg- 
ment was now given. 

The Chut Justick.— Rule nm for a nonsuit 
The declaration contains two counts; the 
first has been abandoned; the plaintiff now 
relies upon the second, which alleges that the 
defendants had such defective machinerv in 
their mill that the plaintiff while in their 
employ by reason thereof lost his arm. The 
defendants were owners of flour mill& and 
also kept a store at Prahran, and the 
plaintiff was employed by them as as- 
siBtimt in the store: during the few 
days pieoeding the aoddent he bad also 
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btn eiiga«Bd to do wofk in Um mm— not 
coanactod with the machinery. He wae aa- 
alrting to hoial floor and piaoe it in the loH 
ne aoddent oocn^ied in oomeonenoe of the 
plaintiff hftTing •attempted, wfifle the mn- 
chinenr waa in motion, to acUnst theiorewa of 
006 of the wheela. It ii aappoaed that the 
wlieel caught the plaintiff bj a woollen aourf 
lonnd hii neck ; to la^e hie head he pndied 
himaelf awaj with hie hand ; his ann wae 
canght bj the wlied, and wae ao injured that 
itwaa neoemiy to amputate it Now the 
liability of the defendants dependa upon the 
the narare of the plaintiff's employment be- 
oanse if he Tolunteeied to do woiIl whicn his 
maaten did not require of him, and which 
he never engaged to do, the relation of 
masters and aenrant did not exist between 
tiiem, and there ia no liability on the part of 
the masters if the machinery is not in a pro- 
pel state of repair. In this case the plaintiff 
wns purely a Tolunteer, he acted at the re- 
quest of the person in cbaige of the ma- 
cbinerr. according to his own evidence: but 
aooording to tliat person's evidence the plain- 
tiff of his own motion volunteered to adjust 
the screws. There was. no^ duty which re- 
quired him to do so ; actuated by^ seal in his 
masters' service, he unnecessarily exposed 
himself to danger, and this consequence un- 
happily fbllowed. Whatever may be his 
daima upon his emplofen, we cannot impose 
upon them a legal liability which does not 
exist It is diflicnlt to connect the actual in- 

eixy with the condition of the machinery. It 
within the bounds of possibility that the 
accident might not have occurred if it had 
been in perfbct order ; but the accideut seems 
to have been wholly attributable to the fact 
that the plaintiff attempted to perform this 
work while the machinery was in motion. 
As a matter of the most common aud ordi- 
nary precaution the machine ought to ham 
been stopped. All we decide^ however, is, 
that tiie plaintiff voluntarily undertook to 
dischaige a duty not required of him, and 
that his masters are under no liability in law 
to him. 

Mr. JoanoB BaHbt.^I think that this ao- 
ddent occurred in the voluntary discharge by 
the plaintiff of a duty for which he was not 
oriffinally employed, or the performance of 
which his masters ocmld enforce. I also think 
that the ioJury inflicted did not necessarily 
result from the alleged imperfect condition of 
the machinery; beMU8e..in the first place, it 
might have been totally prevented by the 
machinery being stopped ; or, if a person of 
ordinary skill had been employed; the nuts 
might have been screwed even while the ma- 
chine was in motion. The plaintiff was not an 
artificer or a skilled workman. He was sim- 
ply a storeman, and he undertook to do a not 
very difficult piece of work which a skilled 

SrM>n might have performed without acd- 
nt ; and, in the performance of that work, 
his scarf beoune entangled in the machinery, 
and in endeavouring to detach the scarf the 
ann was injured. I think there was no duty 
oast upon the defendants in regard to the 
plaintiff to see that the machinerjr was in 
perfect order, and I also think there is strong 
evidence of negljgei^oe on the plaintiff's part 
Mr. Juanoi wiLLLAXB.— I also think there 
wae hardly anjr evidence to go to the Jury 
that the machinery was the cause of the 
accident I think the injury arose from 
plaintiff's negligent performance of a worltf 
ne was not obligod to undertake. 

Rule absolute for a nonsuit 



Atto^Mgfa^-Tor plalaiiC Oldham; te 
defimdants^ Mallason, Kn Jand, and Stewart 

MOBAV (imLLAvrly. oomroBS {maMKommnU 

jJnilmiffM miftm I JTm i mm oMd MiiU isiiiwitif 
Qamm§ Aett Beet, aG and SL—OrdercfJete' 



Special case from General Session^ Belfast 
Mr. Molesworth for appellant, Mr. Fellowa 
lof leapondent 

Connors summoned Moian before the PotI/ 
Sessions for the maintenance of two illegiti- 
mate children, and the Justices made an order 
for payment oy the then defendant of a sum 
noekly for their maintenance. The<»derdid 
not ndte that the children were without 
means of support^ nor that the father was 
nble to msintain them. Moran appealed to 
the General Sessions, where an objection was 
taken that the order of Justices was bad, as 
it did notoontain the redtals alluded to. The 
Borite of the case were not enquired Into^ but 
en the baneh overruling the dfajeetkm, the 
qppellani made no fuiunr opposition to the 
Older of 'tiie Justices being eonflrmed, bot 
a|»pealed to the SupteoM Court on the objec- 
tion to the form of the order. 



Mr. Mo Ma w om t H referred to Paley on Sum- 
mary Convictions 100 and 174, to show tiiafe 
these orders were to be treated with the same 
stri ot ne m as convictions. The Marriage and 
Matrimonial Caasee Act Seeta. ao and 31, re- 
quired the Justices before making such an 
order as the present to be satisfied that the 
children were without means of support, and 
that the father was able to maintain them. 
The recital of these facto in the order was 
therefore necessary to give the Justices juris- 
diction. Rea, V. Boee,3 D. and L., 360; J!Ug. 
9. JuUkee ef Oheekht, 3 D. and L. 337; Beg, 
V. Wmame, 18Q.B.,303; SUneom n. Awem- 
tiv, 36L.J. ;Ma,lfl2. 

Mr. FiLLOwa.— No form of order is given 
by the Statute ; any form will therefore do. 
The form here used these words — " after 
hearing the master of the said compUint we 
adjudged the said defendant to pay." That 
showed the Justices must have been satisfied 
that the requiremento of the statute had been 
complied with, otherwise they would not 
have made the order. The omission was 
not material, for the mistake would have 
been rectified on an application for a prohi- 
bition. 

Mr. MoLiswoBTH in reply. 

The case was argued July 4, and Judgment 
was now given. 

Tu Chuf JuBTioi.— Special case for the 
opinion of the Court The Justices in Pettv 
Sessions made a bastardy order under Sees. 90 
and 81 of the ICatrimonial Causes Act The 
order directed the present appelant to give 
security for the payment of certain sums for 
the muntenance of two children of his by the 
respondent Section 80 empowers the Justices 
to issue a summons on complaint being made 
by a wife or by the mother, that a father has 
deserted his children or left tiiem wiUiout 
adequate means of support ; and Section 81 

Srescribes the mode of procedure bdore 
ustices at the hearing of the complaint It 
enacto that if the Justices be satisfied that the 
wife or the children as the case may be, are in 
fact without means of support and that the 
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hnslMad or the fitlier ii unable to wfc^Jtt^in 
ber or them, or to oontribute to her or their 
nudntenanoe^ they mejr |nn»ioanoe anonler. 
UnfMrtoiiAteljr the macMumtei have drawn up 
this order without rnerenoe to the aection. 
Thef simply refer to the tammons and saj 
that having heard the matter of the said com- 
plaint " we do order." They do not say Uiat 
they are satisfied that the children were left 
without means of support, or that they were 
satisfied, as thqr mif^t to have been, uiat the 
father was able to maintain them. The 
legislature evidently contemplates the inu- 
tility of the Justices pronouncinc an order 
•gainst a person who is unaUe to maintain the 
children. The present appellant appealed to 
General Sessions, and thisoUjection was taken 
on the caM being called on, wad an i^nilication 
was made to quash the order. NowatOeneral 
Sessions it is usual for the case to be proved, 
as it was before the Justices; and if that 
course had been pursued in this caM the order 
might have been amended in accordance witii 
the evidence produced. It would scarcely be 
supposed that Justices would pronounce an 
oraer of this kind unless they were satisfied 
of the two focts which the Legislature 
says they should be satisfied of. If the 
usual course had been pursued the Justices 
at the General Sessions might have had 
suflkdent evidence to amend upon ; and we 
also mi^t have had suflieient to amend 
upon. But we are now in this nosition, 
that there is an order to which two oqections 
have been tsken, both of which are suscepti- 
ble of amendment; but in conseauence of 
the course that has been pursued we are 
unable to amend. We must therefore allow 
the objections and direct the order of Sessions 
to be quairiied, but without costs. 

Mr. JuBTici Babbt.— Two objections have 
been taken in this caae^ both of which strike 
at the jurisdiction of the Court The recitals 
at the commencement of the order do not 
sunw^ the curial part of the order, and the 
order ought to be quashed. 

Order of Sessions quashed. 

Attorneys:— Forappellant, VanghaD, Moule 
and Seddon, for Bayley and Powning ; for 
r espon dents Criqib Lewis and Wilk% lor 
Toike. 

NISI PRIUS. 
Thubsdat. August 4. 

(Befora his Honour Mr. Justice Williams and 
a special Jury of Four.) 

mUJEB V. HABBU. 

MamMkadandrec^ved'-SiabeiimaFooiniet 
--laeffal Wager. 

An action for money bad and receivedt 
mon«ylent»&c. Plea-never indebted. 

Mr. Billing and Mr. Higinbotham lor tho 
plaintifTw* Fellows for the defendant 

The action arose out of a^ pedestrian 
match between F. Hewitt and J. G. Hanu, 
a eon of the defendant'a A matoh was made 
between the two pedestrians for five races. 
£100 to be staked by each on the result of 
each race. The races were run on Saturday 
the 5th and Monday the 7ch March. Two 
events were won by Harris, two by Btowitt 
and one was adead-heat Harris's £500 was 
found for him by five different individuals— 
£100 each— the plaintiff, J. J. Miller, being 



ooe of the five. The money had been stakea 
with Mr. Hammeiiley, the sporting editor of 
The AwHraia^oH, who paid over to Harris 
the £500 staked by him, and to Hewitt's 
backers the £500 staked by them. As put 
for the plaintiff, each of Harris's backers was 
entitledTto receive his £100 back. The two 
events won by Harris weie to be put sflpunst 
the two won by Hewitt and as to the dead- 
heat ee neither side won, the £100 on that 
event did not go to either side. Harris, how- 
ever, contendied that his backers were not 
entitled to liave all their money returned, and 
this action was brought against his faUier, to 
whom the money in the first instance had 
been aiven by the plaintiff, and who had re- 
ceived it through his son from the stakeholder 
after the event 

James John Miller, the plaintiff, examined 
by Mr. HionrBOTHAM.— Defendant called on 
me before the race with Hewitt and asked 
me if I would go anything towards making 
up the stakes for his son John for a series c3 
matches with Hewitt Asked him who was 
going to find the rest of the money, and he 
gave me the names, and I said ** All right ; I'll 
find £100 towards it" The other four were 
the defendant himselt Mr. Thompson, Mr. 
Wallace^ and Mr. Harper. We were to bo 
the backers of Harria I paid the £100 in two 
cheques of £50 each on 8th and 28th Febru- 
ary. Tlie races were run on the 5th and 7th 
March. Was present at the race. The result 
of the running was that Harris won tiie first 
two, ran a dead-beat for the third, and lost 
the fourth and fifth. The first three were 
run on Saturday, 5th March. Saw defoidant 
at Goyder's Hotel a few days after Uie race. 
Hesiad, "I have £60 to give you." Isaid, "I 
won't take £G0 ; I want mv £100 bai^ The 
matoh was a tie." He said his son 
claimed £20 as bis share of winning the 
first two races— £10 each \ and also he retained 
£20 for another match with Hewitt to run off 
the dead-heat I replied I would have 
nothing to do with it as I had been very ill- 
treated in the matter, and I wanted my £100 
back. I made no arrangement towaids re- 
muneratin|( the winner. I had not seen the 
original articles of agreement 

Cross-examined by Mr. Fbllows.— Can't 

fve the date of the conversation at Goyder's. 
don't know what articles appeared in Tht 



Mr. Fbllows.— Did you not find part of 
the stakes.? 

^tness.— Unfortunately I did. I shall 
never do it again. Ineverknewoftheterms. 
Was present at the course. I tell the jury 
that I did not know what they were running 
lor. I take in The Au»tTaJUuuuL It is pro- 
bable I read the articles in The AuitraiaSan 
I won't admit that I did know what appears 
in the articles. 

The aitioles were then put in and read. 
They were signed by J. Bennett on behalf of 
Hewitt snd bv J. G. Harris. There were to 
be five races, £100 for each raos^ the mon^ 
to be staked with Mr. Hammersley, and Ui. 
G. Watson to be referee. 

Joeeph Harper was called toprove that ho 
had advanced £100^ part of Hams's stakes^ for 
the match, but Mr. Fellows objected to his 
evidence. Whatever contract there mi^t bo 
between plaintiff and defendant could not bo 
affected by a oontnet made with another 
paity. 
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Mr. BzLLoro and Mr. HioniBonuM poliitcd 
Ml ttiat the pUiotiff had been toldtiben 
wmuMT othen in the race, and the terms on 
^itdi they adfaneed their £100 weie loaM 
•menoe ae to the oontiaet heween plahitiff 



mi HosiOUB refiued to recoiTe theevidenca, 
Mil ooald not affect theielationa between 
MOIerandHarriiL 

ipUiain Joiiah Samner Hammerdqr.— Wat 
■ t a heho l d er in this match. Have the manace- 
itent of the sportiDg department of ne 
il M i imh ii i i i i. Defendant lodged £600 with 
■Mb the stakes for those matches. He did not 
p y t ion the names of the backers. Hewitt 
lod g ed £500. The races came off. with the 
nsalt ataied bv Mr. Miller. I paid the money 
hack bv two cheqaes of £400 and two cheques 
cf fiOQl I paid Hewiu's money to his 
ha^en. I paid Harris's money to the yoanger 
Hanii, not the defendant 

Ifir. Bninra—For whom did yon give it to 
him? 

Mr. Fkllowb objected, and the objection 
allowed. 



m^toesB, continoing.— I paid the money to 
J. O. Harris became he had signed the 



Mr. Bnuvo then asked why the money 
IS not given to Harris's backers; and If 
there was any distinction between Hewitt's 
andHanns's. 



Mr. Fkllowb objected that the articles 
spoke for themselTes. The race was not one 
event with five beats, bnt five different races ; 
and on the determination of any one race 
the winner of that event was entitled to get 
£200. As a matter of convenience, the pay- 
ment was postponed till all the events were 
decided ; bnt Uiat did not affect the ques- 
tion. 

Mr. BiLLDTG contended that he was at 
liberty to show what the usase in such cases 
was ; and to ask why Hammersley gave the 
money to Harris on the one side and to 
Hewitt's backers on the other. 

His HovouB thought not The usage could 
not be proved ; the contract spoke for itselt 

Mr. FsLL0W8.~Harris won two events — 
£400 in all. The plaintiff is entitled at the 
utmost to only one-fifth of the amount he 
staked, £20 on each event— £40 in all. 

Mr. EboiNBOTHAV.— That assumes that 
Harris was entitled to all the money de- 
posited by the other side on the events that 
ne won. Now, we contend, and we are pre- 
pared to show, that be is not entitled to that 
money. It is therefore very material to con- 
sider what is the usage in such cases. 

His HoNOUB.— This ia a very complicated 
case. It really is. I wish the Chief Justice 
had tried it; he is more acquainted with 
such caies than I am. 

Mr. HiGiUBOTHAM proceeded to contend 
that if Harris was entitled to receive the 
stakes from Hammersley so was Hewitt and 
it therefore became material to know the rea- 
son why Mr. Hammersley made the distinc- 
tion in paying over the money, or why he did 
not retain the £100 for the dead-beat, which 
ought to have gone to Harris's backers. 

Mr. Fellows.— If Mr. Hammersley chose 
to throw his money into Hobson's Bay. or 
make himself liable lor the £100, what is that 
tons? 

After some further discussion it was agreed 
that the evidence should be taken, subject to 



Mr. FeUows's objection, the Goort hdng aflw- 
wards at liberty to direct a noaenit enter a 
v«rdlct for defendant or radnoe the damnicw 
•i it might think fit on the evidence. 

Mr. BiLLarG(towitness).— Whmsumsare 
deposited by both sides, as in this. case, for 
eadi competitor, to whom would yon pay the 
money alter the event is determined ? 

Witness.— To the winner. 

Mr. Billing.- For whom? His is merely the 
hand that receives it 

His HoKOUB.— I think the hand that re- 
ceives it is Uie principal thing in this colony. 

Witness (in reply to Mr. Billing's question). 
—It all depends on wbo finds the money, 
and who signs the articles. I should pay to 
whoever signs the articles, with the consent 
of the winner and loser. The mon^y in this 
case was not paid to Hewitt (The witness 
ezprMsed himself as reluctant to tell to whom 
it was paid, bnt at last said it was not paid to 
Bennett but to another of Hewitt's backers.) 

Mr. FiLLOws.— Suppose there is a race 
between two parties, each puts down £100, to 
whom would you pay the £200 ? 

Witoess.— I would pay it to the man that 
signed the articles. I don't know who would 
pocket the cash ; it depends on the man's 
agreemens with his backers. 

Mr. FKXOwa-Snppose, as In this case, 
accrading to Miller^s own stotement the 
badcer goes into the affair blindfold, and 
makes no arrangement what is the custom ? 

Witness.— I can't say. I have heard of a 
case where the backer gets alL 

Mr. FuLOws.— Is there any difference 
between that and a bet? 

Witness.— I think it is the same thing. 

Josiah Pickersgill. who described himself as 
one of the "proprietors" of the English pedes- 
trians, said the firm of proprietors found the 
money for Hewitt's stake. We got back the 
stake— £dOO. Our agreement with Hewitt 
was that if he won theinalority of the events 
we would give him half of what he won. If 
he had won three races out of the five he 
would have got £50. He was our servant ; he 
got nothing ; he got no part of the gate 
money. There was about £1,600 received at 
the gates. &c. Harris got between £400 and 
£500. We boarded the English pedestrians, 
and treated them better than they de- 
served. Have no experience in matters of this 
kind. 

Cross-examined.— Bennett was one of tlie 
firm. 

Frederick Dicker Hamilton said.— I have 
run more races than perhaps any other man 
in the colonies. Iran the first race ever run 
in these colonies— more than 20 years ago. 
The usage in cases where money is deposited 
by backers is, that every pound deposited hj a 
backer is bis own to do what he likes with. 
The gross amount goes to the backers— the 
stake and the winnings. The duty of the 
stakeholder where the athlete signs the agree- 
ment is to pav it through bis hands in the 
presence of the backer. The backer might 
make the winner a present if he chose. 
Sometimes the winner gets half the win- 
nings. 

Mr. Fellows —Then a pedestrian is merely 
a horse for the occasion. 

Witness.- No, only a professional rider 
who is glad to get a mount for the money if 
he pulls off the event 
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BEPOBTS.— You I. 



Mr. FiLLOWs.~In fact, it is a mere bet 

Witnees.— No. a bet is a verbal matter, and 
a contract written. (Langbter.) 

Mr. Fellows.— 1 bope your knowledge of 
sporting is better tban yoar knowledi^ of 
law. 

George Moore, aprofesdonal pedestrian, wbo 
bad bsd experience botb in England and the 
colonies, said that tbe nssge in these cases 
was for the backer to make the winner a 
present of half the winnings and to keep the 
stake himselt If tbe race was a draw, each 
side sot his stakes back. Never saw a race 
like this before. 

William Branch had backed men in races. 
The usage is to give the winner half the win- 
nings, would not give him any of tbe money 
I pnt down. In the case of a dead-heat the 
pedestrian would be entitled to nothing : bat 
if yon wi.«) ed to make him a present of £20 
yon conld. If I had been connected with 
this affair T ^loold have insisted on a part of 
the gate TO •-•ey. 

Croes-exaiiiined.— Have known 10 races in 
this oonntiT. isacked a man against Harris, 
and lost Have won half the events I was 
connected with. 

Joseph Thompson, publican, was acquainted 
with thei usage in these cases. Where there 
is no agreement you give what you like— it 
depends on the amount of the stake ; but 
what you give is merely a gift Once I gave 
a man the whole of the winnings (£100), 
where £100 had been deposited by each side, 
because I had won £200 by betting. This 
was tbe match between Houlahan and 
Higgina If your man loses instead of wins, 
he gets nothing. I think the backer is suffi- 
ciently punished by losing the stake. I have 
sometimes given the loser £(0 foranother start. 
In a case like the present, where of two events 
each side won two, and one was a draw, the 
pedestrian is not entitled to Is. as a matter 
of right This is the only transaction I have 
had with Harris. I gave nim £100, and only 
gotbadt£60. I took that rather than lose 
all. In the match of Houlahan v. Higgins, 
where the money was staked with Mr. nam- 
mersley, I got the stakes from Hammersley. 

Cross-examined by Mr. Fxllows.— Can't 
say who took the money to Hammersley. 
Hammersley is not supposed to know the 
backers. He knew I was the backer <^ 
Houlahan, because I took part of the stakes 
to him myself. 

This closed the plaintiff's case. 

Mr. FxLLows addressed the jury for the de« 
fence, snbmittmg that the action was brought 
against the wrong person. The elder Harris 
never received the money from the stake- 
holder, and in his snbs^nent conduct he 
merely acted as the agent for his son. There- 
fore an action for money had and received 
would not lie against him. And as to tbe 
other point it suited the r'**"^ff now to sajr 
that the winner was to get nothing : but in 
one case it would be shown tha^ where he 
had backed Harris the latter hsRi received the 



John Gregory Harris, son of defendant— 
Have run nearly 100 races within the last five 
years. Generally I had backers in my 
matches. Every match I was engaged in that 
I won I kept hsif the winnings. I drew £400 
from Mr. Hammersley for the races I won, 
and £100 for tbe dead- heat I sent my father 
to pay my backers half the stakes, and they 
all took it except Miller. 



even if he did 



Cro8s-examined.-^My father told me they 
growled about the money. Some of my racea 
I ran as an amateur ; 11 1 ran professionally. 
Mr. Hammersley was usually stakeholder. 
Articles were always drawn up^ signed by tbe 
two pedestrians— never signed by a backer. I 
consider Miller is entitled only to £60, which 
was offered to him, and I am entitled to £40. 
I make it upthis way— Each was a distinct 
race for £200 ; and, therefore, as I won two 
races I got £400. I lost two races on a differ- 
ent day. Plaintiff should get a fifth of the 
stakes he deposited in the races I won. In 
the races I lost of course, his fifth was lost 
Certainly, the backer loses if I lose. If I win. 
I get the winnings. He gets a chanced 
making money by bettinfti 

Mr. BiLLDTO.— He coula bet 
not back yon. 

Witness.— He conld not bet with safety 
then. (Laughter.) If he backed a man he 
could go out and have a trial with liim. I 
don't keep the £100 on the drawn race. I 
offered Miller his fifth of it 

This closed defendant's case, and Mr. Fel* 
lows briefly repeated his former arguments. 

Mr. BiLUNQ replied, contending that the 
whole was one event— the two races won 
were to be set off against the two races lost 
and the dead-heat of course neither won. As 
tbe event was undecided, each party was 
entitled to get his money bade, and according 
to the defendant's own statement plaintiff 
was entitled to £00, yet Uiat money had not 
been paid into court 

His HoKOUB then summed up, remarking 
that the matter was reallyone tor the consi- 
deration of the Court He was inclined to 
think that there were five separate events, 
and that on the termination of each event 
tbe winner was entitled to demand his 
money. Accepting the plainttiTs version, 
therefore, that the backer was entitled to a 
return of the stakes he had lodged, in this 
aspect he would only be entitled to £60. 
However, as it had been agreed to let the 
case go to the Jury, it was for them to say 
whether the plaintiff had proved that it was 
usual for the backer to get everything and the 
pedestrian nothing. 

After the jury had retired Mr. Fellows 
submitted that the verdict ought to be entered 
for the defendant and the plaintiff should 
apply to the full Court if he thought fit to 
enter a verdict for him. In every aspect tbe 
defendant was entitled to a verdict ; for if 
this money was not subscribed as a stake, to 
be given to the winner, it was a bet and 
could not be recovered ; and as the defendant 
never had the money in his own right but 
only as the agent of his son, he ought not to 
have been sued. 

Mr. BiLUNQ and Mr. Hiqinbotham both ob- 
jected to this course. What was the use of 
leaving the case to the jury if his Honour re- 
fused to enter it as they recorded it ? 

His HoNOUB said he agreed with the view 
ut forward by Mr. Fellows ; but as each dde 
lad leave to apply to the Court, it did not 
matter how the verdict was recorded. As a 
matter of advantage, the person who applied 
for a rule had the best of it, as he had the 
right of reply to the arguments of the other 
side. 

Mr. Fellows said he was content to let the 
matter rest as his Honour proposed. 

The jary returned a verdict for plaintiff- 
damages £100. 

Attorneys :>-For plaintiff, Fleetwood ; for 
defendant Edwards. 
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EQUITY. 

MovDAT, Juini 27. 

{B«foi« hfs Honour Mr. Jwtioe MolMwortb.) 

BUTBS T. OBOTLB AHD OTHBBS. 

A 8uU by OjlUial Ageni against Dwee- 
tors of a Mining Company— Payment of DhU 
dends out of Capitaf-No. 228, See, 27 ; Bo. 
34, See. ^—Mamtenanee'-Bitt undefended by 
one of several I^fendanU—AJidavit of Notice 
t(f Hearing. 

The bill wts filed by Chsrles Stephen 
Beeyefl, sh official liqmdalor of the estete of 
the Webeter-fttreot Freehold Qold-mining 
Company (Registered), ro compel the defend- 
ants, an directors and managers of the Com- 



pany, to IVimish him with an aooonnt of all 
Se gold extracted from the mincL and a state- 
BMnt of how its proceeds had been applied, 
and also to famish him with the books and 
other doeamenta belonging to the company. 
The bill alleged minconducton the part of the 
directors and the manager in several respecta, 
especially with haTing iiaid several dividends 
to shaieholders oat of borrowed mon^, and 
at a time when there was a lam overdraft at 
the bank. It further alleged that owing to 
the conduct of the directors, the property of 
the company had been hastily sold under an 
azecution fbroonsiderably less than itsproper 
value, and prayed that not only might the 
dinctorN be ordered to furnish the account 
songht, but be made liable for the amount of 
the dividends they declared, Ibr all calls 
owing on shares they had ironioperly forfeited. 
Ibr the difference between the price received 
for the property of the company and its actual 
value. 

Mr. J. W. Stephen, the attorney for the 
plaintiff; Mr. WebK for the defendants, 
Croyle and Mitchell ; Mr. Bunnyjor defend- 
ants, Ditchbam, Hunt, and Tarte; Mr. 
A'Beckett for J. L. Fenton. Defendants Bade 
and Alex. Fenton did not answer. 

The hearing was commenced on Wednes- 
day, Mar 18th.when,before the pleadings were 
openediMr* Bunny objected that the hearing 
could not proceed nntu an affidavit had been 
filed stating that the two defendants. Bade 
and J. L. Teuton, had been served with 
notice that the suit had been set down for 
hearing. 

His HoNOOB held the objection a good one, 
but proposed that the case should be ad- 
journed, to allow the affidavit to be procured. 
Plaintiff paying the costs of the day. 

Mr. Stbphxn would not consent to a postr 
ponement, and submitted that the oljection 
was premature; it could not bo taken until 
the pleadings had been opened. 

His HosrouB concurred in thui view, and 
the reading of the pleadings was proceeded 
with. The missing affidavit being in the 
meantime obtained. 

The facts am contained in the Judgment of 
the Court, delivered on June 27. 

Mr. JusTicB MoLBswoBTH Said :— This suit 
is by Mr. Keevea^ ibe official ag«ut ap- 
pointed under the Act 228, to wind up the 
Webstersireet Preehola Gold-mininK Com- 

Biny, against MesHri*. Croyle, Bside, Mitchell, 
ituhburn. Hunt, Tarte. and Ali;xander Fen- 
ton, directors, and Mr. John Lark^y Fenum, 
legal manager, of that company, imputing 
vuious misconducts to them. Thi* fiiiit ques- 
tion which I have to conftider is the class of vnitM 
which sQcb an official sgent may imititute. 
The act No. 2^, section 27, merely tiutb(»ri«fd 
him to collect debtd and to sell or diMpofe of 
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oviaf and Moii|lDg to Mch 
^4, aeeuon C, cnaou 



■lllkt 

eovpuiy; bat th* mi ;tH 
that all the estate and vffeeto of a ooupaoy 
•ball be vetted in tb« official a^ent^ to be hj 
biin dealt with and dbpuerd of aooording to 
lair, and the «aid official agent nhull have the 
like rvmtfdy to recover the Mud estate and 
effecte of Uie cnmpariy in hiH own name, as 
the company might have had if t.\w onJvr Ui 
vind'Up had not been made. Such ooni|ianies 
and their individoal nn'robeis are dhitinct, 
nnlike |)artnen^ and it is not di>pQted that 
the official agent naar soe officers of such 
coospany for deftniie debis, and maj proceed 
in eqaity for accounts ag«iiist them whvre 
the company might bavv done so. I think 
the woriU. "estate and effects, " shonld Ite 
held to indode not merely d«tbts and 
chattel proper^, but liabiliiies to a com- 
pany, Talnable to it «ven though of the 
character of unliquidaied damages. This 
constrociion has been put upon such words 
in the EnKlish Bankruptcy Aces. IVriaki «. 
i^a«r/sU.3B^ftAd.727;&J6scme Carruikm 
8 If. & W.. 321 ; HoHcoek v. Vqmn, 1 M. & 
Scottk 521 ; Porter v. Vorieif. 9 Bina.. P8; 
WeihemUv, Julius. 10 a B. 267 ; .AecMoiiiv. 
Drake. 2 H. L., 579. It has been aigued that 
the company is not dischari^ by ttie wind* 
ing-up order, retains iu existence, and may 
sue. I think the word wind-up imports the 
termination of all ¥ital powers. TurguouHi 
«. MankaU, 6 L. R., Rq.. 112. The obvious 
policy of tlie acfei should be to transfer t-rery 
▼aluable right of the company. But the acts 
give the official agent power to bring such 
suits or actions only as the company in its 
corporate character might have biought. 
The official*ag*»nt has uothinff to do with rights 
of mrmbios between themselves except as to 
adjiuting subsequent contributions. The in- 
juries for which he can proceed are those 
aflTeoting all membem, according to their 
number of shares. Tmrquand v Har$hall. 
ul $uprtL The deed of association of the 
company, October 26, 1807, prefaces iu trmis 
of partnershio by a covenant of all its mem- 
bers, each with other, not with the company 
or any trustee nppresenting it. Its 36ih dansts 
provided that the directors might declare 
dividends, not out of capital or out of ad- 
vances or overdrafts. The directors of this 
company did declare a series of five dividends 
between February 5 and April 3. 1868— 
in all £4 15s. a- share— during which 
time their account with their bank wasover^ 
drawn, which the plaintiff insists also were 
in some degree not out of profits^ but en- 
eroached upon capital, and the bill seeks to 
oompel them to refund such dividendsi with- 
out deduction. In aiKumen^ the plaintiff's 
eouDsel has restricted this to the encroadi- 
ment upon capital. At the hearing of a de- 
Bunr before nsb I allowed it ai to want of 

IMrties— the sharshoiders who veoeiTad divip 
deiids. The full Court, on appeal, differad 
from me as to thii^ apparently «& the grooad 
of the difficulty the pUdntili would have in 
making so many partiea but I do not col- 
lect from its judgment any opinion aa 
to the equity itself. There is some 
oonfiuion and difficulty in determining 
the facts of encroachment and oTerdrafI 
from the ctrunmittances of gold having been 
lodged with the bank before, and not being 
credited until after, it was smelted : and the 
bank separating from the general account 
money appropriated to dividends before 
actual psyuient of them : but, on the wholes 
I am inclined to think (and if the fact were 



iraportanr, would have material at all eventa 
for inquiry) that the directors did, to some; 
not ail sugravated, extent violate the 36th 
clause, ii might be argued that the conduct 
*»f the company ciaidoiied this. It might bo 
farther ariiaed that the failure of the com- 
pany was attributable to other caUMm ; and, 
aUo, that even if this caaspd tbe failnra, 
the sacrifice df properti by that failure 
wes too remote to be visited appn 
tlie directore making the dividend. But 
in my view the pUintiff has no remedy en tho 
KiX'Und of violatit»ii of thu oCth rule ngaiiist 
the directorK, becauve the couipany had none. 
The lemeily most i«>t upon iIih diftd of aseo- 
ciatiuu, which is a cuniract kK:tween indi- 
vidual lihareholderN ; crediton of the com* 
iNUiy, and the plain i iff tt» repr* sen ting them, 
have nothing to do witli it. if^uch nhare- 
holder might, I think, obluin an injunction 
to restrain a violation c»f the 36tii rule : if ha 
received a dividend msde without Iiim know- 
ledge of it, and was afterward** called upon to 
pay a call reiideit-d nec<:i>^f>ary by the divi- 
dend, he iniieht pritCf^d ugaiiiHt the directors; 
and Kay, I urn injured though I i^et a dividend, 
because I have to i>ay a call, which is to 
recoup the dividend atid exceed it per Khare, 
from many shareholders being insolvents 
Butan improVierdivideiid in no injury to acom- 
pauy as such -it may be to some of iia existing 
membrr¥, to tbe benefit of othen, and to in- 
coming members to tbe benefit of outgoing 
Turquatid v MaT§haU ut tupra, not on this 
point affected by appeal, 4 L. R. Cbane, 376 ; 
MO tbeopinion of the Vicr-Cbancellor, Stringer^s 
case, 4 L. R. Chane., 479(in note), is not afftcied 
by appeal Brneti v. IKeiss, 32 L. J., 113. 1 am 
not at all dealing with questions of directors 
of oomDaiiies aniMmncing»ham divideudf , with 
fraudulent intentions to cheat people into 
purchasing shares, or with their dvil or 
criminal responsibilities for such acts. Two 
of the defendsnts, Croyle and Mitchell, April 
17. 1868^ were reported to the others as dis- 
qualified from not holding the requisito 
number of shares in their uamesi and two 
others appointed in Uieir place. Croyle and 
Mirchell n*^ver attempted to act afterwards^ 
and one of the subrttitotes did. The bill con- 
troverts the fact of their having then dis- 
posed of shareiL insists that Croyle*s dis- 
posal was a tramtfer to a clerk then in hit 
employment, but by the deed the^ were disqua- 
lified hf not having sbaren in thcor names, and 
they might rcfign (15th clause), and what waa 
done was equivalent to resignation. Besidei^ 
directors uotactinK were exempt from resnon- 
MtMlity for the acts of others (clause 40). I 
have nothing in this case to do with Croyle*s 
respontibilities for these nhares, and say on 
the whole that Croyle and Mitchell have no 
responjkibility for the other subjects of tho 
biir besides the dividends, and that the bill 
should be dismissed with costs as to them. 
The continuing directors had got their com- 
pany involved in much litij^ation with Mr. Seal 
and others from injuries inflicted u|x>a landa 
adjoining their own property in mining ; had 
yerdicts against them ; had also a suit for in- 
junction aicainst them by Seal, which afteiw 
wards resulted in decrees for costs and sequea- 
tration of their property— moved for. May 
23; granted, June 15— and seem to havo 
made up their minds to wind up after theirowa 
fashion. They owed a debt to the National 
Bank, which commenced an action May 26^ 
IfiflH), against the company. The directors aog 
a person, not their ordinary solicitor, to pw% 
a consent for judgment execution, issued Kaf 
29 (Satozday) ; sale wai adyertised for Jang 
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1 (Mondfty) ; when all the michineiy, plant, 
mining clMm«, and leasr holds of the com pan j, 
were lold for £1,090, and the proceeds dinded 
between the bank and company's solicitor. 
The entire prooe«:ding was concoctiid between 
the bank and the defendants. There is no 
qnesrion as to the fairness of the debt to the 
bank and company's solicitor for costs, and 
no question of undue preference to those 
creditorii, but the bill alleges, and there is 
much evidence to show, that this sale was at 
an undervalue from the haste produced by 
the directors. It is to be noticed that Seid 
caused a cautionary notice to be read at the 
sale, which may have damped it. I shall 
make the defendants (five directors), as 
guilty of a breach of duty^ to the company, 
responsible for any loss arising from the ex* 
pedition of the sale, not from Seal's notice. The 
next charge against the defendants is as to for- 
feiting shares. On the 6th May they made a call, 
and on the 27th, 23ih, and 29th, advertise- 
ments were published of an intention to for- 
feit a number of shares for non-payment of 
calls ; and on the 29th the directors directed 
a sale of forfeited shares by auction to take 
place on the 30th May. Shares were sold at 
nominal prices, but the auctioneer stopped 
upon bt-ariiig of the seizure by the sheriff in 
the bank suit. The bill seeks to make the 
defendants answerable for the calls on those 
forfeited shares. The answer to this is, that 
the deed, clauses 30 and 31, makes the share- 
holders remnin liable notwithstanding the 
forfeiture. Tne defendants are also charged 
with negligence in not enforcing the calls on 
forfeited shares, but no definite case of loss is 
proved. The .sequestration procured by Seal, 
June 1'3. terminated the directors' powers. 
This subject of forfeiture attempted at such a 
time has been urged as evidence of some 
scheme. I would say, on the whole, that 
the call advertiHements. &c., were simply 
intended to raise money, which was very 
much w-^Titcd. and that the proceedings 
were continued as a matter of routine, with- 
out refiectiou as to their expediency in the 
extreme embarrassment of the company. 
The next imputation is, that the defendants 
held many shares in fictitious names. The 
plaintiff has obtained some information by 
the defendants' answers as to the shares 
they held. The subject is one in which 
each defendant stands alone, and this is 
not the court to enforce payment of calls. 
On the Lst of June the five defendants di- 
rectors sold all their freehold property, part 
to the Great Northern Freehold Gold-mining 
Company (registered), for £525, and the rest 
to the manatser, for £225. The 13th clause 
of the deed authorises sales of landed pro- 
perty by meetings of the company ; the 18th, 
by directors conditional upon confirmation 
by a general meeting ; and the 43rd. by di- 
rectors after dissolution. I am not dealing 
with the rights of innocent purchasers from 
directors, but as between the company, 
directors, and manager, hold these sales 
voidable, and hold the five directors respon- 
sible for the fair value of all these properties ; 
the defendant manager, Fenton, subject 
at the option of the plaintiff to be deprived of 
the property, and pay its clear proceeds^ since, 
or to pay the full value thereof at the time of 
the sale. All may have credit for so much of 
the prices as were duly applied in payment of 
the oebts of the company.— A ttornei/-Oeneral 
V. WiUon, 1 Cr. & Ph. 1. By the 22nd and 35th 
clauses of the deed the funds of the company 
should be received by the manager, and lodged 



by him with the bankers of the company, and 
all payments over a pound should be made by 
cheques on the bank, signed by the manager, 
and countersigned by at least one director. 
In defiance of these rules the directors let the 
manager, Fenton, get possession of all the re- 
maining gold, candles, and other property of 
the com pany besides the purchase moneys; also, 
to retain various sums received for the last 
calls with a direction (June 1) that he might 
pay all outstanding accounts of the company 
which he and the chairman. Bade, might con- 
sider justly due, so far as the funds of the 
company would go. From this time there 
are. I may say, no accounts of the company's 
property. Fenton, the manager, lodged its 
money in his own bank in his own name. He 
•peciuly^ directed his clerk to make no entry of 
i»lls received, and that clerk contradicts him 
in evidence as to the amount he did receive. 
It had been usual for the slnioemen of the 
company to bring their gold to wash before the 
manager, and to enter and sign the amount in 
the gold books. The manager specially 
directed that this ahonld not be done, and he 
ii contradicted bw the alniceman aa to the 
amoimt of gold which he ao zeoeiTed. Hia 
book presents one item, £620 lOs. , on June 6th, 
"amount received for calls,** which he states 
to represent calls and gold, deducting Tarions 
debts paid. I shall hold the five directors 
responsible for all his receipts of this class. 
The next imputation upon the defendants is 
their having given sums tp charitable insti- 
tutions, and complimentary gifts to members. 
They appear to have been confirmed at meet- 
ings. The next imputation is that Uie ma- 
nager used to receive cheiues to pay debts 
which he kept himself, and paid the creditors 
with smaller sums. This seems satisfactorily 
explained by his having made advances to 
creditors on the faith of debts due to 
them, and then retained the cheques to pay 
advance and interest. The last subject of 
complaint to be considered regards the loss 
of the books and papers of the company. 
Upon the sale of its office to the Great 
Northern Freehold its books, &c., were moved 
to Fenton's (the manager's) residence, and 
used there for some time by his clerk, making 
final entries. Upon the clerk's discontinuance 
Fenton says that his wife (who has not been 
examined), to clear the room, sent them all 
loose to an outhouse behind the residence 
of his brother, the director Fenton, next 
door, from which, he sajs, many 
were lost All vouchers of use to him 
for his protection were preserved. The 
transfer-book, the share registry, the can- 
celled scrip having the written acceptance of 
shares by transferrees, the block of the call 
receipt-book, and all the leaves of the last 
dividend- book, were not forthcoming,— all the 
documents most important to fix the liabili- 
ties of the shareholders for past or future calla 
The leaves of the dividend-book were after- 
wards conveyed by an unknown hand to the 
solicitor of the company, and the plaintiff re- 
presents that from the want of them he cannot 
enforce the liabilities of the shareholdera 
The want of all account of the last calls re- 
ceived adds to this. Whether the loss of the 
books, &&, was a matter of design, or gross 
negligence, it was a breach of duty by the 
manager to the company, both under the act 
228 and the deed of association, and an 
injury to the company. It was a breach of 
duty by a person in a confidential situation, 
guilty of wilful default ; and therefore I think 
cognisable by a Court of Equity. — I'urguand v. 
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Marshall, ut supra; Bury v. Allen, 1 Col., 589. 
I shall so declare, and direct the master to 
inquire what loss is likely to result from these 
miscondacts of the manager's. Bat I have no 
evidence to fix the directors with that loss ; 
they denied participation in it hy their 
answers, and were not bound to tender tb»«m- 
selves for verbal examination. The act 228 
and the deed of association make the doty as 
to books especially the manager's, and the 
directors were not bound particularly to 
watch its performance. The -lOth clause 
of the deed protects all from responsi- 
bility for the misconduct of others. 
The defendants have urged a defence which 
I have now to notice. About September 4, 
1868, Seal came to an arrangement with the 
manager and six directors (omitting Mitchell) 
to receive from them a sum of money, £1,100, 
not to take or procure any proceedings for 
their defaults as manager and directors, and 
to indemnify them from proceedings taken 
to the contrary, to indemnify them from calls, 
they undertaking to assist the official agent 
in ooUectiug calls. Why Seal departed from 
this arrangement does not appear, but 
bis solicitor prepared and served this bill 
April 19. 1869, in plaintiff's name, and appears 
practiciJly to carry on the suit The plaintiff 
bearing of it required an indemnity from 
Seal, who gave it, and is now in the un- 
pleasant position of looking on at an equity 
suit in which he has indemnified both sides. 
So far as regards his relations with the 
plaintiff, it is like a large creditor of a 
deceased carrying on proceedings in the 
name of an administrator — to which I 
would see no objection. There is more 
oifficulty as to this being a suit con- 
ducted by Seal contrary to his contract 
But I think I must look to the rights and 
duties of the plaintiff, not of Seal who insti- 
gates him. It is the plaintiff's duty to the 
creditors of the company, besides Seal and 
the shareholders, to enforce the liabilities 
urged by this suit Its results are for the bene- 
fit of others besides Seal, unaffected by his 
bargains. The case is quite unlike Robionv, 
Dodds, 8 L. R., £q.. 301, in which a solici- 
tor from malicious motives got a pauper 
to purchase a share in a company, 
and b^an a suit against the directors 
in the pauper's namey and which was 
tammaiily stopped, pxmcipally, I should 
say, on the score of maintenance. This is % 
suit for proper objects by the proper person 
of unquestioned solvency. If it is instigated 
by Seal contrary to his oonlract, he will be 
held liable for his breach of contraotunless 
he can find some sufficient excuse. Declare 
that the defendants Martin Bade, Robert 
Ditchbum, John Hunt, James V. I'arte, and 
Alexander Fenton are liable for the loss, if 
any, arising from the hasty manner in which 
the property of the Webster-street Freehold 
Gold-mining Company was sold by the 
sheriff, as in bill mentioned, at the suit of the 
National Bank, having regard to the price 
which might have been procured at a properly 
delayed sheriff's sale, but excluding loss re- 
sulting from the caution given to purchasers 
at the sale, on behalf of Charles Seal, in bill 
mentioned. Refer it to the Blaster to inquire 
and report the amount of such loss. De- 
clare that the sales of the freehold lands 
of the said company to the defendant 
John Larkey Fenton and the Great 
Northern Freehold Gold-mining Company 
(registered), in bill mentioned, were not 
warranted by the partnership deed of the 



said company ; and declare the plaintiff is en- 
titled, at his option, either to avoid the said 
sale to John L. Fenton, and have a re-convey- 
ance of the property sold, and to receive the 
clear rents, issues, and profits, including i^old, 
which the said J. L. Fenton has since re- 
ceived thereout, giving him credit for the pur- 
chuse-moiiey thereof, or to charge him with 
the true value of the said property at ihe time 
of thesala Declare that the defendants Mar- 
tin Bade, U. Ditchburn, J. Hunt, J. V. Tarte, 
and A. Fenton are also responsible for the 
undervalue, if any, at which the said sales 
were effected. Refer it to the Master to 
take an account of the said undervalue 
of the said pronerty sold to the Great 
Northern Freehold Gold* mining Company, 
and, if the plaintiff so elects, of that sold to 
the said J. L. Fenton, or if the plaintiff so 
electiii, to take an account of the clear rents^ 
issues, and profits, including gold, which the 
said J. L. Fenton has since received. Declare 
that the said defendants Martin Bade, R. 
Ditchburn, John Hunt J. V. Tarte. and A. 
Fenton are responsit>]e for the prices of the 
said freehold land, the prices of all goods of 
the company sold to the said J. L. Fenton, 
and the stores of the company which 
come to his hands on or after the 1st day 
of June, 1868, the calls payable to the 
company received by him on or after that 
date, and the gold of the company received 
by him on or after that date, having credit 
against their responsibility for so much of the 
said sums as the said J. L. Fenton duly ap- 
plied in payment of the debts or expenses of 
the said company ; and direct the Master, in 
taking the accounts hereinafter directed 
against the said J. L. Fenton, to distinguish 
the alK>ve items as to the directorb' responsi- 
bility, and strike a separate balance on ac- 
count thereof. Declare that the «aid defen- 
dant, John Larkey Fenton, is responsible 
to the plaintiff for all loss which has re- 
sulted or may result to the plaintiff as 
official agent of the said company in recover- 
ing calls or contributions from the share- 
holders thereof, by reason of want of informa- 
tion or loss of evidence arising from his not 
having the transfer-book, the share registry, 
the cancelled scrip, and the block of the call 
receipt-book of the said company, or any of 
them, and also from the said John L. Fenton 
not furnisliin|s him with proper accounts of 
the calls received by him. Refer it to the 
Master to take an account of all receiptit and 
payments of the »aid John Larkey Fenton 
as the manager for or on account of the said 
company, and of the several charges against 
and allowances to him hereinbefore directed, 
giving all just credits and allowances, and 
to strike a balance between him and the 
plaintiff as official agent representing the 
said company. Dismiss the Dill with costs 
as against the defendants James Croyle and 
Richard Sep. Mitchell. Refer to Master to 
tax; reserve further directions, and costs; 
liberty to apply. 

Solicitors : — For plaintiff, Sedgefield, and 
Allport for Ellis and Watson ; for defendants, 
Randall, Mitchell, and Doward. 

- m 

Fbidat, Aug. 12. 

Bl HBITBT BLOMAir. 

Insolvency SUthUet SeeL 121—Jiule to compel 
Trustees of a Creditors' Trust Deed to Pay 

Rule nisi calling upon the trustees of a deed 
of assignment, executed by H. Sloman for the 
benefit of creditors, to pej a dividend to the 
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MftritiiiM CredU Gomptiir. wbo claimed lo Iw 
erediton. ' There wai a Moiilar rale a( the In- 
ataaoe of one O. Ainif, wlio alaodalmed lo be 
« creditor. 

Mr. Lawee moved both nilei abeolnte ; Mr. 
J. W. Stephen ihowetf oauM 

Hia HoHOUB, in giving jadgment^ said,— > 
In thif matter two applications have been 
made to me under the loaolYency Statnte, 
IMS, section 121, for orders npon Mesua. 
Cohen and Rocke, trustees of a trust deed for 
the cnditors of Mr. Sloman, to pay dividends 
to Mr. Aireyand the Maritime General Credit 
and Disooant Company (limited) respectively 
as creditors. Sloman appears to have had 
complicat«d dealings with Airey. both as to 
loans and their business as cabinetmakers. 
Ac. Prior to February 6^ 1870, Slomsn bed 
accepted for Airey four bills for sums together 
£312 7s. 6d., and Airey claimed from him £226 
7s. 6d. for goods supplied. After that date, 
from time to time Sloman accepted four 
other bills in favour of Airey subsequent to 
February 5, one particularly in queeiion for 
£44 10s., due June lA. Sloman executed a 
trust df^ed for his creditors under the Insol- 
vencf Statute. April 13, describing Airey as a 
creditor for £226 7a 6d. open account* and 
describing as debu the above eight biUs, last 
known holder Airey, present holders un- 
known. On the 2ist of April Airey by deed 
assigned his claim for £226 7s. 6d. to the 
above Maritime Insurance Company. The 
same company also became holders of the 
first four bills, and were paid a dividend upon 
them without question. They claimed a 
4ividend on the £226 7s. 6d., and were 
refused; and Airey having poss e ssion of 
the bill for £44 10a, claimed a divi- 
dend upon it, and was refused about 
the same time, July 16th or 18th. The trus- 
tees' motive for refusal was a suspicion that 
the consideration for the four last bills was 
altoffether or in part the same as the debt 
£226 7s. 6d. Sloman and Airef have made 
affidavits of the distinctness of the transac- 
tions, and that the bill for £44 10s. was dis- 
counted by Airey, and the cash value paid by 
him to Sloman. O'iie trustees met this by 
affidavits, stating conversations of Sloman 
inconsistent with his affidavits. These last 
affidavits he contradicts, and states specially 
that Airey had discounted all his acceptances, 
and that the proceeds received by him were 
all duly paid into his banking account, and 
appear in his pass-book, which is in the 
possession of the trustees. The pass-book has 
not been produced to contradict him. I 
therefore think the evidence for the two 
claims much preponderates. The claim of the 
company has been twice distinctly made and 
refus«!d, not in the tone of intending further 
inquiry. I had some doubts whether an as- 
algnee of such a debt was competent to obtain 
a rule under the Insolvent Act 121, as an in- 
terested party, and upon consideration think 
that he is ; but think such applications made 
by persons taking by voluntary acta of parties, 
the motives for which are not diBcloMd, de- 
serve little encouragement The assignment 
of part of Airey's claim a few days after the 
execution of the trust deed has caused two 
rules instead of one, and doubled costs. I 
think one set of costs enough, and that the 
company should get them rather than Airey : 
so I make absolute both rules for payment of 
a dividend of 3s. in the pound, with costs 
for the company ; without, for Airey. 

Solicitors:— For the Company and Airey, 



Braham ; for the trustees, Godfrey. 



COBCMON LAW. 

ainnroa n bavoo. tbinitt tibm. 

Satubdat, Jolt 9. 

(Before their Honours Sir W. F. Stawell, 
C Jm Mr. Justice Barry, and Mr. Justice 
Williama) 

sPBin ▼. BOwnL 

Pfine^palaniAffeiU^Sale o/H&rm hifAffetU^ 
Liab'UUy of Agent to Pwrchamr. 

Special case by way of appeal from County 
Conrt, BaUarat. 

The case stated that Bowea was sum- 
moned for i^, for that bv warranting a 
horse to be sound and quiet, he sold the 
•aid horse to the plaintiif, vet the horse 
was not then sound and quiet. The evi- 
4enoe showed that Maior Hall entrusted 
tiie hone to the defndant for aale. Mr. 
W. C. Smith negotiated on behalf of the 
plaintiff with Bowes and told him he was to 
Kuy it as all right The following note was 
drawn up by Smith, and signed by Bowes : 

"Ballarat, Feby. 3rd, 1870. 

"Sold this day to J. 8. Spient Esq.. through 
Mr. W. C. Smith, chestnut horscb belonging 
to Major Hall, branded , which I 

guarantee all right for the sum of thirty 
pounds. 



"£30 : 0:0, 

"Received same date. W. P. Bowes. On 
account of Major Hall*' 

The words, "on account of Major Hall," 
were written in the margin by Bowes after h^ 
had signed. The horse was delivered to 
plaintiff in Melbourne, but in very wretched 
plight and an examination showed that he 
was unsound. Plaintiff therefore wrote to 
Bowes, requesting him to take back the horse 
and return the £30. The horse had been in 
defendant's possession for some time, and 
Major Hall authorised Bowes to sell for what 
he could get Of the £30 Bowes retained £2^ 
to pay for the livery. Defendant's counsel 
applied for a nonsuit on the ground that the 
defendant was not personally liable. The 
Judge (Mr. J. W. Rogerti) gave the following 
decision: "As there is no doubt that the 
defendant in this case sold the horse, the 
subject of the action, as agent for the owner 
and not as principal, the fimt part of the sale- 
note ftxpre^ses as much— the only qnention is 
was the warranty to the sale note a personal 
warranty of the defendant or a warranty as 
sgent. For the plaintiff it is contended that 
the words. * I guarantee,' show the warranty 
to have been a personal one. For the de- 
fendant it is contended that the sale note 
throughout showed it and the warranty ex- 
pressed in it to have been given in the cha- 
racter of agent only. The signature to the 
sale note is * on account of Major Hall.' The 
latter words appear to have been added by 
the defendant on the same occasion, but a 
minute or two after the document was first 
handed to Mr. Sprent's agent It is not how- 
ever contended for the plaintiff that the 
addition was not acquiesced in, and being 
aoQuiesced in, I think the defendant having 
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been so carefal m to add them after he had 
fint signed and handed the docnment with- 
oat them, shonld be taken as evidencing a 
desire to show that he gave the warranty as 
agent only, and not a« making himself per- 
sonallj responsible. Th*i principle recognised 
in Wake v, Harrop, dO L. J., Ezch. 1273. 
is, *That a person who enters into a 
contract for and on behalf of another. 
may still contract thereby, in such terms 
as to bind himself pen-onally, and accord- 
ingly the ^aeaition in such cases is 
whether, looking at the contract as a whole, 
it appears to have been intended that he 
should be personally liable thereon ;' and this 
was the principle which governed thededsion 
in Appletonv. Binke$, Bradley v. Heath. Wilka 
V. Back, BurrtU v. Jonea, and Norton v, 1/er- 
ron [collected in Story on the Law of Agency], 
relied on by the learned counsel for the 
plaintiff, and applying the same test in this 
case as was applied by the Courts in these 
cases, I think I must draw the conclusion 
that the defendant did not intend to give n 
personal guarantee, and that looking at the 
contract as a whole, he did not make himself 

Personally liable. As to the argument that 
efendant could not have bound bis principal 
without express authority to give the warranty 
for which Bradv v. Todd, 30 L. J.. C. P. 283, is 
relied on, the decision in that case is only that 
a private owner sending his servant on any 
particular occasion, the servant has no im- 
plied authoritv to give a warranty (the con- 
traiT being the case where a horse-dealer 
sends his servant Alexftn/der v. Oibton, and 
Fenn v, Harrisonu and the Court there ex- 
pressly avoids deciding whether if a private 
owner sends his horse to a horse-dealer, the 
horse-dealer has or has not an implied autho- 
rity to pive a warranty. In the present action 
the evidence before me does not negative 
authority from his principal to give the war- 
ranty ; and besides, the case is not put against 
the defendant as a case where he had ex- 
ceeded his authority (which would have been 
asutficient reason for the . plaintiff treating 
the sale as void), nor is the case put against 
him as for deceit. The case was framed and 
put entirely upon the ground that the con- 
tract was a personal guarantee, upoa which 
the defendant had made himself personally 
liable ; and I have already stated that I thinn 
he oonlracted only as ajent^ and did not make 
himself pertonally liable. Plaintifr noa- 
suited." Against this dediion the plaintiff 
appealed* 

Mr. Fellows for appellant ; Mr. Billing for 
respondent. 

For the apoellant it was urged that the 
defendant baa used words luficient to bind 
him. He sold the horse for himself, and to 
pay a debt due to him he got part of the pro- 
ceeds. Tanner v. Christian, 4 El. and BL. 
007 : Lennard v. Bobinson, 6 £. and B., 125 
Aitken v. Power, 2 Wy. W.. and a'B^ 272; 
Mahany v. KekuU, 14 C. B., 890. 

For the respondent it was submitted, that 
the true test was, ** what was the intention of 
the parties ;*' and it was evident here that 
Mr. Bowes was acting not on his own account 
but for Major Hall. Doionman v, WUUatns^ 
7 Q. B. !(»; Uwis V. NiehoUon, 18 Q B., 
503 ; Wake v. Barrop, 30 L. J., Exch., 273. 

The case was argued June 27, and judgment 
was now given. 

The Chief Justice.— Appeal from the 



County Court, Ballarat. The question arises 
as to whether the defendant rendered himself 
personally liable to the plaintiff by signing 
the following document :— 



(t 



Ballarat, Feb. 3, 1870. 
''Sold, this day, to J. S. Sprcnt, E^q., 
through Mr. W. C Smith, chcsnut hor^e. be- 
longing to Msjor Hall, branded , which I 

guanuitee all right, for the sum of £30. 
"£30 received same date— W. P. Bowes. 

" On account of Migor Hall.*' 

For the plaintiff it is contended that the de- 
fendant, by signing the sale note, had ren- 
dered himself personally liable ; while, for the 
defendant it is urged that he had merely 
signed it as agent for the owner of the horse, 
and that the words "on account of Major 
Hall,*' showed that. It is urged for the plain- 
tiff that tlie warranty of the uorse was an in- 
dividual act on the part of the defendant, and 
on his own account: and that the words "on 
account of Major Hall,'* only relate to the 
words, " Received same date. ** I think that is 
nut a proper coostniction to put on the docu- 
ment. If tho-e words are to be con- 
bidered at all they must lie considered as ha- 
ving refeicnce, not to any portion of tho 
document, but to the whole of it The Ques- 
tion is whether the defendant, in the docu- 
DQcnt, con!>iw!rrod as a whole, signed in bis 
individual character or in his capacity as 
agent for Major Hall. I think the words "on 
account of Major Hall" mean that the 
defendant acted on his account, and for 
him as his agent. We think the decision 
pronounced is coirect, and the appeal will be 
dismissed. 

Mr. Justice BARRT.^The question here is 
what was the intention of the parties, and 
that intention has to be gathered from the 
document which has been put in as evidence. 
A difference exists between matters of de- 
scription and those which show the relation- 
ship between the parties. I do not think the 
words were merely used by way of descrip- 
tion. It is necessary to peruse the whole in- 
strument and signature in order to ascertain 
the relationship that exi^kts between the per- 
son signiog and his avowed principal. 

Mr. Justice Willluis.— I also think it is 
a question of intention. The document itself 
states that the property belongs to Major 
Hall. It aloo adds, " I guarantee " him to be 
sound. Who does? I. W. P. Bowes. For 
himself? No ; but on account of Major Hall. 
I think the words. **on account of Major 
Hall," do not simply apply to the payment 
of the money. 

Attorneys : -For appellant, Malleson. Eng- 
land and Stewart ; for respondent, llitcheas. 



[Vide also Pnice v. Walker, L. R., 5 Ex., 
173, where the Court of Exchequer expresses 
an opinion different to that in Attken «. 
Poioer, Bupra, A person signing a contract 
in his own name, without qualification, is 
not exempted from liabilitv on the contract 
by merely describing himself in the bod^ of 
the contract as agent for a named priocijpal 
without words expressly, or by necessary im- 
plication, showing that he only signs as 
agent. The defendants signed a contract 
for the sale of wheat in the following form: 
—"Sold S. J. Paice, Esq., London, about 20O 
quarters wheat (as agents for John Schmidt 
and Co„ of Dantsig), Ac (Signed), Walker 
and Strange." Held,* that they were peison- 
ally liable upon the contract —ao. J 
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Falne Imprisonms*jU—I mprisonmefU under 
Fraud Summotu improperly obUuned. 

Dt'claration : 1st count — that the de- 
fendant aseanltt'd and inipri9one<l the 
plaintiff ; fierond connt — \Vherea8 before 
the committing of the grievances by the 
defendants, as hereintifter mentioned, to 
wit on the Ist day of April. 1869, in 
the County Court at Geclonp, tn«t said Charies 
Hoffman Milner, by the j^idgmeut of the 
said Court recovered against the now nlaintiff 
the bum of j^3, and afterwards and before 
the committing of the f aid grievances, to wit 
on the 27th day of May, in the year aforesaid, 
the now defendants caui^cd to be issued under 
the hand of t)ie clerk of the said Court, 
and the Mai thereof, a summons directed to 
the now plaintiff, requiring him to appear 
personally btfore the SHid Court, on 
Thursday, thn 17th day of Jane tlieu next, 
at 10 o'clock in the forenoon, to bo cxamicied 
by the said Court, touching his estate and 
effect^, and as to the property and means he 
bad of paying the said sum, and as to the 
disposal he had made of his propeity, and 
the mode in which he had incurred the lia- 
bility ; and it was stnted in the said summons 
that if the now plaintiff disobeyed the same 
he would be committed to prison, and the 
said summons was duly served upon the 
plaintiff, and afterwards and b«'foro the same 
was returnable, to wit, on the 14th day of 
June, in the year afore8ai<l, the estate of the 
said plaintiff was by an order under the hand of 
one of the judges of this Court duly placed 
under nequet'tratiim in the hands of the Com- 
missioner of InKolvcnt Estates for the Gee- 
long Circuit District, and the said order was 
afterwards, and before the committing of the 
said grievances, to wit, on the 15th day of 
June, in the year aforesaid, lodged with the 
sheriff for rcgistratitm ; and on (he return of 
the said summon?, to vvit, on the 17th day of 
June, in the year aforesaid, the defendants in 
the absence of the plaintiff, who did not at- 
tend as required by the said Kummnns.'nor 
allege nrn* excuse for not attending, induced, 
and pur^uaded the naid Court to order that 
unless the now plaintiff should pay into 
the said Court immediately on the making of 
that order, the said sum of £23, he should be 
commtttea to prison for ten days, of all which 
premises the uefendants before, and at the 
time of the committing of the grievances 
hereinafter mentioned Lad notice, yet the 
defendants afterwards, to wit, on the 8th day 
of July, in the year liforesaid (the said money 
not having been paid into the said Court, in 
pursuance of the said order), obtained from 
the clerk of tbe said CouH. who at the re- 

?[uest and by the direction of the now de- 
endants, did issue a warrant under his hand 
and the seal of the said Court, directed to the 
bailiff of the said Court, and lo the keeper 
of the ffaol at Gcelong. wliereby after reciting 
the said order, and tbat the said sum had not 
been paid into the said Court, according to the 
said order, the said bailiff was commanded 
to take the now plaintiff and convey him to 
the said gaol, and deliver him to the said 
keeper thereof, and the said keeiier was there- 
by required to receive him into his custody 
in the said gaol, and him there safely to keep 
for ten days, or until he should have received 
a certificate signed by the clerk of the said 
Court, and sealed with the seal thereof that 
the now plaintiff htd paid or satisfied the 



■aid sQiii, together with all subsequeDt cost.*, 
or until the now plaintiff should be otherwise 
discharged by due counse of law, which said 
wan ant the defendant t aused to be delivered 
to the bailiff of tbe said County Court, who 
under, and by virtue of the same, took the 
now plaintiff, and delivered him to the said 
keeper of the said gaol, who under, and by 
virtue of the said warrant, received him into 
his custody in the said gaol, and him there 
safely kept for a long time, to wit, five days. 
Each defendant plradtKl. 1st, not gnilry. 
2nd, to 1st count, that before the commit- 
ting of any of the alleaed grievances, 
the said defendant, Charles Hoffman Milner, 
by the said defendant William Higgins, 
his attorney in that behalf, sued the now 
plaintiff in the County Court at Geelong, 
and by tbe judgment of the said Court 
recovered against the now plaintiff the 
sum of £28, and thereupon afterwards the 
aaid Judgment remaining in full force and 
unsatisfied, the said defendant Charles Hoff- 
man Miller, by the said defendant William 
Higgins, his attorney as aforesaid, caused to 
be iasued under the hand of the clerk of the 
laid Court and the teal thereof a snmmoDs. 
directed to the now plaintiff, requiring him 
to appear personally before the said Court, on 
Thursday, the 17th day of June then next, at 
10 o'clock in the forenoon, to be examined 
by the said Court, touching his estate and 
effects, and as to the property and uieans he 
had of paying the baid sum, and as to 
the disposal he had made of his property, 
and the mode in which he had incurred the 
liability, and it was stated in the said sum- 
mons that if the now plaintiff disobeyed the 
same he would be committed to prison, and 
the said summons was duly ser\'ea upon the 
now plaintiff, and afterwards and before the 
committing of any of the said grievances, 
and upon the return of the said summons it 
was ordered by the said Court that the now 
plaintiff, who refused and neglected to appear 
personally before the said Court on the return 
of the said summons, and then disobeyed the 
same, and did not allege a sufficient excuse 
for not appearing in obedience thereto, should 
be committed to prison for ten days, unless he 
should pay into the said Court immediately 
after the making of that order the said Kum 
of £28, and afterwards and before the com- 
mitting of any of the all^;ed grievarices, the 
said defendant, Charles Uoffman Milner, by 
the di fendant, William Higgins, his attorney, 
as aforesaid (the said money not having been 
paid into the said Court in pursuance of the 
said order), obtained from the clerk of the 
said Court a warrant duly i&sued under his 
hand and the seal of the said Court, directed 
to the bailiff of the said Court, and to the 
keeper of the ^^1 at Geelong, whereby after 
reciting the said order, and that the said sum 
had not been paid into the said Court, ac- 
cording to the said order, the said bailiff was 
commanded to take tbe now plaintiff and 
convey him to the said gaol, and deliver him 
to the said keener thereof; and the said 
keeper was thereby requin d to receive him 
into his custody in the said gaol, and him 
there safely to keep for ten days, or until 
he should have received a certificate signed 
by the clerk of the said Court, and scaled 
with the scmI thereof, that the now plaintiff 
had paid or satisfied the snid sum, together 
vkithall subsequent costs, or Ui>til the now 
plaintiff should be other>vise discbareed by 
due course of law, which said warrant 
was then delivered to the bailiff of the said 
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County Court, who, under and by rirtue of 
the same, took the now plaintiff, and de- 
livered him to the said keeper of the said 
gaol, who, under and by virtue of the said 
wairant, received him into his custodv in the 
said gaol, and him there safely kepi in 
aGCordance with the terms of the said war- 
rantfe which are the alleged tresiiasses and 
grievances. 

3rd, to second count, that they had not notice 
btilore the committing of th«) allegt-d grie- 
vances that the estate of plaintiff had Seen 
sequestrated. 

Defendants also demurred to the second 
count, on the ground that it disclosed no 
cause of action ; malice, and want of reason* 
able and probable cause on the part of the 
Haid defendant not being alleged, and the 
now plaintiff not being protected l^ the »e- 
questrution of hU estate from arrest ar.d ini- 
prii^onroei.t under Mtid ordi-r and warrant. 

Plttiiitii: joined iiuiue on the first and third 
pleas, joiiK -* in the demurrer to the second 
count, Mii<^ • oniurred to the iiecond plea. 

Thi*. (icuiiirrem were argued in Rwtter term. 

Mr. Fello*»s for plain till; Mr. Higintwiham 
for defend an tMilner; Mr. Williams for Hig- 
gins. 

Mr. Fellows. — Aftc^r the issue of the order 
of sequesiratioo, the plaintiff ought not to 
have been arrested. His imprisonment was 
tberef om illegal. A hly v. Date. . 11 C. B. . 378. 

Mr. HiGiNBOTHAif.— As to the demurrer to 
the second plea, it is admitted that the inten- 
tion of the Lrt^latnre was not to punish 
persons for merely being indt^bted to others, 
but the debtor ina&t he guilty of »>ome act 
which makrs his not paying criminaL It is 
for the crime and not for the debt he is sent 
to gaoL Outlawry, it has been decided, is 
not a debt, but a criminal process to compel 

riyment of the debt. In ex parte Robmmm 
Wy. and W., 80. it was held that a person in 
custody under a fraud summons oonld not be 
released on his becoming insolvent. If, there- 
fore, an insolvent was not entiUed to his dis- 
cbarge from custody, he was not privileged 
from arrest by the fact that his estate was 
sequestrated. This is not **a debt or de- 
mand«" within the meaning of the Act 
abolishing imprisonment for debt^ but 
was a enminal process. As to the second 
conntL il was in trespass; bat trespass 
would not lio if it appeared that tb^ 

imprisonment was under the process of 
the Court. JStoart v. Jones, 14 M. and W., 774 : 
Bancro/l v. MUeheU, L. R. 2 Q. B., 549: ex 
parte Stoffel, L. R., 8 Ch. app. 240: ex 
varU Graves iftW, 642. Booth v. CUve, 10 C.B., 
^; TaHtonv. /tsAer, 2 Doug.. 671 ; Cottett r. 
Foster, 26 L. J., Exch. 412.. 

Mr. WILUAM8 cited Yearsiey v. ffeane, 14 
M. and W.. 828 ; ex parU Keen, 10 Q. B., 928. 

Mr. FsLLOWB, in reply, cited i^rooifcs v, 
HoilykinsoH, 4 H. and N.. 712. In TarlUm v. 
Ftsher, it was a case of privilege. Here thef« 
Wiis no privilege ; and, if a man did an act 
which he knew the law did not allow, he 
must be responsible. 

The Chief Jusnci.— Trespass.— The de- 
claration contained two counts— the first 
general, the other special — setting out a judg* 
mt^nt recovered by the defendants ; sequestra- 
tion of plaintiff's esta'e ss in&olvent; pro- 
ceedings under Acts No. 284 and 292; and 
order obtained for imprisonment in defaolt 
of payment of judgment debt; notice of 
the premises to tbe defendant, and the 
Kuing out by biro, on default^ of a war^ 
rant^ and arrest thereunder of plaintiff. 



Second plea to hn»t ccunt— -justification, set- 
ting out like facts ss in the second count, 
except sequestration and notice demurrer to 
second count, and cross-demurrer to second 
plea to fir»t count. That plea affords, in our 
opinion, a full answer to the first count ; 
indeed, the argument was directed not to it 
but to the second count, and on that 
count wc cannot ssy we have entertained 
any doubtb It purports to be in trespasH, and 
in Its pre.sent form could not be su^tained as 
a count in case for having maliciously sued 
out a warrant after notice of the sequestra- 
tion. Regarding the pleadings in the light 
most favourable for the plainuff, it may be 
assumed that both counts are in trespass, and 
that proceedings under ihe acts mentioned 
are so far of a civil character as to be stayed 
by tbe sequestration of the debtor's esute ; 
but this ut most 8hows sn impii-onment cf a 
(jebtur who ought not to have been arretted — 
rho was exempt fn m arrest— and on that 
point the rape died in the argamenr-, BwaH 
r. Jones^ 14 M. and W., 774, referring to 
Tarlton v. Fisher, 2 Oon^lss, 671, seems to us 
(!onclun\e as an authority against the plain- 
tiff. Such an arrest and imprittonroerit foim 
no ground for an action of tresna»s. We 
have no hesitation in giving our judgment on 
bi>t.h demurrers for the defendants 

Judgment for defendants. 

Attorneys :— for plaintiff, J. M. Davies, for 
Woolley and Harwood ; for defendants — 
Trenchaid and Davis, for W. and J. Higgins. 
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SiriniOS BIFOSB MICHAXLMAS TIBIC. 

MoHDAT, August L 

(Before Sir WiUiam Stawell, Chief Jnstio^ 
and a Special Jury of Twelve) 

ILMS V. TBI MSLBOURMX AVD HOBSOM'S BAT 
RAILWAY OOMFAIIT. 

Where a DtfemdatU has noipUaded to the De- 

claratUm, his Counsel, though he may call 

evidence, eamnot address the Jury ftoice. 

An action to recover damages for injuries 
suatamed by plaintiff in a collision on the 
defendants' railway line. The defendants pat 
in an appearance to the writ, but did not 
plead, M> that tbe question wss rednoed to 
one of assessment of damsges. 

Mr. Uigiiibotham and Mr. MTarland for 
the plaintiff ; the Attorney-General and Mr. 
Fellows for the defendants. 

The plaintiff b a tailor, carrying on business 
in Collin(»-street. On the evening of the 25(li 
April last he wss a passienger by the com- 
pany's train from Melbourne to Sandridge. 
The train stopped at the North Sandridge 
Station for a lew minutes, and had just 
started again, when an engine that had 
left Melbourne shortly after the train ran into 
the last carriage. As the defendants had not 
pleaded to the declaration, the question as to 
the negligence of the company did not arise. 

At the close of the plaintiff^s case, the At- 
torney-General addressed the jury and called 
witnesses. When the evidence was concluded 
the Attorney General proposed to address the 
jnnrsgain. 

The Chuf Justicx.- As you have not 
pleaded you cannot sum up the evidenos^ 
unless the plaintiff consents. 

Mr. HiGiNBOTHAM did not object, and the 
.Attorney-General was therefore allowed to ad- 
dress the jury. 

Verdict for plaintiff. Damages £375. 

Attorneys :— For plaintiff. Lynch; for de* 
fendants, Malle«on, England and Stewart 
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EQUITY. 

Monday. August 1& 

(Before hit Honour Mr. JiutioA Moleswortb.) 

THOMAS y. OOLD9BROU6R. 

Suit fur Account of Safe of Wool—Release 

o/J>ebt. 

The hill was filed hy Mi^nrs. Thonifw and 
Fox against the firm ot Ooldshromch and Co. 
for an aooount of the sale of certain wool. 
The defendants had advancifd to plaintiffs a 
aqm of £694 on a shipment of wool to Eng- 
land. After the advance plaintiffs fonnd It 
necessary to call a meeting of their creditors. 
A composition of 6s. 8d. in the pound was 
offered, but ultimately the creditors, in- 
elading the defendants, consented to release 
their debts on payment of 10s. in the pound, 
Ooldsbrouph and Co. being creditors for about 
£600. besides the £694 advance, and also 
lending a sum to enable them to pay the com- 
position to the other creditors. The wool 
abipoed bad been sold, and, as plaintiffs be- 
lieved, bad realised a large pront over their 
debt to the defendants. They therefore sought 
An account The defence was that the de* 
fendants obtained the wool not merely' as 
security, but that it had been actually assigned 
to them, 

Mr. T. A'BeckeU for plaintiffs : Mr. J. W. 
Stephen and Mr. Holroyd for defendants. 

The case was arsued August 6th, and 
judgment was now giTen. 

His Honoub said,— The plaintiffs. Messrs. 
Thomas and Fox. were fellmongers, having 
business relations with Messrs. Goldsbrough 
fl'A *'»''t«'. woolbrokera. Prior to August, 
1909, the plaintiffs delivered wool to the de- 
fendants to be shipped to England on idain- 
tiffs' account, and the defendants made an 
advance to the plaintiffs of 0i94 IBs. 9d., 
about its value, upon it, and shipped it in a 
ship named George Thoropson. The plaintiffs 
owed conMideraole debts to others, and a 
further dibt to the drfendants of £598 3s. 8d., 
secured bv a deposit of a Crown lea»e. and a 
licence of premises on which the plaintiffs 
carried on busioess, and plant; and the plain- 
tiffs, being unable to mert their liabiliues, 
called tbvir creditors together to offer a com- 
position. They at first offered 6s. 8d. in the 
pound,« and ultimately arranged for 10s The 
defendants had some more wool of tbeim in 
their handy, and. as I collect, agreed to take 
the responsibility of the sum agreed for com- 
position, with power to indemnify themselves 
out of this last wool and th«i de'endsnt 
Parker acted in some deeree as a mediator 
between the plaintiffs and the other credirora. 
The other creditors delegated three of their 
number to represent them in the neicotia- 



225 



RSPOBTB.— Vol. I. 



tion, with loine rettrlction of pow«r. At 
one meetiDg, for disciufcion, thn OeonKe 
Thompton wool wm tbit iiabj<M;t of inqairy 
by tb«i three delegaust, and ccirr«(Ct informa- 
tion WM Kiv«n aboat it by Park«r. Ac a 
lubteqQf nt meeting, Augunt 9. b«twtjen the 

Slaintilfn. Parkrr, the thrtte delrgates, and 
Ir. BriggL th« plaintiffa' tolicitor, the com- 
position of lOn. in the pound wan Agreed 
upon, and that defendants should vnhitt their 
secarity oTer the lesse and plant at £210. and 
be treated as ansecnred crediti>rs for £388 3s. 
8d., taking for it 10«. in the pound ; but the 
defendants insist that a fnrther arrangement 
was thvii made that th^y should pnrchase the 
Oeorice Thompson wool for the ad vanoe secured 
by it, and so take the profit or loss of the Ten- 
ture. 1 f the subject had been thought of it is 
Tery likf ly the defendants would have insi)it«id 
upon such an arrangement rather than retsin 
a security of questioni&hle sufficifncy— to get 
no profit upon a rise in value, and recover 
the iiMS upon a fall from persons in insolvent 
circumstances. But the reasonableness of a 
bargain does not prove that it was made, and 
unless it was made the plaintiffs and defend- 
ants remained in their former positions as 
to the George Thompson wool And this b 
the point in dispute iii this esse, the defend- 
ants alleging and the plaintiffs denying 
that such a bargain was made, and the 
defendants having refused to account. All 
a^ree that at the last meeting this wool 
was talked of, Parker introducing the 
subject, and asking the delegates if 
they would redeem the wool, and that 
ttiay refused, sayina they wanted lOt. in 
the pound, and would have it, and nothing 
to do with the wool. Parker says that b^ 
then anked ** Who in to bear the loss, if any?' 
and WHS answered by one of the delegates, 
"You, I suppoee;" that one also said, 
*' Should there be a profit^ I suppose you will 
have it ;** that he then said, ** Then I suppose 
we tnkft profit or loss ;'* that the plaintitt's said 
nothing. Taking the speakers hn Parker 
and the delegates, I do not think this 
would amount to a concluded bargain 
between Parker and the plaintiffs. But 
Parker is contradicted as to the conversation 
bv everybody else who was there. Briggs 
alone says that one of the delegates said. 
" We want our 10s. in tlie pound, and to have 
nothing to do with the wool, and they " (as 
he understood, the plaintiffs) *' will have the 
benefit of it" This satisfies ra« that either 
nothing was said of the defendanto' taking 
the profit or loss of the wool, or that anything 
to that effect said was so indistinct as to make 
no impression that it amounted to a bargain 
upon the hearers. I expressed an opinion d uring 
the argument that such a bargain could not 
be made by parole. The only authority I 
have found oearing on the subject is Tayhr 
jf, JVakeMd, 6 £L and Bl., '76&. I leave that 

•nbieet untouched. The ▼ariooa nnaeenrad 
creditor! of the plaintiff, including the da- 
lendanti aa crediiors for £388 3a. 8d., eze- 
entad adeed-poU, dated Auguat 11, redting 
their debts as in acbednle, and the aooeptanoe 
of 10s. in the pound, followed by a release of 
all debta due bjf the pUiutiffs to the 
creditors. This deed waa prepared by 
the plaintiffs* soliGitor. It it atated in 
tlie bill as a release of the debts in 
resuect of which the creditors executed it» 
and the answer admits thia. The deed wai 
read by conaent at the hearing, and perhapa 
aotne argument might have oeen based upon 
it as having the effect of relesaing the plain- 
tiffs as to the advance on the George Thomp- 



son «kOol, and indirectly di»entitliiiic th*^m to 
profiu upon it, hut the answer pre^ellted no 
sucti case. An it is. however, it might be used 
lu assist other evidence of a bargain such aa 
th**.dr fend lints rely upon, and miii^ht 'om the 
scale if that other evidence were stronger. 
It is to be observed that the bill treats 
the licttiice and plant an left aa security 
for £210. and states that th^'V were siild for 
that sum, half cash, half creiiit, and rhat if 
the latter half be piiid. the plaintiffs will be 
diHchargfd from th«i £210, and the aniiwer 
adop's timt view. 1*hereij« piftr»ll»*liNtii hriween 
th^ Georgrt 'rhofniiM>n wo<*l and licence and 
plant iiecuiiiy. If 'Iim releaw wan executed 
by thn ilefeiidauts. Niill leaardinic thn £210 as 
a security, they mii$ht regard the £094 18:1. 9d. 
to Im NO iiUo. I iiiiiik tliti franiv «*l the dred, 
AugUMt 11. WHS Hu tivvrsisht. Thern was % 
small baUnce (£7 1(W. ^i.) due from the 
defendants to the plaintiffi* at the winding- 
up of the compnsiti«»n arrHngent*?!!', which 
Parker refused ti» pay thi*n», without any 
good reaMOn ; that retiuml in umie itvieree in- 
nueno»*s me an to giving the pUin tiffs ousts. 
Direct ihe MaMtrr to take u*« Mtuonntof the* 
dealings and transiiCtiooM if tliirdt-friidaute 
in lesp^ct of thn w«iol i»hip|it-d in thti George 
ThonipsitMi in bill uit* iiti(>ii«*d. and of the sum 
doe to them in les^iect of the advance of £094 
18s. 9d. there«>n. and to aMCertnin th« net 
proceeds applicable to the Niiid drhr, and 
strike a balance, and direct that in taking the 
said account the drfendants be charged with 
interest upon the balance in their hands after 
satiHf actioif of thewid sum of £694 18.i. 9d., 
at the >>ame rate as the mere intf roHt to which 
they were entitled upon the said sum. Order 
the defendants to be charged with the sum of 
£7 ICs. 8d. in bill mentioned. Ord^r defend- 
ants to pay costs of suit Refer to tax. Reserve 
further directions and future dobts. 

Solicitors : ~ For plaintiffs. Hurry and 
Brigga : for defendants, Attenborough. 



INSOLVENCY. 

Thursoat. August 18. 

(Before his Honour Mr. Juntioe Molesworth.) 

RB THOMAS MURRaT. 

Order NUi/or Sequestraiion—ISrroiieou^ Daie 
of Petition— JUspomUni having Property 
in Victoria—I naolvency Statute, Sect9, 13 
and 21. 

Order nin for the sequestration of the estate 
of Thomas Murray, a clerk in the Post-office ; 
the petiiioning creditor being W. £. L. 
Mooney. 

Mr. Lawes showed cause ; Dr. Dobaon 
moved the rule absolute. 

Preliminary objuctions were taken. (I). 
That the petition whs dated subseriuent to the 
certificate of the Chief Commissioner for 
costs, and the affidavit of debt anterior to the 
certificate; the cvrtitlcate wiis dated 22nd 
July, the affidavit of debt 18th July, and 
the petition dated 25th July. It wa<i ex- 
plained orally that this latter date was in- 
serted by one of the associates before the 
petition was presented to the jud^e. (2). The 
petition and the rule reciting it disclose no 
act of insolvency, ina.smuch as they did not 
state that it appeared he had property at the 
time when the sheriff's officer made the affida- 
vit he could find no property. They only 
stated that he had property at the time the 
sheriff's oUicer made the demand on him to 
satisfy the Judgment (8). The summons 
reciting the petition and rule niii, also omit:- 
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led to fUto thai the remmdent had propeiiy 
in victoria at the time the affidarit wan made. 
(D. The order nUi purported to aequestrate 
the estate abaoluttfly iu the hands of the 
Chief Gumminioiier tili 4th Angost, and not 
merely conditionally. i?e <7i66 1 Wy. W. and 
A'B., waa referred ta 

The case wai argued August 11th and judg- 
ment was now given. 

Him Homoub said,— This is a rule niti for 
aeqiMStrution. Varionsi (ibjectionti liave be«n 
«rged on belialY of the alleged insolvent. 
Firsts the creditors' affidavit of debt U dated 
heffoie the petition, and therefore, it is 
argued, must be deemed to have bet^u made be- 
Ion) it ; but the act provides merfily that both 
petition and affidavit are to be presented toge* 
lh«c to th« jttdis«), and that preMsutaiiouis ue 
first court proceeding, and, therefore, the 
affidavit must precede any court proceeding. 
The oertidcate bj the commiKsioner is -not 
a ooprt prbceuding. An affidavit to hold 
to bail may be sworn before vnmTiions issues, 
vido King v. Tke Queen 18 L. J.. N. S . Q B. 
253 ; HchietUr v. Cohen, 7 M. and W. 389. 1 he 
next objection is that the date of the com- 
uiisrtiuiier'H oertitioate is before that of tiio 

Ktirion ; but the d(»cument as a petition mn»t 
t>ikeu to have ezisttsd when the comniis- 
siovier certified upon it, and the inference ., 
should be that one date is erroneous. The 
next objection is that the petition and rale 
nisi recitint; ithhows no act of insolvency, as 
not stHtiiitf that tho reNpondent had property 
in Victoria, wh^n the act of iiiNolvency was 
committed. It states that lie had property 
when he refused to pay or point it out, and than, 
I think, is the ac-t of insolvency under sec- 
tion 13. The return or affidavit of the officf r 
is m«*r«ly tho evidence up(»n which the judge 
ehoald deem thai an act of iitsoivuncy was 
Committed. It is next urged that the 
recital of the petiti«m and rule nisi 
in the summons omits this asKcrtion 
of having property ; but tlie meaning of a 
sumiuoos is to bring the person rerved to 
court to look to documents referred to in the 
rule nisi, not accu*ately to describe them. 
The last ohjrction is ro tiie form of thecurial 
part of the order nim, which iii unusual. It is 
** that the estate of the said Thoman Murray 
be sequd^tratitd for the benefit of his creditors 
till th»i 4ih day of August, when the said 
Thomas Murray shall show cause to this 
Court why his estate should not be seques- 
trati^d according to law, and I do order that 
the 8ame be placed under sequestration in the 
hands of VVriotheslev Baptist Noel, Esq., 
Chief Commissioner of I nsol vent Estates, &c, 
until otherwise ordered." The act directs 
the judge, **by order under his < hand, to 
place the estate of every such person under 
sequestration in the hands of the Chief 
Commissioner until the same shall in 
manner hereinafter mentioned be adjudeed 
to be sequestrated, or the said petition 
shall be discharged;" and the "hereinafter 
mentioned" refers to section 21. '* Upon the 
day appointed for any per^^on to show cause 
why his estate should not be adjudged to be 
sequestrated, the Court shall proceed," &c. 
This rule msh I think, puffictently indicates 
what is to be done, and the time of doing it, 
all the notice requisite to the respondent. 
It incorrectly uses words about the sequestra- 
tion, as if it was a matter concluded, and the 
property was to be applied. In some sense 
the provisional sequestration is for the benefit 
of creditors, being for their security. I make 
the rule absolute. 



8oUeltoii:^For petitioning ciediton. No 
Ian ; tot feqmndentk Phillipa. 

IB WXLUAM OgOBOKSOV. 

Froof of Ikibi— Appeal from Deciihm of 
Chkf Commisiianer. 

Appeal from a decision from the Chief Com- 
missioner of Insolvent Estates, refusing to 
admit a proof of debt on the eatote tendered 
by Alexander OeorgeRon (fatUer of the insol- 
vent) for £2,739 3s. 7d. 

Mr. J. W. Stephen for the appellant ; Mr. 
Lawes for the official assignee. 

The case aoaght to be made on behalf of 
the appellant was that William Oeorgeson, 
being abont to enter into some business ar- 
fangements with Mr. R. Bowman, obtained 
from his father a loan of £3,000. Tlie money 
was advanced 4th May, 1868^ by cheque on the 
National Bank. £420 14a 6d. was to be returned 
in a few day% and the remainder secured by 
bills. On 6th BCay. the £420 14c 6d. waa 
lepaid by eheque on the Commercial Bank 
bf Bowman, Geoneson, and Ca On May 6. a 
bill was fiven by Mr. Oeorgeaon for £1,079 5s. 
6d.payable in two months, and an ackno wledge- 
manlof the leceipt of £1,500, watgiTensame 
day, payable in three yeaia, at 8 per cent. 
Neither of these snma had been repaid, al- 
though insolvent had paid interest on them 
till May, 1809, when it was not convenient 
to pay more. It appeared, however, from 
the evidence, that neither of these items were 
mentioned iu the insolvent's schedule, nor at a 
private meeting of the creditors, nor to several 
creditors to whom insolvent had ^plied for 
goods, and to whom he had shown a state- 
men ti if his affairs. There was a sum of 
£3 000 mentioned in the schedule as due to A. 
Georgrsoii, but this, it was contended for the 
assignee, was a t»um for which the claimant 
had become security to the Union Buik on 
behalf of his iion, on the latter transferring 
his account to that bank from the Commer- 
cial. The present claimant had proved at one 
of the meetings in the estate for £75 9^. Id., 
the balance due to him for rents collected by 
his son and not paid over, and it was not 
till an accountant had examined the insol- 
vent's bookK, and after all the ordinary meet- 
ings in the estate were closed, that the proof 
WHS tendered. The commissioner refused to 
admit the claim because it had been pre- 
sented after a delay altogether uncalled tor ; 
because the persons interested in it^i admis- 
sion never mentioned its existence, although 
their attention had at various times and 
places been directed to it ; because they dif- 
fered on important points as to the natuie of 
the lf>an and of the securities which were 
given for it. and set forth documentary evi- 
dence, which, whfU narrowly examined, con- 
tiadicte«l the assumption of bona Jides and 
realiry. Fiom that decision A. Qeorgeson 
appealed. 

His IIoNOUii, in giving judgment, said,— I 
do not think this debt ought to be admitted. 
The transaction appears to npe to have been a 
bill transaction, the fattier becoming surety 
for the amount for his son. The matter seems 
to have been kept secret ; it was not told to 
several ixsrsons who applied for information 
as to the insolvent's position when he sought 
credit from them. There is, perhaps, not 
much importance to be attached ti^ that, or 
to the fact that the existence of the debt was 
not mentioned at the meeting of creditors. 
Whf n a mercantile man goes bef<Mre a meet- 
ing of creditors, and o£fersthem a composition, 
and when that composition is to be paid by a 
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near relative, it majr bt$ nataral to soppreM 
the knowledge of his indebted nean to that 
near relative, for the statement of such in- 
debtedness annoys creditors. Bat after the 
insolvency, the motive for snpprefssing the 
debt cou8«i8. and there are many reasons why 
the claim should be brought forward imme- 
diately, Kuch as to enable the claimant to vote 
on the election of trade assignees, and on the 
retarn of hu famitare to an insolvent. And 
in this case we not only have the fact that 
the father did not make his demand for a 
very long tame, but he made a small demand 
ouiittinic this claim. Hit account of the 
transaction is altogether confused, I do 
not say wilfully untrue. Mr. Curuyne, the 
manager of the Union Bank, and a disin- 
terested witness, says that when the account 
was transferred from the Commercial Bank 
to the Union the impression left on hii 
mind was that thn father was continuing a 
guarantee for £3.000, which he had pre- 
viously given to the Commercial, and I think 
that that £3.000 is merely a continuance 
of the £3,000 for which A. Oeorgeson bad be- 
come security, and that he did not at any time 
directly advance £3,000 to the insolvent The 
broad fact, however, is that the father with- 
held his claim—not only at the meeting of 
creditors, to which I do not attach much im- 
portance, but afterwards ; and that father and 
son said nothing to each other about the de- 
mand at any time, nor was the demand made 
until sn accountant had searched the insol- 
vent's books. But if the father had thought 
this claim a Rood one, or had thought of it at 
all, be would not have waited for an account- 
ant, but would have made his claim at once ; 
for what did it matter to him what accounts 
his son hadentered in his books? Besides, the 
learned commissioner has the advantage of 
hearing the evidence and seeins the wit- 
nesses, and I should be very slow in arriving 
at a conclusion inconsistent with his on a 
point involving the eredibili^ of witnesses. 
Nor is this a dass of claim, even if it were 
well-founded, which deserves any encourage- 
ment But the evidence is not sufficient to 
•how that it is well-founded, and I therefore 
dismiss the appeal, with costs. 
Appeal dismissed, with oosti. 

SoUcitors : — For appellant, Macgregor, 
Ramsay and Brahe; for respondent, J. M. 
Daviei. 

COMMON LAW. 

SITTINOa IX BANCO. BA8TBR TEBM. 

(Before their Honors Sir W. F. SUwell, C. J.. 
Mr. Justice Barry, and Mr. Justice Williams.) 

MJLNSBBOH V. X'KBBSIB. 

MalidouB Froaeeutitm—Want of RetuonahU 
and Probable Catue. 

C^se. for malicious prosecution. The first 
count was for prosecuting the plaintiff on a 
charge of stealing a saddle ; the second, for 
prosecuting him tor embesslement Plea, not 
guilty. 

The action was tried at the sittings before 
Hilaiy term. 1869, when the following fticts ap- 
p^eared. The defendnnts were Messrs. M'Ker- 
sie and Babtie, the pro^tiietors of Kirk's liorso 
Bazaar, and the plaintiff was until August 10, 
1869, employed as their foreman, in which 
capacity he had, as he alleged, authority to 
sell for them, buy horves in for thetn, and to 
lend their pro)>erty under certain circum- 
stanct'S. He was uIko in the habit uf occa- 
sionally buyinj; and selling on his own 



account, with the consent of Mr Babtie, 
althongbMr. M*Kersie had forbidden him to 
do so. On August 16 he had some words with 
Mr. Babtie, which resulted in his dismissal. 
Fiudiikg he was not reinstated he went up to 
Cranbourne, and brought down a mob of 
hordes on his own account, which he took to 
Mr. Lovelock, a rival auctioneer, who sold 
them for him. Shortly after, he called on Mr. 
M'Kersie, and ou learning that no arrange- 
ment had been made for his return, he went 
to .Mr. Lytrleton, the bookkeeper, to pay 
some money that he owed to the firm. 
The bookket^iier refused to accept it 
and some days afterwards the plaintiff 
was aiTcsted on two warrants, issued at 
the instance of the dtfendants, on a 
charKC of steaUing a stuidle, and embeissling 
£S 15s., the pric« of a horae. The cases were 
heanl at the police couit, and were dimnissed. 
With re8|>cct to r.he chance of stealinc the 
saddle, the plaintiff explained that early in 
August a man named Kaijer, who had charge 
of the harness, asked him to sell a friend of 
his— the boots at an hotel— an old broken 
saddle for 80d. As the man was very poor, he 
agreed to accept his watch and chain aa 
security for the payment of the money. He 
informed Mr. Lyttleton of the transaction, 
and subsequent! V Mr. .M*Kersie, who re- 
proved him for lending the propeity of the 
firm to strangers. No mention was then 
made of the recript of the watch. He stated 
with regard to the charge of embenlement, 
that he purchased a horse for a Mr. Richard- 
son, for £4 l(te at his request Mr. Richard- 
fion obtJected to the hori^e afterwards, and 
then the plaintiff acreed to keep it himself 
and hubsequently s<ild it at a loss of 16r., the 
£8 Ifis. then received b^ing the amount he 
wns charged with embezsling. He informed 
Mr. Lyttleton at the time of the sale that the 
horse must be put down to him, and tendered 
him £4 lOs. in payment for it after he was 
discharged, but the book-keeper would not 
take the money. The defence was that the 
plain' iff hod no authority (o lend soiidlesor 
other property of the firm to other tlian ens* 
tomers without express permission: that he 
had been strictly forbidden to buy horses on 
his own account at the saleyards, and that if 
he did he should at once have made an entry 
of such titmsactions in a book given him for 
the purpose. 

The jury gave a verilict for plaintiff for 
£25 on the first and £25 on the second count 
In the following term a rule nisi was granted 
for a new trial, on the ground that the jury 
should have been directed to find a verdict 
for the defendants on thirst count. It was 
contended for the defendants that the judge 
who directed the jury to say whether the <m- 
fendonts in instituting the prosecution, acted 
on a belief that the facts showed they had 
reasonable and probable cause for the course 
they took, was wrong in his direction. *Itwas 
urged that if reasonable cause was shown to 
exift, and to have been known to the de- 
fendants, it did not matter whether they 
acted on that knowledge, or from malice 
alone. 

Mr. Wrixon and Mr. Williams showed cause ; 
Mr. Molesworth in support of the rule. 

For the plaintiff were cited ffaddtiek «• 
heidop, 12 Q.B , 267; Broad v. Ban% 5 Bing. 
N.C.. 722; Turner v. Ambler, 10 Q.B., 262: 
JOelegal v. HwhUy, 3 Bins, N.C., 950: WU^ 
liarM V. Banke, 1 F. efc F.. 567 ; l^ior on 
Evidence. 5th ed., 40 ; Pant<m v. fmiams, 
2 Q.B., 169; VFestofi v. Beeman, 27 L:J., 
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Xxoh.. 08 ; Wtmqh «. Palmer, 6 Wf., W. 9[ 
A*B., 96; PwreujL v. M*NamanLl Cmdd.. 
^05; Pergmam v, Luter, L.R., 3 iSxch., m : 
JhviQiasv. Oorbei, 6 El. ft BL. 511; ChaiJMi 
« ComerMd, 4 F. ft F.. lOOa For the defrn- 
daoto— Irtttasw v. royfor. 6 Binit.. N.C. 186. 

Jadgment wai giTen in Eauter term. 

The Cbisp Jnancc^Thii is «q action 
for maUciom proiecntion, in which a Terdict 
has been returned for the plaintiff. A rule 
nisi hss been obtained, on the ground that the 
jury should have been directed to find a ver- 
dict for the defendants on the first count, and 
that as regards thatoount the question whether 
the defendants acted on the information they 
poeaessed was improperly left to the jury. As 
to the first ground, two (liffurent vonions of 
the facts were conveyed to the defendants 
before the prosecution wan instituted ; these 
versions being furnished from two different 
■ooroes, which of these versions they believed 
formed a very material quesUon as to whe- 
ther there was or was not probable cause for 
the prosecution : and the qui stion of belief 
was one for the jury not the judge t« solve. 
Until it was disposed of no direction could 
have been given. * As to the last ground, in 
most cases, it is immaterial on what the de- 
fendant may have acted, if there were facts 
sufficient to form probable cause, and the de- 
fendant was at the time aware of, and be- 
licvrd in, those facts; the important |K>ints 
generally being the existence of the facts, and 
the defendant's belief in them. And as it is 
highly improbable, save in exceptionable 
cases, that prosecutors would act on facts 
without some belief in their existence, act- 
ing,^ except in such cases, may be n*^ardc<l as 
indicative of a belief, and may in this way bu 
of importance as forming sr>me evidence of 
belief. There may be cases, however, where a 
defendant may have availed himself of sup> 
posed facts, in the existcfnoe of which he did 
not believe, as a pretext for instituting crimi- 
nal proceedings against a plaintiff ; but, in 
reality, to gratify some jieivonal spleen. In 
such a case^ acting without belief, would 
form an irofiortant question ; and if, in snch 
ft case, the acting alone, irrespective of belief 
or no belief, were sent to the jury, the plain- 
tiff, but not the defendant, might complain. 
The defendant, reljing upon a dictum of 
Fatteson, J., that no amount of malice would 
render a defendant liable, if there was proba- 
ble cause, contended that the existence of 
facts was alone sufficient to amount to pro- 
bable cause, omitting the necessity for belief 
of those facts as an essential element of pro- 
bable cause- The dictum, according to the 
S roper de6nition ofprobable cause, is un- 
oubtedly correct Tne rule should be dis- 
«hamd. 
Rule discharged. 

Attorneys: -For plaintiff. T. Miller; for 
defendants. Grave. 

trinitt tirm. 

Fridat, July 8. 

(Before their Honours Sir W. F. Stawell, 
OJ., Mr. Justice Bsrry, and Mr. Justice 
^Villiama.) 

LRARMOMTH AMD ANOTHER T. RAINIT. 

IlUaally Impounding ^ Farmen* Oomnum^ 
Tmveller—TVaveUiMffSheep^Thortmghfart, 
No. 146, sec. 78. 

This was an action to recover damages for 
the illegal s«dsure of 5800 sheep. Plc^is 1st, 
not guilty ; 2nd, that the sheep were not the 



plaintiflli : 8rd, that at the time of the alleged 
iresp«ij<es the defendants were the managers 
of the Tooboorac Farmers* Common, which 
common was duly proclaimed under the nro- 
▼isons of the Act of the Parliament of Vic- 
toria, numbered 117, whereon the said sheep 
bad wrongfully strayed, and were trespassing 
and doing damage, wherefore the defendants 
•eiied the sheep and impounded them as for 
the cause aforesaid they lawfully might, 
which are the alleged trespasses. 

Replication : Ist, joining issue on fir«t and 
aeoond pleas; 2Dd, to the third plea, that at 
the time of the said trespasses the said land was 
unsold Crown land on the sides of a track com- 
monly used as a thoroughfare, and one Walter 
Duncan McAHster, as the bailiff and servant 
of the plaintiffs, by their command in that 
behalf, then was a traveller, and was travelling 
along and upon the said track with the said 
sheep, and while be was so travelling did 
as such bailiff and servant, and by snch com- 
mand as aforesaid, depasture for a period not 
exceeding twentv-four hours the said sheep 
(the same not Sein^ then affected by any 
contsgioui or infectious disease) upon the 
said land, the same then being witnin one 
qaarter of a mile of the said track ; SnL 
(lUso to thin] plea), that at the Ume 
of the sidd aUeirad trespasses in said plea 
mentioned the said land was unsold Crown 
Unds on the sides of a track leading to 
auriferous Crown lands, on which per- 
sons then were actually engaged in min- 
ing for gold, and to which no road had 
then been proclaimed, 'and one Walter Dun- 
c«n McAlister, as the bailiff and servant of 
the plaintiff, and by their command in that 
behalf, then was a traveller, and was travcl- 
liiie along and upon the said track with the 
said sheep, and while he was so tiavulliug did 
as such bailiff ai^d servant, and by t>uch com- 
mand as afoixitiaid, depasture for a period not 
exceeding twenty-four hourx the Maid Rliccp 
(the same not being then affected with any con- 
tsgious or itkfcctioiis disease) upon the said 
land, the same then being within one quar- 
ter of a mile of the Haid track. 

Rejoinder, joining issue on second and third 
replications. 

The case was tried at the sittings before 
Trinity Term, befoic Mr. Justice Willi.ims 
and a jury of twelve, when tlio following 
facts were elicited : Defendants am tliu 
managers of the Tooboorac farmers' com- 
mon, about 4^1 miles from Hrathcote Plain- 
tiffs are 8(|UattcrH, from one of whoso station^ 
in New South Wales a flock of sheep was 
being driven to Melbourne, in th« charge of 
WalU^r Duncan MeAlister. On *JOfh Deci-m- 
ber, 18C9, the sheep had reached the Mclvor- 
Inn, about three miles stjutli (»f Heatlicotc*. 
on the Kiluiore road. From the Mclvor Inn • 
tlurre are two ways of ivuehing LanceKeld 
(whither it was intended to take the sh«H>p). 
one by the Kilniuiv njjul to Pj'along, and 
tliencc by a road at riuht angle.«i, or nearly 
so to Lance field. The other way was by "a 
tmck " across T<wb lorac common. McAlititui 
left the Kilmore road, and determintnl lo 
proceed across the common. The flotrk 
entertKl the common aliout three o'cioirk in 
the afternoon of 30th Dicember; camped at 
night at a place called Johni^ou's Gully. 
Started iigain ut daybreak on the 31st De- 
cember, still, as he alleged, keeping on the 
"track," which led from the s<hool-iiouse 
across the Suuarloaf Hill, to Grernishi-l's 
crushing machine. At ten o'clock McAIit^ter 
left the sheep in chaiigc of his men, to give 
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notice to the owner of the next rtition of 
his intention to travel tliem througli Iiin run. 
H.G returned to the sheep about noon, and 
found that they had be»n t^fized by order 
of the defendants ; altliongh at that tunc, 
as alleged for the nlaiiitifls, they were 
within 100 yards of the track. PlaintiitH 
iiilied on siiction 78 of the Land Act 1802, 
No 145, which nermits every traveller, 
while he is travelling, to depiisture for any 
l)eriod not exceeding twenty-four hourn, lii» 
cattie and nheep. and, uulets the siime be 
affected with any cout^iuious or infectious 
disease, upon any unsold Crown lands within 
a quarter of a mile on cither side of a 
it>ad or track commonly used as a tho- 
roughfare, or, though not previously so ummI, 
leading to auriferaus Cro^vu lands, on which 
persons are actually engaged mining for gold, 
and to which no road has been proclainiCd, 
whether such lands be or be not comprised 
in any common. The quartx workings were 
nearly on the summit of the Sugurloaf Hill, 
to which the track on which the sh(?ep were 
travelling led. Another track existed on the 
other side of the hill, that led towards Grctn- 
shiers crushing-machine, the Emu Creek, and 
thence to Lanocfield But the two tracks did 
not actually join. There was a quartz-crush- 
ing machine erected at the end of the track 
on the other side of the Sugarloaf Hill. 
There were abandoned gold- workings between 
the tracks, but there were only about twenty 
minera in the locality. The defendants at 
the trial .relied on the fact that the track 
was not a thoroughfare, or a "track com- 
monly used as a thorouglifare," and that the 
pace at which the sheep were travelling was not 
such as to bring them within the provisions 
of the section. The jury returned a verdict 
for the detendants. A rule niiti to enter a 
verdict for plaintiffs was obtained, on the 
ground that the second replication to the last 
plea was proved ; or, for a new trial on the 
ground that the verdict was against evidence. 
The arguments were chiefly confined to the 
evidence relating to the existence of the 
track. The or^linary i-oad for travelling sheep 
it appeared was past the Mclvor Inn, along 
the telegraph road to Pyalong, about thirteen 
miles from Heathcote, and from Pyalong by 
another road to Lancefield. The track on 
which the sheep were tnivelling extended to 
the top of the hill, and was {Parallel with the 
main road about a quarter of # mile distant. 
From the crushing^machfne on the other side 
of the hill another track was formed, and was 
open to Lancefield. But from where the one 
track ended, to where the other began for a 
short distance the track was undefined, 
winded through the gold-workings- and was 
not passable, except possibly for sbeep. 

Mr. Fellows and Mr. Williams moved the 
rule absolute ; Mr. Mnrtley, Mr. C. A. Smyth, 
and Mr. Casey, shewed cause. 

The rale was argued June 30. and jadgment 
was given July 8. 

The Chief Justice. —Trespass for the im- 
pounrfiiig of certain sheep. The defendants 
justify, for that being managers of a farmers' 
common, they impounded the sheep^ for 
damage feasant. There aru three replications, 
rhe second and third being founded on Sect. 
78. of the Land Act No. 145. The 
whole argument t.ums on the second replica- 
tion. It appears that these sheep were tra- 
velling from a station at »ome distance in the 
country to Melhonme. That they intended 
t^pam through Lancefield, and they had pro- 
ceeded about three miles past Heathcote, as 



far as the Mclvor Inn, on the road to Lance- 
field. The road to Lancefield branched off 
Ht Pyalong. abont nine miles south of the 
.Mclvor Inn. McAlister diverged with his 
Hhe<%p from the main road, a short distance 
south of the Mclvor Inn, and on theTooboo- 
lac common, obviously to get better feed. 
Thn track which the> did follow led from the 
schoolhnuse to Greenjihiers crushing-machine. 
It may be admitted that there is evidence of 
trafKc t4) Grt-eiibhiel'H, on the one hand, and 
to the school- house, on the other ; but there 
is no evidence of the exi»r.ent'e of any tbo- 
lougiifare between the two. One person 
said it ^vas posxihle to get from the track 
to the Lancefield road, and another said 
it was impossible. Patting; the case most 
favorably for the phiintififs, there was 
evidence both ways, and the jury might 
adopt either view, as they believed the 
witne»ies. And as regards the probabilities 
of the c;ise, we do not say that there could 
not be two tiacks to Lancefield. both com- 
monly used as thoroughfares ; but from the 
fact of the existence of the main road in the 
position described, the probability is rather 
against there being two tracks, both com- 
monly used a« tborooj^hfares. So far, there- 
fore, from the verdict being against the 
weight of evidence, the verdict is rather with 
the evidence, if it had been for the plaintiff 
it would have k>e«u rathi-r against the evi- 
dence. However, it U unnecessary for us to 
determine than. Puttint; it most advanta- 
geouNly for the plaintiff, there is evidence 
both ways, and it WHsfor the jury todecideon 
that evid«ince. We decline to disturb the 
verdict, and the rule will be discharged. 

Mr. JusTicB Babht.— There is no evidence 
of the existence of the alleged thoroughfare, 
or that the place on which the sheep were 
travelling, when impounded, was a thorough- 
fare, or was capable of being used as a tho- 
roughfare. Gwtfnv, Hardwick'f tlH. and N. 49. 
establuthes the principle, that where a foot- 
way ran between two parishes, and the portion 
extending to one parish was closed, that that 
part of the footway in the other parish still 
remained a public way, although it was a 
cul de sac. Tlie same principle is also acknow- 
ledged in Uie Queen v. the Parish of Hawl> 
hunt, 11 W. R. 9. This case appears to me 
to affoid an instance of that kind. There is 
a public way from the scIuk)!- house, termina- 
ting in a cul de sac ; and on the other side 
of the Sugarloaf Hill, from Greenshiel's there 
is a broken road, also terminating in a cut de 
sac But there is no evidence of the exist- 
ence of a thorouKhfare between the two places. 

Mr. Justice Wiluams.— I thought at the 
trial, and 1 remain of the same opmion, that 
this was purely a jury question, and I am not 
inclined to differ from their verdict. 

Rule discharged. 

Attorneys :— For plaintiff, WiUan and Son ; 
for defendants, Oldham for Wm. Brown. 

CHAPSIAN (appellant), ▼. SOHBIDXATEE 

(bbspondbnt). 

Oountp CouHa ^talute, 1869, Sect, 5-Jiiriscfi0- 

iUmofth€ Couri^mUraci made oui of 

the Cotomf. 

Appeal from County Court. Melbonrae. 

Scheidmayer (the respondent) summoned 
Chapman for £55 14s., oalance due on the 
sale of three pianos. . . . ^. 

The evidence Uken at the trial in the 
County Court was to the effect^ that Seheid- 
mayer resided at Stettgart, in Wnrtemberi, 
Germany, and the defendant was a moMO 
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Mikr, ctming on boiinvM in 8«Mitiott« 
■tnel in IfMboarne. Oa Mareh S4th, 1«M. 
dflfenoaat'i maiiAMr wrote to plalndif lo- 
qMitiBf Um4ofonr»rd two rowwood ootttgo 
pknosMMMipln. On 83rd Aotut 1861, tlia 
vImmm wwe Mapped bv order of 8cb«idnieyer. 
Mf the Dutch tcmoI oopble Koninii von der 
Nedeftonder, from Roiierdeni, to Chepnan, 
to whom the bill of lading wm iorwerded. 
On their arriTtl the defendant raoiitted to 

SleintUf £0Ol The other piano was tent to 
efendant eoine montlie Mterwarda» In the 
•ame way ; the halanoe dne being £66 Ids. 
Defendant had offered a conipoeition of 5ii. in 
the £1, which plaintiff would not acoept The 
only gronnd of defence, and that on which 
the appeal wae hrooght waa, that the canae of 
action having arisen at Stnttgart, In Oennany, 
and being ont of the Colony of Victoria, the 
Coonty Comt had no joriadictiob to try the 



Mr. FellowB and Mr. Qoinlan for appellant 
(defendant below) ; Mr. Spensley for respon- 
dent (plaintur below). 

Mr. FiLLOwa.— The Connty Coart had no 
jurisdiction, as the canse of action arose ont 
of Victoria. Immediately the goods were 
shipped thqr werH the Hefendants property. 
They were shipped at Rotterdam, and were 
tiierefore deliverHl to the defendant there. 
Browm «. Hodgmm, 2 Camp. 36 ; Coalu v, 
Chaplin, 3 Q. B. 483 ; AlexoMdtr v. Gardner, 
1 Bing, N. S., 67L All theae cases showed 
that the goods were Tested in the consianee 
immediately they were pnt on board ship ; 
and that arrival at the port of destination, 
formed no part of the contract. Tbl« contract 
conid not be taken therefore to he made in 
Melbourne, but was performed in Germany. 

Mr. SPBBrsLET rehed on the language of 
Sect. 4. of the Countv Court Statute. 1869. 
The Connty Court baa jurisdiction through- 
out the colony. 

The arguments took place July 7th, and 
judgment was delivered July 8tlt 

The Chiip Justicb.— Appeal from County 
Court. Melbourne. The question Is, whether 
the contract sued upon arose within Vic- 
toria ; in other words within the jurisdiction 
conff nred by the Legislature on the County 
Courts. The facte are simple. The appellant 
wrote to the respondent rH|uesting that some 

C'anos, of which he gave a description, might 
» sent ont to him, and stating that if the 
g rice and the pianos answered expectation, 
e would give a large order. Two pianos 
were sent by plaintiff to the defendant^ a bill 
of ladina being forwarded by the vendor in 
favour of the purchaser. The goods arrived 
in Melbonme. and the defendant paid part of 
the purchase-money. The question we have 
to determine in, whether the contract was 
performed by the delivery in Melbourne, or 
when they were deliverd to the carrier, to be 
delivered to the purchaser, in pursuance of 
the purchaser's directions. We think that 
the delivery to the carrier, under the circum- 
stances, was a delivery to the defendant ; that 
the contract was entered into at Stottgart^ 
and, therefore, that the County Court had no 
jurisdiction. 

Appeal aUowH, with costs. 

Attorneys :~For appellant^ Hopkins; for 
respondent^ J. M. Davles. for Woolley and 
Harwood. 



Satubdat. Jult 9. 

BBBTI8 v. BONKIAU. 

CompnnieM Limited LiahUUif Ad, 
No. tSB—Trannfer of Shares, 



Special case from the Police Maglstiale, 
Ballaiat _ 

The defendant was sned in the Polico Court 
by the ofRdal agent of the Lady Don Odd 
Mining Company for £112 10a., unpaid capital 
on 90 shareM held by him in the com|>any. 
The defendant was registered in the books of 
the company as the holder of 90 shares up to 
6th May, Im on vhicli date all his shares 
were transferred out of his name to one Jones 
(who was nnkown to the manager), and the 
scrip was cancelled. At that date there re- 
mained uncalled a sum of £1 6a. on each 
share. On the same day all the directors, 
and a great many of the shareholders, trans- 
ferred the shares held by them out of their 
names to the names of other persons, and the 
scrip was cancelled. It appeared also thai in 
October, 1867, the whde of the claim, plant. 
Ac., of the company had been sold off under 
a writ of JL /a., issued at the suit of the Bank 
of Victoria* and after that sale there remained 
£2000 dne to other crediton of the companr. 
On 19th Norember, 1867, a meeting was held 
to consider the adTisability of forming a new 
company.al which it was agreed to reorganise 

J company, under the name of the '* New 
Lsdy Don Gold Mining Companr." The new 
company waa formed to work the gronnd of 
the old company, and was dnlv incoitiorated 
December, 1887, and continnea to work the 
mine till Blareh, 1809. The shares held by 
the shareholders in the old company who 
took np diares In the new were tramaerred, 
defendant being one of the parties who 
took up sharea In the new. The old com- 
pany never had anything to do with the 
mine^ and never carried on operations after 
the sale by the sheriff in October, 1807. 
After the sale by the sheriff the shares 
in the old company, and in respect of 
which the defendant was sued, were VMlue- 
less, and in fact worse thanyalueless, as there 
was a large liability due on them. The new 
company was not soccesHful and was ordered 
to be wound up 28rd Mareh, 1869. and an 
order for winding up the old company was 
made 12th October, 1869. Both companies 
ceased to have any office about March, 1869; 
and it also appeared that the defendant had 
paid all calls made before the date of the 
transfer, May. 1868. For the defendant it 
was contended tiiat he had ceased to be a 
shareholder and was not liable to pay the 
amount sued for, or sny nart thereof. The 
Police Magistrate dismiraea the case, and the 
complainant appealed. 

Mr. Billing for appeUant ; Mr. Fellows for 

The case* was argued WedncJKiay, June 29, 
with Reeves V, HigheU, reported A, J. R,, 84, 
the distinction between the two cases being 
that Highett surrendered his shares to the 
company, while Bonneau transferred his to a 
person named Jones. 

Mr. BiLUVO urged that the transfer was not 
a UmAM^ one, the defendant suddenly trans- 
ferred all his shares to one Jones, who could 
not now be found, and who was unknown to 
the manager. All the directors, and most of 
the 8hareholder^ acted in a similar way, and 
apparently with no other obJt ct than to avoid 
their liability. Nor had the defendant any- 
thing to transfer ; the company had ceased to 
work the mine, and all the plant was sold 
months before. 

Mr. Fellows.— The company has recog- 
nised this transfer as a valid one, and the 
official agent who occupies the company's 
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position* cannot say it was not valid. It may 
be that because other shaivholders al'*o trans- 
ferred, the circumstances are suspicions. But 
the question is purely one of fact, and not of 
lanr, the Court will not interfere with the 
opinion of the Ju.stices. As to there beina 
nothing to transfer, the company was Htill 
in existence, although the plant had been sold. 

Judgment was given July 9th. 

The Chiev JuBTiCB.— The complaint was 
brought by the official liquidator of a com- 
pany in process of winding up. He sued the 
defendant as a shareholder for calls in Hhe 
form of contribution. The defence is that 
Bonneau bad transferred his shares and was 
not liablci the time prescribed by the act 
having expired since the transfer, ai.d before 
this action was brought. The conipany 
appear to have recognised the transfer as 
valid ; th^ transfer was duly registered in the 
books, and Bonneau apparently ceased, ac- 
cording ti> »heregi8trsti*'n-bookskept by the 
company, t • i be any longer a shareholder, and 
the scri p «'« rtificate contained an endorsement 
of cancellation by the proper authorities. 
The sole question therefore ii*, was the trans- 
fer bond fide ? No doubt there is evidence both 
ways. There is evidence of facts which are 
calculated at least to cause suspicion that the 
dcdeiidant got rid of his sharm — transferred 
them, in fact— at a time there was no prospect 
of the company paying any dividends, and 
that he did so in order to exempt himself from 
any liability as to calls which were likely to 
be made afterwards. But, on the other hand, 
there is the transfer to a pertton. and the fact 
that it was recognised to have been made. 
Whether it was honestly made or IxmA/UU is 
simply a question for the magistrates acting 
as jurors. They found that it was, and that 
is a matter of fact and not of law. It is said 
there was nothing to transfer, inasmuch as 
the plant of t^e mine had been seized previous 
to the transfer, bv an execution at the suit of 
some credi tor. But there is something still to 
be paid by the company, and something still 
to oe paid by tiie shareholders to the com- 
pany, so that there was a company although 
tiie plant and material had been disposed of. 
We think the msgistrates correct, and that 
the appeal should be dismissed. 

Attorney for appellant, Wekh; for re- 
q>ond6nt, CUytom 

IN CHAMBERS. 
(Before His Honor Sir W. F. StawelI,C J.) 

BS THS ALADDIN AJID TBT-AOAIM UNITB^ 
GOLD MIMUrO OOMPAVT. 

Seaure of Con^iMnih-Seal under a Search 
Warraml— Order of ReMuUm^ 

On July 19th a summons was beard by the 
Chief Justice requiring Thomas Walker, a 
detective officer, Koberi C. Greason, attorney, 
and Julius James Pokomey. to shew cause 
why Walker should not deliver up to tiie 
company, or Mr. Kidston its solicitor, the 
company's seal and documents and papery 
alleged to be illegally and improperly detained 
by Walker. It appeared that Wekev, mana* 
ger of the company, and Capes and Keogh» 
two directors, werearrested for conspiracy to 
defraud, in connection with their manage- 
ment of the company. A search warrant was 
issued by one of the Melbourne magiBtrates» 
on the information of Pokomey, under which 
Walker searched Wekey's premises, and took 
into his possession the company's seal and the 
papers belonging to the Company. Mr. Ores- 



son and detective Walker attended the hear- 
ing of the summons, but the Chief Justice 
held that Mr. Oresson was not entitled to be 
heard, as the matter was one purely between 
the company and Walker. Walker attended 
without pnxiucing either the seal or the 
papers, but in reply to his Honor, said that 
they were in his charge and under lock and 
key. His Hoi^or then directed the officer to 
produce them before him. and on Walker 
complying with the order, directed the seal to 
be at once delivered to the company ; and also 
all papers not actually essential to the 
prosecution against Wekey, Capes, and Keogb^ 

FINLAYSOH Y.THI ADBLAIDB IIBB AKD MABIVB 
ASSUBAltCB COMPAHT. 

Sumnuma to Bevkw Taxaikm^AborHve Trial 
'^Bxpeneee of Witneeeee. 

On Julv 29th a summons was heard on be- 
half of the plaintitf, to review the taxation 
in this case. 

Dr. Mackay, imtructed by Mr. Roy, ap- 
peared for the plaintiir ; Mr. Williams, in- 
structed by Mr. Duffett, for the dt- feudant. 

This case was tried in Melbourne at the 
Supreme C<>urt Sittings l^efore Trinity Term. 
It was tried twice. At the first trial (June 1 
and 2) the jury were unable to agree, and 
were dif^charged ; and, by order of the Judges 
it was srt down for a second trial at the 
same sittings ; and on this occasion (June 9) 
a verdict was returned for the plaintiff-^ 
damages £200 On the taxation of plaintiff's 
costs the taxinp; officer disallowed the ex- 
penses of plaintiff's witnesses for attending 
the Court nve days previous to the abortive 
trial. It was contended for the plaintiff thai 
although he could claim not the costs paid to 
the witnetwes for the days on which the first 
trial was held, yet,as the second trial took place 
in the same sittings, he ought to K>e allowed 
the costs of the witnesses for the days on 
which the case was on the list on the first 
occasion. For plaintiff, BonehaU v. Bellamy, 
5 Burr., 2694 ; Harrimm v, BenmeU, 1 DowL, 
697 ; and Gray on CkMts, 897, were cited. The 
Jury Act, 28 Vict., No. 272, sect. 40. was also 
referred to, which enabled a jud^ to dis- 
charge a jury and direct another trial to be 
had at the same sittings. Had this case been 
tried at Ballarator Castlemaine the witnesses' 
ex|ienses for the five days, now objected to^ 
would have been ■ allowed, ina«(much they 
would have had to attend on the first day of 
the sittings of the Court. This question was 
altogether different from the general prin- 
ciple of disallowing costs of an abortive 
tnal. 

For the defendants, reference was made to 
Seeley v. Twoeri>, 3 Dowl. 872: WaUe e. 
SpuTffeon, 4 DowL, 675; HiUv, The Laitdom 
and iknUh Western Railway Company^ 11 
Exch., 696. 

The Chief Justicb said he could not find 
any case similar to the present. Nevertheless 
he did not think he ought to deviate from tho 
general principle of disallowing the costs of 
an abortive trial. The starting point from 
which the time should run for the attend- 
ance of the witnesses at the second trial was 
the conclusion of the abortive trial, and not 
the day on which the case had fir^t appeared 
on the list prior to the abortive triaL 

Summons dismissed with costs. 



ESRATUll.— In 



109 of the Report!, in Retom 9, 



Eit]iATUii.~in page 109 or uie Keporu, in aetvm «. 
Cro^^ the words ''the attorney" ahonkl be, "anA 
Mr. Holroyd.'* 
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iriUON AND anothbb t. 
anoihbb. 



BOIXBB AND 



Tretpase—DtiewlkmcfaSkip, 

Fint oonnt— for the Mixnro and detentfon 
of a abip of the plalntiifB, whereby plaintiffe 
wen not only oepriTcd of the nae of laid 
fhipb and of the profits and adyantaset which 
they would have derived from the we thereof. 



Imt were nnable to fulfil and carry oat certain 

Saneemente of charter-party into which the 
Taintiift had enta«d, from which the plain- 
ffs would hare obtained large aaina. 
Second counts that defendants wrong- 
fully depriTcd the plsSntiilii of the use and 
possession of plaintiiis' goodi^ that is to say. 
a ship or schooner, and a cargo of coal thai 
■hipped on board the said ship or schooner for 
Sale in China, whereby plaintiffs lost large 
gains they would haTO obteined "of the sale of 

said ooal In China. 

I 

Third count— for that It was agreed by and 
bet^^n the plaintiffs and the dc^endants^ 
tliat the defendants should selt to the plain- 
tiffs, and the plaintiffs should buy of the 
defendants, a certain British three-masted 
achooner of the defendanta, upon the terms 
that the plaintiffs should, at the time of 
making the said agreement pay one-half of 
the purchase-money of said schooner Into 
the Chartered Mercantile Bank of India. 
London, and China, at Shanghai, on account 
of the said purchase, and should pay the 
residue of the said purchase-money so soon 
after the making of the said aareement 
as^the Jmanager of the said Chartered 
Mercantile Bank of India, London, and 
China should reoelTe from the defendants a 
eertlficate of sale, enabUog him as the attor^ 
Bey of the defendants to complete the sale of 
the said schooner from the defendants to the 
plaintiffs ; and that the defendants should 
permit and suffer the plaintiffs to have the 
use, possession, and enjoyment of the said 
schooner from the 16th May, 1866, and 
theucDforwud to continue to possess, use, and 
enjoy thi^ said Kchoooer as the property of 
the said plaintiffs ; and that the defendants 
should duly transfer the said schooner to the 

Slaintiffs. And the plaintiffs say that thev 
id pay the parchave- money of the said 
schooner at the tim**s and in the manner 
in the K«id agr«fenient provided, and all con- 
ditionii,&a. were fulfilled, iTc., tot'Otitleplain- 
tiffs to have th« said agreement performni 
hf the defendants ; and the plaintiffs relyina 
upon the performance by the defendants of 
their »aid agreement, caused to be shipped 
after the making of said agreement, and after 
naid 16th May, 1866, at Newcastle, in New 
South Wales, on board the said schooner, a 
cargo of coalff, for conveyance to Chefoo, 
in China, for sale there ; and also entered 
into certain contracts of charter-party with 
cm-tain merchants in China, yet the de- 
fendants did not nor would not iiermit or 
suffer the plaintiffs to possess, use, and 
enjoy, and to continue in the posM»«ion. 
use and enjoyment of the Hchoon6r from the 
said IfithMay, 1866^ and ttienoeforvard. but on 
the contrary thereof, the defendants wonld 
not and did not, during a long space of time, 
after said 16th May, 18()6^ that is to say, from 
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19th Januarj, 1866. tolit March, IWe.pennitor 
raffer the plaintiffs to pcMWsa. use or enfoj the 
the said schooner, whereby the plaintiflb lost 
the profits and advanta^ies whkih they wonld 
have obtained from the possession and nae of 
said yessel during said long space of time, and 
were so delavtd in the conveyance of said 
caigo of coals that the^ were unable to sell 
them for so good a pnce as they otherwise 
would have received, and were Mndered 
wholly nnaUe to fulfil and carry out their 
said contracts of cliorter-party, and lost and 
were defrauded of large gains and emoluments 
wUch they would have received mm employ- 
ing the said schooner in the fulfilment and 
cairying out of same, and were otherwiie put 
to expense and injury. 

Fourth count— for that in oonsideratioa 
that the plaintiffs would at the request of the 
defendants purchase from defendsiits, a three 
masted British schooner, caUed the Rubicon, 
for the sum of £2600 sterling, the defendant 
agreed that they would upon payment of said 
sum of £2300 sterUng, duly transfer their 
property in said schooner to pUintiffs, and 
womd deliver possession of said schooner to 
I^aintilTs ; and the plaintiffs became the pur- 
chasers of said schooner, and paid to the 
defendants the purchase money thereof, and 
the defendants duly transfened their oropertj 
in said schooner to plaintiffs, and aU condi- 
tions were fulfilled, &c. Yet the defendants 
did not nor would deliver possession of said 
schooner upon the completion by the defend- 
ants of the transfer to plaintiffii of the 
property in said schooner ; but on the con- 
tiary thereof, wholly refused to aUow the 
plaintiffs to have powession of said schooner 
for a long space of time after the completion 
of the transfer by Uie defendants to the plain • 
tiffs of the property in said schooner, that is 
to say for a space of forty-two dwrs after the 
completion of such transfer, whert^by plaintiin 
not only lost the profits and advantages which 
they would have derived from the use of said 
schooner, and were put to expense in obtain- 
ing possession of said schooner ; but byreason 
of said conduct of defendants, plaintiffs were 
unable to carry out certain contracts of char- 
ter-party Ifcc. 

Pleas : 1st, to first and second conntl^ not 
guilty; 2nd, to second count, that the ship 
was not the plaintiffs': Srd. to third count, 
that they did not promise as allesed ; 4th, also 
to third count, denied the allM(edbreach ; 5Ui, 
also to third count that the ship was not the 

Slaintiffs'; 6th, to last count, that defendants 
id not promise as alleged ; 7th. that they did 
deliver possession to pUuntiiBi upon comple- 
tion of the transfer. 



Beplioation Joining 

The case was tried «t the sittings befon 
Easter Term. «ud the evidence wai i&«»Bcl 
than the plidntiffs. who are merenants canryn>g 
on business at Chefoo. in China, purchased 
from the defendanta. who reside in Melbourne 
a vessel called the RuWcon. The negotiationj 
leading to the purchase wrre conducted 
througli the captain (Howason). the v«jrt 
beiiK at the time in China. On July 25. im, 
defendants wrote to Ho^efison a letter statins 
that they «i>«hed to sell the ship^ and would 
take £8^000 for the vessel, authorising 1dm to 
sell, ou terms h«ilf ca«h deposited with a banl^ 
the balance to be paid as might be apiidlntea 
on receipt of transfer of the ve»«el, the 
vcsel to be at puaOiaser's rifk until both 
parties arc satisfiwL On 24th February. 188^ 
defendants wrote to Hoscnson. reducing the 



price to £2.600. These letter^ were shown 
by Hoseason to plaintiffs, who agreed to buy, 
and who so wrote to defendants. 8th May, 
1865. In that letter the defendants aliK> 
slated that they would deposit £1.260 with 
the Chartered Mercantile Bank of Indi% 
London, and China, at Shanghai, and in- 
struct them to advise defendants thereof by 
out;<oing mail. They also intimated that as 
soon as the bill-of-sale for the ship was re- 
ccivfd they would pay the balance^ of the 
purchase money as might be dlrecred. 
Hoseason also wrote to the defendants at same 
time announcing the sale and requesting to 
be supplied with testimonials as to his com- 
petency. The bank at Shanghai also wrote 
to defendants announcing the receipt of the 
£1.250. and stoting that the balance would be 
paid ou the receipt of the bill-of-sale. Thia 
letter was signed *' J. Sutherland." Defend- 
ants, instead of sending a bill-of-sale. sent » 
certificate of fcale, as the more speedy means 
of transfer, and transmitted it through their 
own bankers, the Bank of New Sonth Wdtes^ 
to "J. Sutherland." It appeared that after 
May 15. 1865. Hoseason had acted under 
plaintiffs' instructions, and the ship was em- 
ployed in the China crjasUng trade. Trade 
being doll in Chin*, the vessel was sent to 
Newcastle, with instructions to proceed to 
load coals for China, where it was anticipated 
the ship would arrive before the opening of the 
siason^s trade. The Rubicon was in New- 
eastle, January. 1866^ and on 18th January 
had cleared out for Shanghai. Defendante 
had not received from the plaintiffs the 
balance of the purchase money; the delay 
having been occasioned b» some mistake wk 
the part of the banks, through whom the 
money was transmitted. Defendants then 
sent t&e following telegram to Hoseason at 
Newcastle: "No letters or remittances from 
China. You load for Melbouroe." The 
captain acted on this telegram, and in a letter 
to defendants said he acted on their orders 
but did not anticipate that there was any- 
thing wrong in China., The Rubicon was 
detained in Melbourne about six weeks : and 
in the meantime the remittances arrived from 
China. For the detention thus ccused, the 
plaintiffii claimed damages. It iras put for 
die plaintiffs that the defendants had taken 
on themselves to act as owiiers of the ship, 
and had sent to the captain a mandatory 
telegram, which as they were still registered 
owners, he was bound to obey. The defend- 
ants, however, put it that they rae^SR 
advice to the captain, as he was doubtfU 
about loading for China, and that they mereq^ 
acted as shi|?s agents, and as they conceived 
for the best interests of the owners. The 
jury returned a verdict for plainulh , for 
£4M5s. In the following term a rule iMSi for 
a nonsuit was obtained on the grounds ^at 
the agreement sued upon was not produoM { 
there was no evidence of Uie plainttffi 
posBOKion of the vessel, and that B^MeMCi 
had^ authority to make a contract to the 
effect of that declared on. 

Mr. Ireland, Q-C, and Mr. Fellows moved 
the rule absoluttt. , , 

Mr. Miller and Mr. Wrixon showed erase. 
The arguments took place Match 90, and 
judgment was given May 14. 

The CHiit Ju8Tici.-Rile. msi for eiUMiP 
suit on the ground that the •8n«?^"^^7>f 
in the declaration was ■<iP««*TOi ™i 
there was no evidence that %lj»^2^^ 
Mossfsninn of the ship. The eeli<m ta 
broi^t by the plaindAk who .pmehaisd 



234 



118 



JUBIBT 



ft«M the dctedanti a 
M Mi d ed by one Hofeaaon. The par- 
cbaae was made by a contract entered 
into between the plaintiffs and Ho«eason 
who acted as the defendants' agent. An 
arrangement was mode that after the pur- 
chase, the yesscl should be sailed as if she 
belonged to the plaintiffs, although the trans- 
fer was retained by the defendants till all the 
purchase money was paid. Hoseason imoie- 
aiately on the contract having been made, 
was continued by tbc plaintiffs as the master 
of the ship. The action is brought to re- 
cover damages for the detention of the vessel 
by the defendants. She was sent by the 
plain tiffs to Newcastle. N. S. \Y., to take a 
caigo of coak and return to China ; but the 
master (Hoseason) instead of proceeding to 
China» brought the vesi;el round to Mel- 
bourne; the defendants whom he had ap- 
pointed ship's agent, having by telegram 
advised him to do so as his betit courite. He 
remained geveral weeks in Melbourne. It 
was said that the captain acted under direc- 
tions from the defendants, and that in conse- 
quence of the detention here, the plaintiffs 
lost an opportunity of earning freight at 
Shanghai, and for that los.s the jury gave £404 
damages. The original contract for the pur- 
chase was not produced at the trial. It was 
stated that the objection to the non-produc- 
tion of the agreement was not merely a tech- 
nical one. for if it had been produced it would 
have shown the true state oi facts, and a non- 
suit would have been the result. There are 
four counts in the declaration, the fi st two 
appear to be either in trover or detinue, 
neither of these can be maintained— there 
was no right of i)os8Cssion in the plaintiffs — 
the ship was still the defendants ; nor can the 
third or fourth. The third is for not giving 
the pinintiffrt full possession of the veisel. 
The plaintiffs hod possession in fact. The 
fourth is for detaining possession for 42 days. 
We do not think there in any evidence of the 
detention; the defendants may have been 
guilty of improi)er conduct in offering advice 
to the master of the ship ; but possession of 
the vessel had passed from them, and the 
master was a free agent so far as they were 
concerned. He was the pUutiffs' agent, not 
the defendants'; he was in the plaintiffs' em- 
ployment, and the defendants could not be 
said to have detained the ship in consequence 
of his acts. The same observation applies to 
the possession : the ship was actually in the 
manual possession of the plaintiff^ and was 
•oiled by them. 

Rule absolute for a nontnit. 

Attorneys :^for pUiintiffs, Dnffett; for 
defendants, Bennett. 

BTEPHEV v. THE SHIRE COUNCIL OF BELFAST. 

Trespass quart clausumfreylt— Crown Orant— 
Incorrect Description of Parcels, 

This was an action of trespass upon land 
of the plaintiffs, at Belfast 

The case was tried at the Belfast Circuit 
Court in February, 1870, before Mr. Justice 
Barry. 

The principal evidence of plaintiff's title was 
the Crown grant, which the plaintiff relied 
upon as conclusive, and at the trial the jury 
were so told. A verdict was returned for the 
idaintiff ; but a rule nisi for a new trial was 
moved for, on the grounds oi misdirection, 
and the verdict being against evidence. The 
misdirection complained of was thab relative 
to the grant The descripciou in the firant 



it was apparent was a mistake, as it did not 
enclose a space. 

Mr. Fellows moved the rule ahmlnte ; Mr. 
Wrixon and Mr. Moiesworth nhowed caose. 

The authorities cited were. Herrirkv, StjAy, 
L. K., 1 F. C. C. 4:% ; Doe d. JJubOard v. 
Hubbard, 15 Q. B., r27 ; Doe d, Camjttun v. 
OarpenUr, IG Q. B., 181 ; Lyle v. Eicluirds, 
L. K. 1 K and I. App., 223. 

The case was argued April 2, and judgment 
was given May 14. 

The Chief Justice.— Tliis is an action of 
trespass, in which the principal question is 
one relative to boundaries. The Crown prant 
has been put in evidence for the plaintiff, but 
the description it contains does not enclose a 
•pace. Other evidence was produced for the 
plaintiff, more or less satisfactory, and the 
jQij returned a verdict for the plaintill. It 
was contended for the defendants, that 
although the description in the Crown grant 
oonld not be rejected altogether, yet it was 
impossible from it to say where the boundaries 
oommeiiced or ended. There arc other modes 
besides the Crown grant of arriving at a true 
description of the parcels ; and as the ques- 
tkm affects not merely this bat other Und, 
we think it better to send the case for a new 
trial The role will be absolute for a new 
trial, without costs. 

Mr. Justice Barrt.— I was of opinion at 
the trial, that the Crown grant ought to be 
evidence, binding as to the area said to be 
enclosed by the lines, but I think I was 
wrong in that opinion. I have no hesita- 
tion in admirting it 

Rule absolute for a new triaL 

Attorney.**:— For plaintiff. Crisp, Lewis, and 
Wilks. for Yorke ; for drfendants. Vanghan, 
Moule, and Seddon, for Bayly and Fowling. 

REOIVA V. WILLIAM O'COlTirOE. 

fiodowiy— 27 Vict, No. 233. Sect. 58. 

^ Special case reserved by Mr. Justice Wil- 
liams from the Criminal Sessions, Melbourne. 

"The prisoner was informed against, for 
having, on board the British ship Borneo, on 
the high seas, cumniittt-d an assault on one 
William Col veil, and without the consent of 
the said William Culvell. violently com- 
mitted the capital offence. At the trial 
it was contended on behalf of the 
prisoner, that the jury were at liberty to 
find un the information, the prisoner guilty 
of the minor offence, namely, sodomy, with- 
out violence, or with consent I told the 
jury that the prisoner, under this count, could 
not be found guilty of sodomy under the 
latter part of section 58, of 27 Vict. No. 233. 
The jnnr found the piisoner guilty, and sen- 
tence of death was recorded against him.'* 

Mr. Dunne (Crown Prosecutor), for the 
Crown ; no appearance for the prisoner. 

The Court was of opinion that the direc- 
tion of Mr. Justice Williams was right. The 
section of the Statute provided for two differ- 
ent classes of offences ; and a person 
charged with an offence under the first part 
only could not be found guilty under the 
second ^art. 

Conviction Rfiirmed. 

Attorney :- For the Crown. CTumer. 

BEOIKA V. WILSOV. 

Possessing Materials for Coining, 

Special case stated by Mr. Justice Moles- 
worth, from the Criminal Sessions, Mel- 
bourne. 

The case stated—" An information charged 
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Joseph Brooks, and the Haid John WiUon, 
with having in their custody and posrteetiioD, 
knowingly, falsely, deceitfully, and feloni- 
ously, ana without lawful excuse, a mould, 
in and upon which there was then made ana 
impressed, the figures of hoth sides of a ])iece 
of the Queen's current silver, commonly 
called a half-crown. Joseph Brooks pleaded 
guilty. The material evidence against Wilson 
was as follows : — Some detective police 
went to a two roomed cottage off Rokeby 
street, occupied by Brooks, and found 
Brooks there and a female child, and 
in the fire-place in the outer room two 
moulds of plaster of Paris representing/ half- 
crowns which had been used, a bad half-crown 
corresponding, a melting^ pot containing 
molt4;n metal, plastiT of Paris, files for making 
edging, ix>lishing powder, DanieVs electric 
battery for plating or gilding ; they then ar- 
rested Brooks. They wore in the same house 
when Wilson came to it at 8 p.m., and they 
arrested him carrying a dozen spoons of Brit- 
annia metal (Dixon's). They asked what he 
wanted with the spoons, and where he got 
them. He refused to answer, and asked for 
warrant. Was told that his mate Brooks was 
taken to the lock>up. In the comer room 
was a large bed, nnd also clothes of two men 
and a female child. Wilson took as his a 
short coat and trousers. On his way to the 
lock-up he attempted to escape. It was found 
that Wilson on several occasions purchased 
spoons of the description in question, saying 
he used to silver them and sell them to miners. 
It was proved that the cottage was let to 
Brooks, who for some time had his wife and 
child there, but the wife and child latterly 
absent ; that Wilson was seen going to and 
from the cottage by a right-of-way ad de sac 
leading to it, daily and more, and sometimes 
at hours in the morning as if he had slept in 
it, so as to convince a witness living in the 
right-of-way that he lived there. He iiassed 
sometimes with Bro^iks. The half-crown, 
metal in melting pot and the sik>ous were 
submitted to 3Ir. Johnson, analytical chemist, 
who deposed to their containing the same 
metallic ingredients, except as to the silver- 
ing on the half-crown, lie stated also that 
such electric batteries were used, and such 
spoons used as material for fal<Hf coining 
I left it to the jury tliat thev might convict 
Wilson, if they were satisfied that he had the 
mould in his personal custody or possesdon. 
or had it knowmgly and wilfullj in the actual 
custody or possession of any other person, or 
knowingly or wilfully had it in the cottage, 
whether tor hisownuseor benefit orthat of an/ 
other person. But I told them, that the evi- 
dence admitted of probable inferences be- 
sides those I submitted to them as warrant- 
ing a conviction ; for instance, that he was a 
servant or agent of Brooks, and though his 
service or agency might be in false coining, 
it would not warrant a conviction. The 
prisoner Wilson was convicted and sentenced 
to two and a half years' imprisonment and 
hard labour, subject to this reserved cose, and 
allowed bail if he could procure it. My doubt 
is whether the evidence of any kind of pos- 
session of the mould was bufficiently definite 
to be left to the jury." 

Mr. Dunne (Crown prosecutor) appeared for 
the Crown ; no appearance for the prisoner. 

The Court held that the evidence was suffi- 
cient, and afiirifled the conviction. 

Conviction afiirmcd. 

Attorney :— For the Crown, Gnrner. 



TIUKITT TERM. 



(Before their Honors Sir W. F. Stawell, C.J., 
Mr. Justice Barry, and Mr. Justice Williams.) 

Friday, July 8. 

lojfs and others v. the victoria quartz- 
minino coicpany. 

Fentie— Coimnon AjJidavU — Impartial TrkU, 

Rule nUi, calling on plaintiffs to show 
cause why the venue should not be changed 
from Melbourne to Ballarat, and why an 
order of Mr. Justice Williams should not be 
rescinded. 

Mr. Fellows moved the rule absolute, Mr. 
Williams showed cause. 

The action was brought to recover dama^ 
from the defendants for impioperly damming 
up a creek, known as the Tullaroop creex, 
whereby the i>roperty of the plaintiffs was 
destroyed and rendered valueless. The venue 
was laid in Melbourne. An amended decla- 
ration in the cause was deliveriKl on 2nd 
May. On 4th May, before the deliver}* of the 
pleas, a summons was token out returnable 
before Air. Justice Barry, on 9th Mav, calling 
on plaintiffs to show cause why the venue 
should not be changed to Ballarat. The ap- 
plication was founded on the common affida- 
vit that the cause of action (if any) arose at 
Clunes, ill the Ballarat Circuit district Mr. 
Justice Barry reiuscd to grant the application 
on the common affidavit, and adjourned the 
summons for the production by defendants 
of a special affidavit. The adjourned hummons 
was heard before Mr. Justice Williams, who 
refused the application ; before the adjourned 
summons was heard, the defendants had 
pleaded. The order di>missiug the summons 
was the one that it was now sought to rescind. 
In support of the application to change the 
venue, the affidavit stated that the eause of 
action arose at Clunes, ninety-five miles from 
Melbourne, and twenty miles from Ballarat. 
Nearly all the ^vitnesses resided at Clunes or 
Ballarat, and it was intended to apply for a 
view by the jury. In reply, it was alleged 
that many of the witnesses resided in Mel- 
bourne, that many of the shareholders in the 
defendant's com|>any resided at Ballarat. and 
a more impaitial trial would be obtained in 
Melbourne than in Ballarat. The manager of 
the company filed an answering affidavit, that 
nineteen shareholders resided in Alelbourno 
and only one in Ballarat, and there was no 
reason why a fair trial should not lie had at 
iiallarat. 

For the defendants it was contended that 
the venue could be changed on the common 
affidavit, and that this was a casti in which 
the trial ou^ht to be htul in the district where 
the cause of action occurred. 

For the plaintiff it was submitted that the 
venue could not be changed on the common 
affidavit, and that this was not a case where 
the Court would interfere with the plaintiff's 
exercise of his light to lay the venue where he 
pleased. 

The authorities cited were Palmer v. 
Marshall, Sliiing. 155; Wheatcrofl v, JMuusIey, 
11 C. B., G77 ; RUhachiUl v. Schihston, 8 Exch., 
50G; Jackson v. Kidil, 8 C. B., N. S., 305 
Archbold s Practice, 12th ed., 1363 ; Degg v 
Forbes, 13 C. B., 014. 

The Chief Justice.— Rule m/«* to rescind 
an order dismissing an application ma<.le in 
chambers to change the venue; and also 
seeking to change the venue. It apixiai-s that 
the declaration had been delivered; that 
the picas had also been delivered; that 
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after pica the declaralkm was amended 
by the plaintiflf in the nsnal way, and 
that the defendant saheeqnentiy amended 
his pica, that after the amendment 
of the declaration^ but before the 
amended pica was delivered, an application 
was made to change the venue. The jndgo be- 
fore whom the application came in the first in- 
stance adjourned the summons for additional 
affidavits, and those affidavits were filed. 
The summons was heard on those affidavits, 
and was dismissed. It is urged for the de- 
fendants that they could change the vcnuo 
on the ordinary affidavit. It is unnecessary, 
however, for us to decide that point for tho 
whole case is now before the Court. It is 
com|)etent for the Court to direct ftirther 
affidavits to be filed: the plaintiff is at 
liberty to show on special amdxivits reasons 
why the application should not be granted, 
and the defendants are at liberty to support 
by special affidavits their original application 
founded on the common aAidavit It appears 
that the action was brought for injury caused 
bya«lam in conncci ion with a mine. The 
plaintiff is not connecttid with the operations 
on the gold-fields, the defendants are. It 
would be more satit^fkctory for all parties, 
also for the administration of justice, if the 
matter in disimte were determined by per- 
sons who had not adopted the pi'cnliar views 
of either one side or the other. ThH plaintiff 
laid the venue in Melbourne, out of the dis- 
trict in which the land is situated. It is un- 
necessary for us to say if we would have 
changed the venue out of the place to which 
the defendants seek to have it changed had 
the plaintiff laid it there originally. Having 
laid it out of the district, it ou^lit not to be 
changed to an objectionable district, where 
the verdict would not have the same moral in- 
fluence as if it were given by jurors who had no 
peculiar views one way or the other. It is 
more 8ati.*factory that a case of this kind 
should be removed from the atmosphere of 
prejudice. The rule will be dLichargcd, but 
as the application was a reasonable one to 
midie^ without costs. 



Mr. Justice Williams.— I^et it be nnder- 
atood that a defendant *can change tlic venue 
on the common affidavit if he has obtained 
time to plead, not if he has been put on terms 
to plead itsuably. 

Rule discharged without costs. 

Attorneys :— For plaintiff, Vaugfaon, Moule 
and Scddon ; for deffiidants, JBoniby, for 
Bandall, Mitchell, and Doward. 

COMMBBCIAL BANK V. LAWBEBCB. 

BUI of Exc1uing€—BafUxr*a Lien, 

Rule nlti, to enter a verdict for plaintiffs. 

Mr. Martley moved the rule absolute ; Mr. 
Billing showed cause. 

The action was by the endorsees of a bill 
of exchange for £38 Ss., against the acceptor. 
Plea, tliat the bill had not been cndors^ to 
plaintiffs. 

The case was tried at the Sandhurst Circuit 
Court, April 80, when a verdict was given for 
defendant. 

It api^eared that the bill had been accepted 
by the defendant on *28th July, 18G9. at three 
months, and was drawn by one Kleberser, 
who placed it in the bank for collection, en- 
dorsing it in blank. Klebcrger had three 
montlis previously atnigntxl his estate for the 
benefit of creditors (including the bank). 
B4'fore tho assignment, Kluber;;er had arranged 



with tho bank that all bilhi ho lodged shoidd 
be held tJi security against any overdraft 
After the assignment, both at tho date 
when the bill was lodged with the bank 
and after it fell due, Kleber^er's account 
was overdrawn. The bank, also, advanced 
to one Coulter the sum of £2500, to 
enable him to purchase the estate from 
Kleberser 's trustees. Among otiier sccuvity 
that Coulter gave was an acceptance of 
hia own for £200, that did not fall duo till 
June, 1870; and in Klcbergefs imss-book 
there was an entr^ that the bill now sued on 
was Iield as security for Coulter*s acceptance 
for £200. 

For the defendant it was submitted, that 
the bank was bound by tho entry in the 
pass-book, that the bill could not be con- 
sidered as held by the bank as security for 
Kleberger's overdraft but for Coulter's bill, 
and a.s that was not yet due, the Ixink could 
not sue till it had been ascertained whether 
Coulter's bill would be met or not 

For the plaintiffs it was submitted, that 
tha bank could apply tho bill to Kle- 
berger's overdraft, as well as to Coulter's ac- 
•i^wioe. 

Tas CBixr Jusnoa.— This is an action 
brought by a bank as endorMes, against the 
aoceptor oi a bill of exchange. A verdict was 
returned for defendant, leave being reserved 
to plaintiffs to move to enter a verdict for 
iAo 6s. The bill was handed to the bank by 
one of its constituents, named Klebeiger. It 
was given for collection, and was endorsed in 
blank. Kleberger was overdrawu at the bank, 
and the bank liad a lien on this bill for the 
amount of its overdraft. An agreement was 
wholly unnecessary. Whether an agreement 
was made or not, the bank had a lien upon 
the bill for the amount which it had advanced 
to its customer. By some mistake tho bank, 
while the overdraft to Kleberger was still doe^ 
in its ledger appropriated the bill sued upon 
to secure another bill of exchange then cur- 
rent, and the defendant contended that 
this appropriation by a memorandum made 
by authorities of the bank amounted to a 
waiver of the claim against the acceptor, and 
that the verdict, therefore, ought not to be 
disturbed. Vie do not concur in the ar^- 
mcnt. We think that it is consistent with 
the bank's general lien, that this bill should 
be also appropriated to secure another bill 
then current ; and if that bill were met, then 
it might be applied in satisfaction of the 
lien. There is no nec(*ssary inconsistency in 
the bill securing the lien and another current 
bill. There is nothing in this case to disturb 
the banker's right to bring an action on a 
bill deposited for collection. 

Rule alraolute, to enter a verdict for plain- 
tiffs. 

Attorneys :— for plaintiffs. Farmer, for 
Flegg ; for defendant, Motteram. 



IN CHAMBERS. 

LONDON CHABTEBED BANK Y. WEBB. 

Common Law Procedure Statute, Sec 201 — 
Gamiehee Clauses. 

This was an application by the judgment 
creditor to attach a debt due to the judgment 
debtor in the hands of Ihird persons. 

Mr. J. W. Stephen, instructed by J. B. Ben- 
nett, for the judgment creditor : Mr. Webb^ 
instructed by Crisp, Lewis, and ViiVks, for the 
garnishees ; Mr. Liddle aiipeared as attorney 
for the judgment debtor. 
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Mr. Webb objected Ihat the affidavit, under 
Section Wi, did not appear to bo madu by the 
Judgment creditor or his attorney. The bank 
could not make an aififiavit, their attorney 
shonld make it. The affidavit purportied to be 
made by the inspector of the bank ; bat even 
if an affidavit from the inspc-ctor was admiss- 
ible, in this affidavit the deponent did not 
swear that he was such officer. It began " 1, 
Edwin Brett, Inspector of the London Char- 
tered Bank, make oath/' ftc. The heading 
was no part of the affidavit 

The Chief Justice held theoljection good> 
and diwhamed the order. The provisions of 
the statute had not been complied with so as 
to give him Jurisdiction, and any order he 
migiit make would not protect the gamisheci. 
He would not however give costs. 

Order discharged without costs. 



EQUITY. 

(Before his Ilonour Mr. Justice Molesworth.) 

Friday, June 17. 

ja3iies0n v. johxson. 

Motion^Ddictry of Deeds to National Banl\ 

Tills was a motion on behalf of the National 
Bank, that the deeds exhibited in the cause 
relating to ccrUiiu pieces of laud at Daylcsford 
and which decdK are now in the custody of 
the Master iu Equity, may Iw ordered to be 
delivered to said btuik or its solicitor, and 
that if necessary, au i-uquiry may be directed 
concerning the title of ihe saiil bauk to the 
posiessiou of said deeds, aud that the baiik 
may be permitted to examine wituesses in 
sup|x>rt of i.s claim. 

Mr. Holroyd npixjared for the bank ; Mr. J. 
W. St4^phen for the pliintitf ; Mr. Bunny for 
defendants Johnson aud Buncombe. 

This suit was instituted by the trustees of 
the marriage settlement of Margaret Jay, to 
set a«ide the prettaidei exercise of a power of 
s-ile in a morrga'^o of the hind whose title 
docils formed the subject of the motion by the 
defetulaut Johnson, who had S'dd to Bus- 
combo. The Court had made a decree iu tbo 
plaiutitTs* favor— .S>c A, J. R,, 37 

From the affidavit fileil in support of the 
present application by Mr. A. W. Cumiiug- 

ham, who had been manager of the bank at 
Daylesford, it appeared that Cunningham 
took charge of the bank, on 22nd Febi 
1868. Bnsoombe was a customer of the 
and was then indebted to it in the sum 
£1200 or thereabouts on an overdrawn 
account. Mr. Cunningham swore that the 
former manager in handing over chaige to 
him, said that Busoombo had lodged with the 
bank as security the title deeds now in <iucs- 
tion. When Cunningham took charge Bus- 
combo hod contracted to re-scll the land to 
Johnson, who was al«o a customer of the banlc. 
and the title deeds were in the pomession of 
the solicitor, who was preparing tlic deed of 
convejjrancc. After the convcranoc was com- 
pleted, namely about 7th July, 18G8L the 
defendant Johnson paid to the account of 
the defendant Buscombe the amount of 
the purchase money for the hud, bj 
paying into the bank a cheque fer £1200, 
to the credit of Bnsoombe. At the tiiee of 
giving the cheque, and at the same interview, 
Johnson handed toCunnini^bam, as maiuraer 
of the bank, the said title de«b^ ae tiecatm 
for the amount owing from liim to the bank 




on the account current between them. Coa- 
ningham paid the clioqae on the lailh of tlie 
deposit made by Johnson of said dcedi^ and 
by such pavmcnt Johnson's aoooont wae 
largely overdrawn. In 3lavBh or April, tM, 
Johnson called on him at the bank and said, 
that lie intended to get the property imt 
under the Transfer of Land Statute, and asked 
Cunningham if the bank would allow the 
deeds to be taken out* to emible his solicitor 
to peruse them for that iHirpOite; to wliich 
Cunningham ntplied, that the solicitor acting 
for him would have to hold the deeds in trust 
for the bank, for the siHxific i»urp06c stated, 
and give a receipt to the bank to that effect ; 
and to this the defendant aareed, and pro- 
mised to bring tlie i^scdpt of ^Ir. Geake, his 
solicitor, for the deeds. Thereupon Cunning- 
ham handed to Johnson the deed:>, solely 
for the purpose stated, namely, that his 
solicitor might i)crusc them, pn paratory to 
bringing the property under the Trousfer of 
Land Statute, and not in an^ way as a rclin- 

auishment by the bank of its claim to the 
eeds or of its charge upon the propertv. At 
this time Johnson's account was largely 
overdrawn, and the deirds were held by the 
bank as security for the overdnift. Johnson 
promised several times to bring Geake^s re- 
ceipt for the deeds, and at length, at Cun- 
ningham's request, Geake wrote the follow- 
ing receipt, as Cunningham believed, in 
Johnson's presence :— " 'i he National Biiiik 
of Australasia, Dayle»-ford, A|>ril 28th, l^CJ. 
Received some little time since from the 
manager National Bank of Australasia, at 
the above place. Mr. Ambrose Johnson's 
title deeds to Daylesford fluur mill, for 
purposes of application to bring prouerty 
under the Transfer of Land Statute. J. E. 
Geake. Said deeds to bo redelivered to Bank 
on receipt of same from Registrar of Titles." 
The deeds never were returned to the bank ; 
the debt is still due to the bank ; and the 
deeds were not exhibited in the suit by the 

SermikSion of the bank. In reply to this, 
ohnsun filed an affidavit that he hatd banked 
with the applicants for some time before liSKA, 
that he had been accustomed to leave the title 
deeds of all his land with the applicants for 
safe custody, and that the deeds m question 
were so left by him with tlie bank ; and never 
as security ; that for any advances made to 
him before July, 18'!^). the bank hod a siiecific 
lieu on a numocr of shares which were sold 
in August, 1809, and realised £1,GC8, which 
was placed to his en (lit. lie denieil having 
deix>sitcd the deeds as security when he gave 
the cheque for £1,200 ; the bank had then the 
security of the shares already alluded, and of 
the deeds of some ^ other land. And it 
was not till some time after he gave tlio 
clie«jue for £1.2)0, that he lodged these title 
dfcds with the bank. He denied the alleged 
conversation about the delivery of the deeds 
fur the puri>ose of getting the land registered 
under the Tran.sfor of Land Statute, and as- 
serted that the bulk of the oveniraft by tlio 
bank was allowed after the deliv^y of the 
deeds to Geake, namel3% in April, ^^^^ June, 
and July, 18G9. The bank never made any 
claim till after the preliminary decree in the 
suit. Geake 's alliduvit stuti d that But^coinbc 
purchased tlie land at auction on lOth Febru- 
ary, 18(^8, aud instructed him (Geake) to i>re- 
pare a conveyance, and handed him the title 
deeds for that j'urio^^c. The title deeds re- 
mained in Gcake'a po^^ession till Jul}', 18G8^ 
when he handed them to Johnson. At that 
time Geake was not aware that Kuscombe's 
account had been withdrawn ; but if such 
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was the cMe. he helieyed that the aecoritj 
the hiink had was the title deeds of some 
land at Olenljon. On 29th Fehraarr, 1868, he 
wrote to Buscomhe, at the leqnest of John- 
son, offerins to fmrchase said allotments for 
£1.175b to which Bqscombe replied accepting 
the same if paid in cash : tmt the offer 
went oif, and ne was not instraeted to pre- 
pare the oonTeyanoe from Buscomhe to John- 
son till June, 186a He denied haying de- 
lirered the deeds to the hank at the time 
of Mle, hut said that thej were dcdlTered 
by Buscombei On 7th Jnly, 1868^ John- 
son paid the £1.200 to Bosoombe's credit; 
but It was not tUl 16th Jaly. that Oeake 
ddiyered the conreyanoes to Johnson. In 
regard to the receipt Mr. Oeake said, that 
early in April, 1809, he h^d a conference with 
Johnson aboot bringing the land under the 
Transfer of Land Statute, when Johnson 
told him to go to the bank and get the deeds. 
Oeake went to the bank, and asked for the 
deeds, and they were handed to him without 
comment or any receipt being asked for. 
Johnson was not present when Oeake asked 
for the deeds. The receipt was giyen at John- 
son's request, but not in his presence. Oeake 
swore that he did not know that Johnson's 
account was oyerdrawn, or that the bank 
daimed a lien on the deeds, when he under- 
took to defend the suit ; and put in a claim 
to a lien for his costs. 

The bank was not a party to the suit. 

Mr. HoLBOTD on these affidayits contended 
that the bank was entitled to the deeds. The 
deeds were the bank's, and the Court ought to 
direct that they should be deliyered to it. 
The general principle in regard to exhibits 
was, that the person who lent them ought to 
haye them back. The Court would not 
decide anything as to the right of the bank 
to an equitable mortgage, for that could be 
dealt with in another way, Selwoodv. BuntaU^ 
1 Wy., W. and a'B. 96; Duim ». Duwil 8 
Drewry, 18; Jamkton v. AUen, 2 W. and W. 
61 : WaUDer v. AfO, 2Mad.21 ; Angdv, 8mUh, 

9 Yes. 885; McOamb v. , 5 L J.. N. S., 

Ch.,2. 

The Court did not call on Mr. Stephen or 
Mr. Bunny. It could not deal in a summar;^ 
way with an application of the kind by appli- 
cants who wero not parties to the sikil If 
the bank had any claim whateyer they must 
file a bill, or take such other steps as they 
might be adyised— but in its present form the 
application could not be granted. 

Motion refused with costs. 

Solicitors for the bank :— Malleson. England 
and Stewart ; for the plaintiifs, Wisewould 
and Oibbs; for defendants, Lindsc^ for 
Oeake. 



MovDAT, August 29. 

IBM ATTORVET-OIVKBAL AND 0THXB8 T. 
BOOSBS AND OTHXB8. 

MvnSang en Prhate Propertif -^ If^undUm— 
Workmen and ServantB. 

This was an information filed by the At- 
tomejr-Oeneral, at the relation of the mayor, 
councillors, and burgceses of "BsUarat East 
and Edwin Scrase against Thomas Rogers, 
You Pow, Ah Young, Ah Chung. Ah Ching, 
AK Hone, and Ah liung to restrain the defen- 
ndants K>r mining for gold on certain land 
at Ballarat. 

Mr. J. W. Stephen and Mr. Webb for the 



Attomey-Oeneral and the relators, Mr. 
McOermott and Mr. McFailand for de- 
ftndanta. 

The bill stated that Thomas Rogers was the 
owner of allotment 28. section R. Main-street; 
in the borough of Ballarat East, haying a 
frontage to the street of 48 feet 10 inches by 
a depth of 99 feet or theieabouts, and he had 
recently entered into an arrangement with 
the other defendants for permitting them to 
mine for sold on said allotment. The bill 
Ihrther alleges that. the Chinese defendants 
were Jointly carrying on operations' on said 
alUitment as coadyenturers, and had recently 
commenced to work from a shaft sunk lor 
sold mining purposes on ssid allotaBent^ and 
by means of said shsft haye constructed 
driyes and workings under the surfsce of said 
allotment, and under the surfsoe of, or in 
close proximi^ to the main street, and under 
the surface oC or in close proximity to the 
adjoining allotment 27 belonging to the 
plaintiiT Scrase, and on which is erected 
a laige and heayy stone and brick building, 
which is now used and occupied by Scrase as 
m brewery. By means of such shaft and 
driyes the defendsnts (other than Rogers) are 
now carrying on gold mining operations un- 
der allotment 27, and under the surface of, 
or in close proximity to, allotment 27 and the 
main street, and haye taken and aro taking 
large quantities of gold and auriferous earth 
from under the main street and allotments 28 
and 27. It was further alleged that eyen if the 
defendants had not carried their drives and 
workings under the main street and allot- 
ment 27, they were being carried in those direc- 
tions, and m close proximity thereto, in order 
to remoye the gold from the soil under the 
street and allotment 27. The operations 
of the defendants were being carried on at a 
depth of 60 feet only from the surface or said 
land, and the interyening soil between the 
said mining operations carried on by the 
defendaiit, and the surface of the land was 
of a soft and loose nature, and in consequence 
of the mining operations, the bill fUleged, 
that there was great and imminent risk of a 
solKidenoe of the surface, not only of allot- 
ment 28 but also of the main street and allot- 
ment 27: and if such subsidence should take 
place, the surface of the street would be 
greatly injured and the traffic be greatly ob- 
structed and impeded, a serious public nui- 
sance would be caused, and great and irrepa- 
rable injuiy would be done to the brewery of 
the pUintiif, Scrase, and also to other yalu- 
able buildings erected on either side of the 
allotmerit. The bill also alleged, that allot- 
ments 27 and 28 had been alienated from the 
Crown, and that the defendants, other than 
Rogers, claimed to be entitled to remoye the 
gold, &c., from 28. under a license from Rogers, 
which Rogers claimed to have the right to 
JJ*nt: but the Attomey-Oeneral submitted 
that Her Majesty was absolutely entitled to 
all the gold and auriferous earth in or under 
allotment 28, and that the license or per- 
mission of Rogers could not, as against Her 
Maj^ty, confer any title on the defendants 
to mine for or remove the gold. It was further 
alleged that the main street was a highway, 
and that the Borough Council nor Scrase had 

Sven permission to defendants to mine under 
le street or allotment 27. The Bill priced 
Jjr ;n inspection of the mine ; that the 
the defendants, their tenants, agents, ser- 
yants, licensees, and workmen, might be 
restrained from prosecuting or carrjang on 
further gold mining operations, upon or under 
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aUotmenli Sr or aa or unte At Min 
Mid from lemoviiif any of to* •oil or 
or any of tho fKold. kc 

The defendants Rogeiv and Ah Young had 
disclaimed, and the bill was dismissed as 
against them on 14th July. Ah Hong 
answered separately, denied that Rocers had 
made- any agreement with him. or the other 
defendants to permit them to mine for gold on 
allotment 28, but admitted that on 3rd Mprch, 
1870, one John Cornish, of Ballarat, merchant, 
being then in possession, and claiming to be 
the owner of said allotment, entered into an 
agreement with him (Ah Hong), You Cheong, 
Wong Ling, Ah Him, and Quong Wye, all of 
Ballarat, miners, in consideration of the sum 
of £30, paid to him (John Ck>mish), and a 
weekly rent of Xl^he (John Cornish) did srant 
and allow the defendant, Ah Hong, and the 
other parties to the agreement, right, and 
authority to carry on mining operations on 
said land. And the defendant covenanted 
that he would sink a drive only under said 
land, and in such a safe, proper, and sub- 
stantial manner, that no adjoining or neigh- 
bouring buildings or erections might be 
injured or affected in any way whatever. 
The answer went on to say, that the defen- 
dant Ah Hong, and the other parties to 
the agreement with Comif>h, had sunk a 
shaft the depth of thirty-two feet, hot 
had obtained no gold ; denied that any drive 
or working had been constructed from the 
shaft in close proximity to adjoining allot- 
ments ; and denied that Scrase's brewery 
could be injured by the mining operations, 
alleged that the shaft was 160 feet distant 
from the main street and 23 feet from allot- 
ment 27 : submitted the right of Her Majesty 
to the gold to the judgment of the Court 
and alleged that for several years past gold 
had been removed from alienated land at 
Ballarat with the sanction of the Government 
of Victoria and the Attorney General ; and 
snbioitted, therefore, that the consent of Her 
Majes^ to the sinking on allotment 28, was 
to be presumed, even if such consent had not 
been ezpresily given. And the defendant 
denied generally that he was nndermining 
the main street or allotment 27. 

The defendants, Yon Pow. Ah Chung, Ah 
Goon, Ah Ching, and Ah Lung, said they 

were only workmen of Ah Hong, and the 
parties mentioned in his answer. Evidence 
was taken on behalf of the plaintiffs, to the 
effect that the sinking of the shaft would 
injure the plaintiffs* ground. 

It was submitted on behalf of the defend- 
ants, that the Attorney General had no right 
to institute such a suit ; he did not interfere 
on his own behalf, but on that of others who 
had no ground for coming to the Court, Hvd* 
son V. Maddison, 12 Sim. 416; Attorney 
General v. Gee, 2 Wy and W. 122. 

For the plaintiffs were cited Goldsmid v. 
l^nbric^ Wells Commisnonere, L. K. 1 £q. 
161, affirmed on appeal. L. R. 1 (Jh. App. 354 ; 
Attorney GenercU v. SheJUld Gas Company, 
3 De. G., MoN. and 0. 304 ; Beg. v. Mutters, 
34 L. J. M. C. 22. Addison on Torts 166. 
A Court of Equity would int«^Tfere to prevent 
unfavorable damage and mischief. 

His Honour in giving judament, said This 
bill is filed to restrain the defendants from 
raining on private property. The Attorney- 
General alleges the right of the Crown to pre- 
vent private individuals from taking gold 
from private property, and the other co-plain- 



alliRis danger to their property from the 
sinking of the ground caused oy the mining. 
The Attorney-General has clearly a right to 
maintain a suit of this kind to prevent mining 
on private property for gold. He has a ri|hs 
to institute such a suit without waiting 
for the gold b«?ing actually reached. But 
if he files a bill to prevent a bole being 
sunk, he may be answered " It is not for 
gold, but for something else we are sinking : " 
and then I think the information would be 
dismissed. But it is not pretended that this 
shaft was snnk with any other design than ta 
set gold. I think the Attorney Genersl may 
institute proceedings without waiting till the 
gold has been arrived at, for this is a class 
of operations c«irried on below ground, and 
which persons above ground cannot easilT 
ascertain. At the same time, from the al- 
most universal tolerance by the Crown of 
mining on private property, I cannot aa- 
iume tnat the Attomev-General is scting with 
^he view to preserve tne rights of the Crown. 
He is probably actuated by those who appear 
as relators and co-plaintiffs, and who appre- 
hend danger to their prop»*rty from the sub- 
sidence of the earth : ana though it would be 
diflicult for them to maint%in an independent 
suit as sole plxintiffs, yet» as the Attorney- 
General has taken up their fighting, as I 
tUnk he is warranted in doing, I ought to 
make a decree in favour of the plafiitiffs. 
With reference to their interests, it is said the 
defendants ms^ be mining in other direc- 
tions, and that it would be onlv when they 
are mining in the direction of tne plaintiffs' 
property that danger would result to them ; 
but they do not disclaim minins in one 
direction more than another, and the evi- 
dence of Mr. Walsh, who hss had experience 
in leads, is that they would work in the 
direction of the plaintiff's property. The suit 
is, therefore, I think, sustainable sgainst the 
principal defendant, Ah Hongt but as it wag 
instituted without previous remonstrance, a 
somewhat unusual course as regards the con- 
duct of the Crown, and as the defendant has 
consequently thrown away a considerable 
amount of money in sinkiruE, I do not think 
it a case for costs as regards him. Then as 
regards the other defendants, the bill treats 
them as co-adventurers with Ah Hong; but 
they sav by their answer that they are 
mere labourers, which is virtually a dis- 
claimer of all title. But the bill, instead of 
being dismissed as against them, hss pro* 
oeeded to a hearing, and they have been 
oblived to appear, if only to protect them- 
selves against liability for costs for that 
which they did in perfect innocence. I feel 
coerced by the decision of the Full Court in 
The Mayor of BaUarai v. Bungaree Road 
Board, (See Australian Jurist Reports, 
49). There the defendant Bentley was 
acting in an independent capacity, Working 
in his own right, but I dismissed the bill 
against him on other 'grounds. The Full 
Court, however, dismissed the bill against 
Iftim because he was a contractor to the boards 
whereas it appears to me he was more inte- 
rested than tne road board in the quarrving 
operations. However, the Full Court held 
that he ought not to be a party, and on the 
same principle none of the defendants except 
Ah Hong should have been parties to this 
bill. I therefore dismiss the Dill as against 
them with costs, and grant a perpetual in- 
junction against Ah Hong, without costs. 

Solicitors :— for plaintiffs. Farmer for Cuth- 
bert ; for defendants, Baynes for PorcelL 
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Th6 biU WM filed hw David Blair and 
Annie Blair, his wife^ againaiEdmvndCrttiaie 
Qmat and Oeofge LanMrnt* ezeenton of the 
wiU of William Grant, deeeaaed. It stated 
that WiUiam Grant was the hrother of Annie 
Blair. In April, 1M9. being then in a had 
state of health, he went io reside at the house 
of the plaintiffs, at Ballarat; for the purpose 
lOf heing nnrsed bj his sirter, and after 
residing with the idaintiiCi for some timey he 
was reoommended bf hit mediod advisers to 
remove to Hitlbonme. Mr. W. Grant wasde- 
sirovsof following this advioe, bat being also 
•desiroos not to lose the care and attention he 
was receiving from the plaintiffs, requested 
Mr. Blair to give np his then emplof ment as 
editor of a newspaper, and to remove with his 
family to Melboarne to provide a house for 
Mr. W. Grant Mr. Blair consented to this 
nonest. and Mr. Grant then asked him to go 
to Melbonme to negotiate for the parchase of 
a hoBse at a price not exceeding £1,000. Mr. 
Blair accordingly entered into necotiaHons 
lor the pardiaM of a boose in West Mel 
boame, mortgaged for £SMO to iim West Mel- 
boune Building Social, the owner offerins 
to sell either for £860^ free of the mortgage, or 
toselltheeqai^ofredemi»tionfor£d09. This 
offer was reported to Mr. Grant who instmcted 
Mr. Blair to porchase lor £850, and gave 
him a blanlL eheqae. telling him to fill it np 
for the amount necessary to complete the 
purchase, and stating that he intended to 
make a gift of the house to his sister 
Annie. About the same time William Grant 
saw the defendant B^ a Grant ; told him he 
intended to buy the house for his sister, 
and that he had i^ven a cheque to 
Mr. Blair, and instrucled IS- G. Grant 
to withdraw £1.000 from fixed deposit 
at the Oriental Bank and place it to his (WU- 
liam Grant's) running account in order to 

Slace the same in funds to meet the cheque. 
Ir. Blair, thinking it would he more advan- 
tegeous to purchase the equity of redemption 
of the house, and to pay off the mortgage by 
instalments than to psy all the purchase- 
money as once, onlyjrought the equity of re- 
demption, paying £309. When he told this 
to Mr. W. Grant the latter expressed himself 
dissatisfied, but said. **We can settle the 
matter when we get to Melbourne— the house 
is Annie's." Plaintifi;s and W. Grant then re- 
moved to Melbourne, and W. Grant died 
September, 1869. By will, made two years 
before his death, he appointed the defendants 
his executors. The biU put it that the de- 
livery of the cheque by William Grant to 
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Blair. «nd of the depomt-reoeipt lo £. a 
Qimnt. waa iDtonded bj W. Grant to 
operate at an abaolnte ftift of the 
necenary fanda for oompleting the porchaie 
of the hooae for his sister ; and it was snb- 
Diitted that W. Grant thereby oonstitnted 
himself a trustee of the moneys standing to 
his credit at the hank, or a safficient part of 
the same for that purpose. |Haintiffs therefors 
prayed f oi a declaration that the esUte of W. 
Grant was liable to pay the balance of the 

Surehase money unpaid at his death, and that 
efendants might m diiected to pay the same, 
Dand Blair offering on the whole of 
the purchase money being fully paid out of 
the estate, to execute a conveyance of the 
property to the use of the female plaintiff. 
The defendants admitted all the material 
allegations, and submitted the matters of law 
to the judgment of the Gk>urk 



Refeience was made to Pye, eap parif 
18 Ves., 140 ; Cowper v. PiaiMted, The Argus, 
July 7, 1868 ; JSvam v. Jetmingt, 6 W. R., 
616; Bramlh v. BntMtom^ L. R., t £q. 
*" 275. 



His HcMfoUB said the bill was virtually to 
cany out an allei^ agreement made by Mr. 
Grant in his lifetime ; but as an agreement it 
was not supported bv the evidence. Mr. 
Grant probably intended to give the place to 
his sister : but the facts were such that the 
Court could not make the decree the plain- 
tiffs asked. None of the cases quoted applied. 
Siill, the question was one which might f airlv 
be brougUt before the Court, and he would 
therefore direct the costs of plaintiffs and de* 
fendants to be paid out of the estate. Declare 
that the representatives of Wm. Grant have 
no claim to the equity of redemption of the 
purchased land in respect of the mortgage 
money that had been paid off, but are not 
liable to make further paymenta. Direct costs 
of plaintiffs and defendants to he paid out of 
the estate. 

Solicitors :— For plaintiffs. Crispy Lewis and 
Wilks ; for defendants, Oaunson. 



Tbubsdat", Sept. 8. 

Supreme Court RuUb^ Chap, 5, Nf^ 7,'Sennoe 
of Decree on Pertona tnteres^ecf out of the 
Jurisdiction, 

On Sept 1, Mr. J. W. Stephen, on behalf of 
the plaintiff, asked the opinion of the Court as 
to whether it was necessary to serve the 

Sersons who were out of the jurisdiction, 
ut who were interested in the will, with a 
copy of the decree. (See 4* /• i?** 41.) 

His HoNoui^ gave the foUowing judgment 
—A (question occurred before the master 
in this caie upon which Mr, Stephen, 
as ooiinsel for the plaintiff, asked my 
opinion in his praaenQei The decree waa 
made under our rules chapter St, Now 
7, directing service of notice of it upon 
persons intereated, not made defendant^ 
pursuant to that rule, and the master felt 
a difficulty as to the necessity of serving 
persons interested who are out of the )uiis« 
diction. Under the old practice of proceed- 
ing bj subpmna in suits in England and beta 
it was necessary as to persons out of the iuris- 
diction, who should otherwise be parties, to 
state their absence and pray process when they 
came within jurisdiction, and the suit pro- 
ceeded without them unless they appeared, 
they having power to appear. In some sense. 



they might he called partiea. By the rule in 
question all persona wha nnder the former 
practice of the court, would he n e c e ssa r y par* 
tiesi should he served with notice and then 
hound. My first impicasion was, thai 
persons out of the jurisdiction were not befora 
necessary parties, and therefore need not be 
served, but the master has referred me to 
an finglish case Comers v^ Z<a»ris, 10 
Haie, App. 97. in which it was held that 
under a parallel provision in 15 and 16 Vic 
ch. 86^ aec 4%, a person out of the jurisdic- 
tion might be served as having been a neoet* 
sary vartf^ In England the inconvenience of 
the necessity to serve such a person would be 
obviated bj the rules Oct 16, 185% Na 19, 
giving the master a discretionarx power as to 
requiring service which has not been given by 
any rule here. The Equity jjudgrs in £ng« 
land, under an inherent power or the acts 3 
and 4 Vic. chapter H 5 Vic chapter & 
and 15 and 16 Vic chapter . 86, affected 
to bind persons out of the jurisdiction by 
service under general orders; but this 
power was altogether denied in Cookney v, 
Anderaon, 1 Dc G. J. and Sw, 865 ; Foley v. 
MaiUardet^ id. 889 ; Samuet v. Jtogere, id« 
396 ; and if that denial is right I apprehend 
that judges making rules of court in 
England could not affect persons out 
of the jurisdiction except under special 
statutes. Our colonial courts have less pre^ 
tensions to such powers. If the 15 and 16 Vic, 
chap. 86, sec 42, authoriaed the English cohrts 
to siffect persons out of their jurisdicdon by a 
decree and notice to them ; we have no such 
statute, and our j[udges, by adopting the 
language of that section iif a rule of court, 
could not affect persons out of their jnrisdic^ 
tion; but I think that they did ^ot attempt 
to do so, and that the necessary parties within 
our rule are only persons interested and 
within our jurisdiction. 

Solicitors :—Foi^ plaintiffs, Taylor and 
Manton ; for defendants, Duerdin. 



COMMON LAW. 

BITTING. IH BAI^CQ. IflCHAELyAS TRRV. 

(Before their Honours Sir W. F. Stawell^ 
C.J., Mr. Justice Barry, and Mr. Justice 
Williams.) 

Thubsdat, Sept. 1. 

M*lIAnOK V. O'KKBFB. 

If i(/ttf Tresapaea—Damaae to Property^ 
Juriediciion of Jueticea. 

Appeal from petty sessions, WarmambooL 
Mr. Molesworth for appellant ; Mr. Casey 
for the respondent 

The case stated that **the complaint 
alleged that on the ^th of March, 1870, the 
defendant John O'Keefe, did commit a tres- 
pass, and break down a fence, the property of 
complainants. It was proved at the hear- 
ing that the complainants were in occupation 
of the land in question on which the fence was 
erected, and complainants produced a lease 
of the land from the Board of Land 
and Works to Ann Bowles (one of the 
complainants) now the wife of Patrick 
M'Mahon, dated April 3, 1867, for seven 
years, defendant admitted having taken 
down the fence, and produced the Oovernment 
Ga^Ute of 1st December, 1868^ which contained 
a notice of the forfeiture of the lease by the 
Governor in CounciL It was proved for the de* 
lendanl th«t the thistls iaspeolovof the Hamp^ 
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AxnrrKAUAX jubibt 



to b>ertomiMlMi4toq>wliuBwptoAfriL 
WOLBoowiMroroooaplw bainiitoto I^mm 
tel«o|«M|N|MriMtotlMlliM^ Tlmm^ 
■klnlM oiitiirmiiMi^ tluife iha baMw Imk^ 
mtelora flMitad «M iaMiA«i«i4 to MippQft tk» 
CMpbinft, and toU tiM wbllottllM of llw 
BoiiM io ihe CtoeCte WM abo praof of tiM Imp- 
itrftoreof tho Iom^ aiid thAlUio oomMb- 
ABli had BO inleiMt in the piopertf •" Fioai 
Ihii docWoa nooiplaiiianli appaaiad. 

Mr. IfoLiawonH.— InMiMetiveof anf qpas 
tfon of litK Um oomplaliianli wom in poma* 
don of the proper ty, and ageliMt a wiov^ 
doer, aethe deCeodaiit w^m, eoald maintoin aa 
aetioB for traepan for fnjart to the innoa— 
Aal4 «. if tdeor^ 8 Bine. N. G.fl6;Roeei^a 
Niii Prine. 568. The ■taleatoBt of the JaeHeto, 
therefore, that the leato had heen iorfdtod, 
did not affeet the Ga•^ and ae Uietaetedon 
the rappowd forfeitara, their deoWon vae 
erroneooe. The ■tateoient leipeotiiw the 
Ihiftlee wae only tome evidenee that the ooei- 
plainanti weie net in poweMion. hot it oonld 
not Wttigh acainet the poiitive etatement that 
thev were in ooeapation. 

llr. CAaiT. —Theie are two oaaaee of action 
in tlie Miinnione,— oooiniittiat a tieapaM, and 
bfcaking a fenee; bnt these tiro eannot he 
Joined in that way. If theeaee went aeoneof 
wilfal treepaM nnder aeolion 17, Mib-«seUoii A. 
ilvasdiflpoMd of hy/Mer e. Wheaikmd, 2 
Wy. and W.. tSQi where it wae heid that the 
eaees oontempiated by the aeetion were tiioee 
where one pereon in actaal and andifpoted 
poweerion lonnd anollier who tremaMed. and 
lefneed to leave, wlien ordenid. Nor ooidd it 
oome under enh-eeetion 7, damagine property, 
for the property did not belong to the com- 
piiinanta By the Land Act 1S69 GmeUe 
notiee was ■oAoient evidence of the for^ 
feitora And a« the caw waeone of diapated 
title, the meguitratee had no JaiisdictioB. 

The Cnir Juenea.— It certainly ia norel 
that joatictis thonld try actiona for traapaan 

Mr. MoLnwoBTH.— The caae doea not aet 
oat thi« aammone m esBtonae, and the Court 
ooght not to preanme Uiat the Ja»ticea tried a 
caae over which they had no jariadiotion. The 
conolaiot may have been nnder Sec. 178 of 
the Criminal Lew and Pfaciice Stotnto, Na 
SSS^ which providea a pnniahment for injary to 




SeeL 



The Cbiv JoancB.->That ia a criminal 
offence, hot the pieaent ia a iAifii proceeding. 
We think that the ioaticea arrived at a aonnd 
conclosion, and tnat the defendant waa al 
liberty to prove, aa he haa proved, that the 
oomplainanta were not pomoiaed of the goodea 

Appeal diamiaaed, with coata 

Attorneya :- For appellant Pidien; tbt 
leapondent, R. R Woolcott^ for HancodL 

PATinB ▼. raBLiT. 

Patrnmu^rn and ffarbowrt Ad^ No, 
45— Naliee§ io Memam Wreck 
SeeurUy. 

Appeal from petty aeaiiona, Williamatown. 

Mr. Miller for appellant ; no appearance for 
leepondeuL 

The caan atated waa aa fdlowa :— 

'* The complaint alleged that a certain diip, 
called the Elixa, having been «v*ik and per- 
mitted to remain in the port of Melbonme, In 
Victoria, and that George Y«o Fiihlvv (the 
defendant) being the owner of the aaid ablp, 
did not clear the aaid port of Melbonrne of 
the aaid ahia, and every part of the wreck 
therRof, within the period of 14 daya from the 
9sh May Uat peat being tlie time reqnired by 
Charlea Braduey F«yi«e. the Chief Harboar- 



of Victoria (complainant), by a notice 
in writing aerved npan the eaid Oeorae Teo 
Fiahlry. and the! the eaid Oeotge TeoFiahlev 
bad not forthwith, after receiving the aaid 
notica given aacoffity to the aatiaf action of the 
aaidC. B Fayoa^ the aaid Chief Harboor. 
larternf Victoria, for the removal of the aaid 
ahip calltid the Eliaa, and the wreck thereof, 
within 38 daya from the aaid 9th May laat 
naa^ being tiic farther time aa tbe aaid C. B. 
Payne, aa the aaid ehifsf barhonrmaater, did 
appei*^: *b<^ tbeealon the defendant waa 
awainnfld to ahow ean^ why a warrant 
ehoaM not he iaaoed to remove the aaid ahip 
MHaa, and the waeck thenof , caaaing the aaoM 
to he add in accordance with tbe »totato in 
Uma aaee made and provided. The defendant 
MMMiamd to the anmmona and ahowed canee 
whf a warrant ehoal • not iieoo for tlie lo- 
moval of the aaid ahip and wraak thereof 
Mainet htm aa the owner theroot and 
after hearing the partiea and the evidenca 
addnced by thent, wo didon the Uth Jane, 
ijgZO, diamiaa the complaint It waa provtrd 
npon the hearing tnat wedefendant parebated 
thoMtidahip SUhw and the wiaok tliaioofc gg 

■fant lor a prindpal naiuuned. Itwaa alao 
Mmittod.that defendant had not enteiod into 
the aecvity leoairad by the oondading part 
of thenotioaa UponoonaldeiingtheiiiSeoabIt 
appeared that the right aoeraiiig to the do> 
fendaat nnder the ftrat notice ofhaving time 
toreoBo^ethe wreck without giving aeeurity 
waa hamediately deatioyed & the aecond 
notice, which aeemed to throat additional time 
upon the defendant with the aole view of com- 
pelling him to give aeeurity in the Arat in- 
atance^ a proceeding apparently not faitended 
by the Ladalatuie, vide aeetion 46 of the Pea- 
aengera Harboun, and Navigation Statata, 
1865^ We therefore thought the noticoa not 
Coding upon the defendant^ and we deter- 
mined that the matter hereinbeforo atated 
waa inauAcient to auppoit the aaid con- 
piaint." 

The notice waa dated 9th May, and raquiied 
the dtdendant to clear the port of the ahip, 
and tofive eeearity to the aatiefaotion of the 
oomolainant for liie removal of the ahip 
within 28 daya from the date of the notice. 

Mr. Millie. ^The language of aeetion 46of 
Paatongeia Harbouia, and Navigation Act 
Na 250^ ia not very dietinct, but it meant 
that the owner had the option of removing 
the ahip within a time to be atated Iqr the 
harboarmaater. and at the expiration of that 
time, if he liad not removed the veawl he 
inta to give aeeurity to renkMre her within a 
further time to be epedfied by the harboar- 
maater. But the operation of the aecond 
notice did not begin till the time mentioned 
in the llrrt had ezpiied. 

The Chup Jo8Tiog.^We think that the 
harbonrmaator in this caee did what he ought 
to have don& He gave notice to the owner 
to remove the veaael within 14 daya, and inaa- 
much aa he could not know whether the 
owner wouhl remove the veaael. or give the 
aMsurity mentioned in aeetion 45, he fixed a 
further time for the removal of the ship, in the 
event of the owner giving the security. The 
juaticea have thought that the aecond part cf 
the notiee neutralised the first. In that view 
we think theyan erroneous— both notices are 
consisrent The Leaislatore allows the owner 
the option of removing, or giving security for 
removal, within a further time to be named 
by tbe barbourmaater. Tbe barbourmeater 
by bia notice allowed the owner tlie ezerdse 
of the option, and named the further tinioi 
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RBP0BT8.— You I. 



Appeia allowtod with Mtti. 
Attorney: —For appelUnt, Gnrneri, 

▲HDUWay. HABLIT. 

Judgmeut tiffned by Conmni mi oiide oAler 
Vifemiomi had Seq^tutraied hii Bgtaie. 

Appeal from an order of Mr. Nolan, the 
Judge of the Coontf Ckmrt at Cariebrook. 

Mr. Fellowii and Dr. Dobiou for Uie appel- 
lant; Mr. Billing and Mr. Gasef for the i»- 
•pondente. 

Andreve and Logan med Harlejr in the 
Carisbrook County Coart for £636 7a, both 

gaincifff and defendant conetunting to the 
>nrt haviug jariMiiclion. The plaint waa 
filed on 4th January, 1870, and waa *' on an 
aooonnt etated." Jndgment was coneented 
to by Harley. for the amount claimed, on th«> 
■ame day. Jodgmrat wan entered up with £9 
ooeu on let Febmaiy, 1870 ; execntion imed 
tame day. and a levy wat made on 2nd Feb- 
ruary. Harley proteeted against hit goods 
being told undtir the ezeoniion, but the 
plaintiffs persisted. Harley then asked if 
they knew any one who wonld buy privately, 
aud they found a pnrehaittir in one JUuider, 
who gave £1.000 for the stock. Of this £535 
was paid in cash, and the balance Inr bills at 
one, twob and three months. The £636 cash 
received from Lander was paid over to the 
pUintiffs. On 10th February, Harley volun- 
tarily sequeiitrated his estate, his creditorb 
bring scheduled at £t651, and his awets as 
£461 the amount of the biUs due by Laoder. 
An inquiiy instituted by the assignee. Mr. 
Jaoooih, snowed that the plaintiffs had ad- 
vanced Isige sums lo Harley on condition that 
he would consent to judgment being signed 
again«t him when called on. After the ad- 
vaneef, however, he gave bUls to the plaintiffs 
for the amounts he owed them which were 
current when the action was brought. The 
acfiioo sras brought -haeause the aefendant 
aitked the plaintiffs to lend him £60 in De- 
cember, l£(w, and they only gave it to him on 
condition that he would immediately consent 
to Judgment beinc signed against him for the 
wbole aioount of their claim against him. 
The goods were taken in execution before the 
bills wese duew Unta 29th March, when 
Logan, one of the plaintiff % was examined in 
the laaolveBt Coartk the gmlgiiaa waa not 



awara of tba iiailua of the tranaaetkwa ha* 
twean plaJatiffa- and defendant ; but on ls6 
June ha took out a aumuKiiis bafora the Jndfa 
of the CkNmiy Court to sal aside the Judgmeua 
in the action. Tba Judge set aside the iudg« 
mant sofar aa vsgaraed a sum of £60 only (the 
aosount advaaoed in December, 1660), and 
the aarignea appealed. 

Mr. FfebLOwa uiged that the oonaanl to 
Jadimaiit was a fraad on the estate ; that tha 



ooald not bring their action lor thn 
aaonnt dne to them whua the bills wan« cui^ 
rent ; that the action could have been do* 
fended ; and that the assignee waa therefora 
entitled to hava the Judgment set aside. la 
fact, the case was not diitingnishable from 
JTyls «. IFittkNns, Supreme Court, Novembct» 

n where a judgoient^ obtained under neailf 
tf droumstancs^ was set aside. 
Mr. BiLLaro.— The objection to the actioii 
being brought during the currency of the biUa 
was one that could be waived by the de- 
fendant ; and, as ha did waive it by consent- 
ing to Judgmenik the aiaignee could iiot repu* 
diata his acts. Moreover, the money waa 
paid to the plaintiffsu not in consequenos uf 
the execution, but voluntarily ; and further. 



tills application waa made too late^ as, by tba 
County Court rules, an appli cat ion to set asida 
a judgment should be laade within a weak 
after Judgment was signed. 

Mr. FgLLOwa —The County Court lulsa 
cannot repeal the LMolvent Act ; and if a 
sequeatratMm was compulsofy. and not voiun- 
tory, it would be fanposaible. if the plainlifa' 
viewa^ were correct^ for any Judgment to ha 
set asides 

The CBuy Juanoi. • There is no sonnd 
distinction between this case and £yt§ «» 
WmamM. The piindole is plain and die- 
tiuct that a judgment improperly signed ope* 
rates prejudicially against the estate, and OMif 
be set addeTln^iis v. WittkmM, plain- 
tiff sued for money nut actually doe^ and tba 
Court set aa&de the execution «xcept as to an 
amount which the plaintiff had paid and 
which was due. The plaintiff obtained hiava 
to appeal against that decision, but he did 
not prosecute it^ and we must take it that tha 
decisiim was correct In fact^ we have na 
doubt of the aoundnesa of that dvcision* 
The present case differs from that only 
in this respect, that here the defendant 
promised at the time the original debg 
lyas contracted to allow the plaintiffs lo 
riign Judgment against him. If this Jndgmeal 
were merely in execution of that ptomiss^ 
tliere would be a distiuotion between iCufls «. 
IFidiaais and this case, for the plaintiffs 
might very fairly urge that the money would 
never have been advanced but fur the pt^ 
ttiise ; and no doubt to a certain extent thesa 
promises must be sanctioned, otherwise per* 
sons in dilBcultiee would fii*d it diffkculL if 
not impossibki, to obtain credit Bat after 
the promise was given the plaintiffs took tba 
acceotances of the defendant and that wo 
think, amounted to a suspension of tha pro- 
mise during the currency of the bills. Tha 
defendant was not released from the p r omiai t 
it was only suspended. Aa to the saoond o^ 
Jection, the money was paid to induce tha 
execution being withdrawn ; but for the exe- 
cution, the money would not have been nai^ 
As to the last objecrion, the County Court 
rules do not apply. This Is treated as a fraud 
on thebodyolcivdituni We do not see nov 
how the time can affect the que*tioa. And 
the assignee acts ina representative capaci^ r 
he liaa to con«ult the creditors, and a body off 
creditors do not act so promptly as one maa 
would act in the furtherance uf his own into* 
lests. They have to consider whether they 
will risk spending thrir money, and till tho 
obtaina their consent ha cannot 



Appeal allowed, with costs ; decision ra* 
versed : Judgment set aside ; and idaintifli 
ordered to pay thedOSOTs. totheassigneea 

Attorneys :— For appellant Hoskins ; fot 
respondent^ fiamueL 

Thecaae of KyUv, WUIkmu, alhsied to ia 
argument of the aliove^ waa not repotted, and 
we therefore publish the following reasona 
given by the Court for its judgmeot on an 
application bj Dr. Mackay for a rule ntst, to 
rescind a JndgB*s order, made on suoAions in 
chambers. 

In this case a rule nid was applied for, to 
set aside a Jodae's order, made on summons^ 
in chitmbers. The fsets of the case are very 
simple. The plaintiff in tihe action was, for 
some reason, willing to assist the defendant 
He had given bis guarantees tocertaia perK>n a 
fiir the ripayment of tha price af goodi^ 
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▲VBTRALIAN JTJBI8T 



bf vaMif or tteM gos c Mi H ii the de> 
fcadwit luid obiMiiMd deUverj of foods to oa 
OBMNint of £500 and vfmtadM, In tho begliio 
ninf of the jm* IM^ the nma gnofantafld 
beiiif (then unpaid, and tho defendant beinc 
olao indebted to the plaintiff in f lOOTfor 
inonejr lent, applied to nim far a ftirtlier ana- 
lantee to an anoant of abuot £800. Tlie 
plaintiff refoaed.: ttule« ihe defendant oon- 
aentad to a Judgment being obtained acainit 



ng oi 
rVi 



him at the piaintiff*a rait wiUiama aaicnted. 
and Oft the 4th Jipril,180a, awrit in sn action 
<ff ffjfle .V WiUkmg, was imned and eerred. 



The partlcnlar* of demand won for monear 
lent money paii*. mnnej liad and raeeivod, 
and interen^ and on the aamo daj the d«f«2nd- 
nnt eifiied a e«inaent to n jodne'e oidor to 
ontf r nn iudgmetit In part of nia ezamino- 
tion, .WiUiama atate*, that it was arranged 
betwren him and Kyte that ho waa not to 
appear ao the action. The pUintiff gave the 
additional gnaiantee (the date ia not itated), 
and afterwAida on tiie 4th Jnne^ 1006^ in oon* 
oaiuenoe of aome information Jbo liad leoeiTed, 
ai^Md Judgment In default of appearance^ 
and on the lame dar iaraed aancution. A 
levy waa made, and the plaintiff leoelyed 
£m 16«. 6d- amoubt of Judgmrnt On the 
29th Jun^ IMM^ ibe defendant voluntarily 
acqueatratod his estate aa inaolvent and on 
the ^d Ojctobi-r, an application waa made bj 
aummons to a Jodne in duMobeia, on the part 
of the oflkdal aangnee of the estate, calling 
on Kyte to nhow eanae wlgr the JodgmMit and 
writ of /. At iaioed thereon, sboukf not be mA 
aMo, and why he slKmld notpay to the 
oficial asslffiiee of the ontate of William*, the 
pufli of £8S6 Ifis. 6d., recovered and received 
by the plaintill in the action under the aald 
writ An order waa made astting aaide the 
Judgment and writ of jL /bl Iaraed thereon, 
ozcept aa to £100 ana ciots^ and directing 
ihaikiheflilntiff in the action ahould pay to 
Henry Steel Shaw, as official assignee, the 
mamm seven hundred and liil|r ponnds, part 
of the anumnt recon^md and icctlvcd by the 
plaintiff utider the writ of ;C /b. The rale 
now moved for waa to reacind tnat order, and 
alao the nile making tlie order a rule of court 
Bettv Tkid ODowI.I*. C,9IO,waarefennd 
to in the application in chambers, and tliat 
oaae appeam ^ us to form a preiDedimt by 
which wttoaay be safely guided in the present 
instanaa. ThHre an amount reoovered under 
a Judgment signed on a warrant of attorney. 
In ezceas of the ram actually due^ wan ordered 
to be npali on an applicaticn by the assignees 
of the defendant who had become bankrupt, 
the court refbsing to ez^end the meaning of 
the tcima of the defeaaance^ so aa to includv 
an understanding oi the parties aa vwom to 
by the plaintiff, thr deiendant making no 
affidavit In tlM nreaanteaae no declaration 
haa been delivered, the only document to 
^[uide tho eonrt ia the * particulars of de- 
mand,** and tht-y are of the nature already 
ats^— money paid, monej lent money bad 
and recett^. and IntKiest When Judgment 
waa signed by the pkintiff, £100 had been 
lent to the defendant but beyond that sum 
nothing bad hern paid bar him. The sum of 
fflOO paid on acoonnt of a guarantee to the 
bank, waa so paid since the levy. No further 
amoant than that £100 for money Ifnt could 
hava been xteovered under these particulars 
of denssnd. A guarantee is not evidence of 
moocj len^ paict had and receivHl, and iu- 
terpst; nor wiU the mere liabUity to pay, 
auatala any one of the causes of action men- 
tioned in these particulars of demand. No 
mooej was psid: and as it appears to us the 



•ziatence of a IfabiUty cannot be considered 
M evidence in rapport of any declaration 
which ought to have been drawn on this writ 
and these rarticnlara of deoand. Their plain 
meaning should not be extended so aa to 
enalile the plaintiff to israe execution for 
more money than had been then psld by him. 
The plaintiff*a version of the arrangement 
betweiti him and Williams, which he gave on 
the 10th St'ptember. differs from that which 
he gave on the I4th October; but taking the 
Interpretation most fevorable to the plaintiff, 
the Judgment waa to be, at moat £ aecurity 
for money then lent and money wlien paid 
under the guaranteea already iJven, and to 
be given. Before any money beyond the ram 
lent had been so paid, the sequestration iutrr- 
yeiiad» add other rights aroae, bv which Wil- 
liaBMl' estate became assets for his creditors. 
Casea were referred to with a view of ahewing 
that an agn'ement made at the request of 
ancmier, or by which any benefit haa been 
conferred on another, Morda rafllcient con- 
aideralion for mpportlng that agreement 
The present Judgment and execntioik are not 
Impdigned aa haying been iigned without 

oonsideratlon. 8o for aa vegunla money lent 
the Judgment is good. It is fvn the exoem it 
ia odlected to. If the c^e had gone to trial 
that exoem could not have been n-covered. 
The plaintiff in the action by retaining it 
commits a fhiud upon the general body of 
creditom. Although he haa not paid any 
monoy he baa attempted to recover, and hsa 
receiyed fkom the goodaof the dufendaat that 
which ought to have been distributed 
amonfrt^the general body of creditors. We 
need not consider what relief the plaintiff 
would have had if he paid money ander theae 
guaranteea. It might be questionable if he 
could recover in the present form of action 
for any eom beyond the money lent That 
£100 being allowed on the application made 
on behalf of the official amlgnee, we think 
the dednion of the Judge in chmnbers waa 
rabat^ntjally right and we thereibre reluaa 
the rule min. No allui«ion waa made during 
the applicarion to the form of the ordrr. Tlie 
Judgment nnd writof/,>b„ except as to£100L 
are set aside, and then payment of the excess 
diircted to be made. We apprehend that 
strictly speaking, that is not correct. The 
Judginent shoukT have stood, and theexecu* 
tion only, and as regarda the excest diouht 
have been set aside. We so undMstood the 
decision in il^v. Tidd. Hadany objection 
been made on this ground it ndcht have been 
obviated by amendmentk involving a mera 
question of costi. llie Judgment haa been 
satisfied, and the material question is, whether 
the plaintiff in the action should be com- 
pelled to pur the ofHcial assignee the excem 
of a levy. We refer to the drcumatance, lest 
it mii^t be supposed we considered It of any- 
thing mors than a formal charaoter, Enia 
msjrsfbsed. 



MOVBAT. S VT. S. 
ffU OOMMIBOIAL BAMK V. MOTIiUr. 



Demurmr to declaration. 

Mr. Fellows in rapport of the declaration ; 
no appearance in rapport of the pleiL 

The declaration stated that In const- 
deration thai the plalntifft at the Rqueat 
nf tho defendant would allow one 8. J. 
Fischer aO overdraft from Hmo to time 
on her current acoonnt with Ihe plain- 
tiff«» fo an extent not exceeding at any 
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iUm fba MID off sunt thft dutedMil pio- 
miied Um plaintifft to pay to them on dMDiuid 
die aaMNWl of uiy MMh overdimfl to Ibe ex* 
toot tMvnid, with tho vmiaI bftiik inteiwli^ 
in eaw tiM wid & J. Fltobw tlioQld nol 
pay tiM Muno; and the plain tiff« af«r 
tlMl% aftor the makiim of laid proniMb 
Ibey did aUow the idd a J. Fieoher an 
overdraft from time to tine on her aeoonnt 
carrent with the plaititiffa to ao amoant which 
inmediatoly befoni the coameDceiiHent of thie 
■ait exceeded £lMt and then gaTO reaaonahle 
credit to the aaid 8 J. Fiacher for the repay- 
ment (»f said overdraft; andalthonghlhenid 
dMlit had expirad before the commencement 
of thia tm^ and the aaid & J. Fiicher did nol 
al any time repay the OTerdraft. or any part 
thereof, althongh reqoired m to do. of which 
defendant had notice and waa leqnetlisdto 

Say to plaintiiF* the amount of the teid over* 
raft to the extent aforesaid, with intereet, 
yet thn detmdant did not pay eaid overdraftk 
&e. Defendant demurrMi to the declaration, 
on tlie gronnd that it ditolceed a breach rif a 
condiciou not to allow an overdraft to an 
amunnt exceeding IlM, and that each breach 
diMshaiged the detendank 

Mr. FgLLOWB reff nrd to Parker v. If im; 6 
M. and S. 239; Lanrk v. SeM^eld, L R. 4. 
C P. 6Ci. The fact that tn overdraft waa al- 
lowrd for a greater amoont than the enaran* 
tee did not atfeot the defendant's liabilii.y. 
The bank only aooght to maka him answer- 
able for the amonnt he gonranteed. 

The CHiir Juancx.— But it is qaestionable 
whether a man would give a guarantee if he 
knew that it* amonnt wonM be exceeded. 
It may often happen that beca n se a larger 
crniit was allowed the surety is nnable to 
rpoovrr anythiDff from the debtor. However, 
althoogh we have some doabtk onr jadgment 
will be for plaintiff. 

Demnrrer overmhid. Judgment lor plain- 
tiff. 

Attorney t-^For plaintiffa» Clayton. 

UVMOH T. IVAirt 

Tvum Clerh -Bwrgm Lit^Omurim i/ name 

Appeal from petty sessions. Hotham. 

The defendant is the town derk of tho 
borongh of Hotham, and an information waa 
pnfernd against him for being gviltyof n 
MgHieataetof omiately MglliSBllyomtt- 
tSgSe name of the informnnk^Hn^ 

LennoOL fiou the bniiSM Ua^,2!^^ J5?^ 
of Hotham for the year 1870. The to- 
formanl waa the oocttpter ol mm wo- 
p«rtar in KUxdbethattesi; ^>»<^ 

ratod for inch PyP^J^i •2* ■V¥S 
OB the boriMB Hat for it telMft. Hekad 
paid aU imlao except g nto of 8d. in ^ 
pouid, alleged to have been made by ^ 
SSnndfl of toebofonih under •ba^^J^ 

Na 18i on SOth ^m«b^* }!!!LJJTJSZ 
formant waa % defealtor in vaspeel of 1^ 
mie^ It waa ptoted. however, J^^m}^ 
the ratebook nor the aDeged rate of M. in tte 

pound was iignod^bv any ^^^^^^ 
?the borongh tUI Ut Jnnn, 1871^ ^^^ 
of the oouncUloie^^ilgned the aame; that 
thfoe other conndUoia had dgned on Uth 
June ; that the dato of the ■yn^ni^,^ 
into appi^nd \v the imiebook to ,be Hth 
Jnna. iSTaTthe wofda "let June" befaig 
eun^Mt, ud the words "14th June^ in- 
serted. The informant's name appewred oa 
a defaaltere' list made by the ram coUeetor. 
which list was delivered by the rate oolle^ 
to the town derk. There were on the liel 



aboot 000 other namea of persons who had 
paid all the rales but the one allnded to. It 
was proved by tlie informant that ha^ and 
aiao tliat each of tlie persona whoee naasa 
are mentkmed in the defanltan' list mada 
ont by the rate collector, were all entitled to 
be enrolled on the bnrgrss list to be madeoni 
by the defendant, as town derk. for the pm- 
sent year, under si*ction 60 of the Borooghg 
Statute, Na 859. if the alleged rate of 8d. in 
the £1 was not legally made within threa 
mouths before 10th Jaueb 1870. The namea 
of the informant and the 000 other do* 
fanlters were omitled from the buniaN Usl 
for 1870. It was contended for the informant 
that the rate of 8d. in the £1 was nut 
legally made, as it was not signed till 14th 
June, 1870, and therefore that Lennon was not 
a defaulter in respect to a legally-made rato ; 
and that ae the rate was not signodatthetima 
the prseent Buffoagha Statute (lepealinc Na 
184) came iuto operation, it could not be skned 
after that dale, and no person could be a 
defaulter as renrded it : that the defaalten' 
list was theretote a nullity, and the town 
derk ought not to have acted on it It waa 
also contended that, aa the town clerk had 
eharaa of the books, bo was bound to esi^ 
mine the rato book, and ought to Iwve knows 
that the rate was not sigiied by three coun- 
dllurs till 14th June^ 1870, a^d ought thera> 
fore, to have known that it was not a rato 
made three months prior to 10th JunOi 1870 ; 
that the informant was, therefore, not a da- 
fanlter in respect of any rato made threa 
months before lOth Jun^, and ought, there- 
fore, to have been on the bnrgms list For 
the defendant it waa oontended that there 
waa no time limited by either eection 188 
or 180 of the Munidpal and Local Goiw 

e rations Act within which it would 
necessaiy for three membera of tha 
ouundl to i>ign the rato; that the act 
showed oondusively that it could not be held 
that it should be signed immedialelv on tha 
making of the rame. by the provision for a 
reviaion cnurt by whidi the lint might ba 
amended by adding or omitting from the liit 
the name of any person omitted from or in* 
sorted in the list ; that the defendant as towia 
derk would be acting ultra etrss. and in fagt 
deciding on the validity or invalidity of a rate^ 
if he were so toad ; and that it was his dutyi 
under section QO of the act to omit the nassa 
of the informant and of all persons oonsti- 
toting the defaulten' list for nonpayment of 
the alleged rate of 8d. in the £1 from tha 
hui gem list in conformity with the burgcea 
list delivered to him by the proper oiioer. II 
waa aJeo contended that the informant should 
have appealed to the revision court to havu 
his name ineerted in the burgem list instead 
of appealing to the criminal side of the Oouit 
for a penalty : that as the act iiointed cut a 
legal Rdreu for quashing an informal or irn* 
proper rate by a court of Mneral seesions, tha 
remedy was to appeal to that court ; that tha 
petty sessions h^df no Jurisdiction, as, if they 
fined the defendant they would be. in effect 
quashing the rato of 80th December, IMl 
The iusUcee dkagreed with the defendant; 
but Mieving the matter to be one of prim* 
dple merely, fined him Is., without coolie 
from which dedaion he a ppealed 

Mr. Higinbotham lor appdiaat; Mr. Fd- 
lows lor respondent , ^ .^ „ .^ 

Mr. FiLLOwa refenud to Kkng « BmrM, It 
Ad. It EL, 460; JTftvo- Short.} Q.a. Olj to 
show that the signature of the coundlloia 
to tEa validity of a rata. 



246 



114 



AUSTRALIAN JURIST 



Mr* HittnrBOffHAK.»UBdtr Um Mllfa 184 
tlMtoini elork might h*f« biA tome diaera- 
Hoii M to tha making up of a tmigaia llit ; 
fcttt bf tha aet No. 369^ aaetion 5QL ha hat no 
<iw»lioa Ha mast taka tha dafaiU'.^n' list 
M pmentad to him bf thanta eoUaelor, and 
omit ail iu thai Uat from tha haigam Ui*. 
Tha town dark had no maana of inqniring If 
were Tightly on tha dafanlien' uat 
oaght to hava appaalad to tha 
verimon oooit to hava hia nama iniartad in 



panona 
'Tliainf( 



iha Uat Evan if tha imla waia illagal tha 
town elark was oiot a Jadga of it ; all tha act 
aaid waa that ha moat look to tha ralea which 
ahall appaar t^ tha rala*book to ha?a baan 

nadcw 

Mr. Fgtbowa, in raplj, dted$9addma v, 
LofiuU, 13 Q.II.. esr. and Aw. fi Ac Wai^9^ 
Board tf HtaUk, 5 a ftaTSsL 

The Chibp Ju8noB.-^pe€ial caaab akatedbj 
laitiam for oar oonaidaration. Tha informa> 
tlon waa laid bafore tha maabkratei for tha 
omiaiion, by the defendant of thelnfrrmgnfa 
name on the bnrgamliat The information 
ia laid ander leedon 72 of the Boroogha 
Statota and ia fonndea on tha omiadon bf 
the dtsfendant to comply with aection .60. 
Thia aection diraata tha town olerk to make 
ont a borgem liat from the last rate which 
ahall by the rate-book appear to haTO been 
made, omitting therefrom all defanltera In 
thia caae there waa a Talid rate, and the pre- 
aent informant had made no defaolt in the 
payment of it, anji ao far aa it waa conoetned 
the informant waa entitled to be placed on 
tha burgcaa liat An attempt was snbae 
i^uently made to atrike another rate^ whi(^ 
rate was not signed in doe time bf any of the 
aoancillora— waa not signed in the book 
from the laat rate appearing in which 
the burgPM list was to be made. It waa 
oonteoded for the informant that the 
rate was not a yalid one. and did not a^ 
pear to be a valid one. beotose on its face it 
3id not appear to com.ply with the require- 
ments of the atatate. Tbe anagistrates thought 
the question was only one of principle, and, 
therefore, fined the town derk only Is., with- 
out coats. We think the mafl^istratea were 
right; and that the question, is one which 
involves a principle which it is very desirable 
to sustain, and which in its operation would 
have a wholesome and saluta^ effect We 
decided last term, in The Shin ofNewttead v. 
Menues. fSee Autiralian JurUt Report^ 
page 97.1 tbat an olyectiQii frhich formed the 
anbject matter ol appeal not appearing on the 
6koe of the rate formed pp objection to the 

gaymentof the rate. \Very few people appeal 
y anticipaMon, or pay any attention to the 
formalities of atrikipg a. rate, and the result is 
that a rate may be very carelemly struck. 
Section ,72 appears to hajre been introduced 
intentionally and advisedlv to prevent in- 
attention on the part of the counfiillors or 
their clerk. We think that in this case 
the town clerk did not take the trouble he 
ought to have done. He at once assumed 
that because a rate, although «nsigned, ap- 
peared in the rate book, it was the la^it rate, 
llie town clerk is not called cm to nronofince 
'any judicial decision ; but when tha require- 
ments of the statute are evidently not com- 
plied with in the making of a rate, it is his 
du^ tossy that the rate is bad. We thin|c 
the magistrates were right 

Attorney:— For Appellant^ O'Bdan; fqp: 
leapondent Oillott ' 

DUVC4.V AND AVOTHIB Y. BHRia^lT. 

JDemurrer^BuUdmff Contraei— VndertJ^kmg 



that ArehUeU thaU Value esdros. 

Demurrer to plea. 

Mr. Billing and Dr. Dobaon in support of 
the demurrer ; Mr. Fellows for the plea. 

The defendant waa sued on an agreement 
made with the plaintiffs by which they con- 
tracted to erect a houae for him at 
Ounes, The contract provided ihat the 
plaintiffs were to ezeeuta the works in a good 
and tradeamanlike manner, and to the satis- 
iMtion, and under the direction, ana subject 
to the final approval, of the architect of the 
works ; and that in the event of any alteration 
or addition being deemed 'necessary during 
the progrem of the work^, such alteration or 
addition ahould be done by the plaintiffs^ and 
the coat of the same valued by the architect 
and added to or deducted from (as the case 
might he) the original amount of the con- 
tract ^^650. The declaration went on to state 
oompliance with all the conditions of the con- 
tract on the pitft of the plaintiffs, and alleged 
a broach by the defendant— first in not pay- 
ing the original contract price ; aecond, that 
during the program of the works certain 
alterations and additiona within the meaning 
of tha agraaoMnt waro daemad neoaasaiy, and 

ttiMf ware Uiaimipon dona by the plaii^tiffa. 
and by reason tharsof the amoniit to ha paid 
by dafandant to plaintiffa azoaadad £fiQ6bf 
a larga amount yat tha obataof tha aame wavo 
not indadad by tha arehiteot and added to 
tha anm of WM, wher^ plaintiffa warn 
hindered in obtaining payment lor tha laat- 
mentioned worka. Plea to laat breach— 
That tha arohiteet without anyoolloalon with 
the defendant and of hia own aot and con- 
aent and in tne honest ezerdse of hia own 
Judgment in that behalf, did omit to include 
the aaid ooat and to add tha same to tha 
I6S6u To this plea tha plmitiffs demurred 
aa offering no dafapoe. Tha defendanlTa 
point of demurrer was that the action waa 
unprecedented in fact and in prindpla, and 
that no action would lie without tha oartifi- 
cata or approval of the architect 

For the plaintiffs it waa submitted that tha 
architect waa peculiarly the aervant of the 
defendant was in his employ and under his 
control : that the defendant had in effect 
undertaken that tha architect should Talue 
the extra works, and was therefore answer- 
able in damages for non-fulfilment of that 
part of the agreement— ^Uerbury v. Vvm. 
2 H. ft C. 42 ; HcoU v. Mayor of Liverpool, 26 
L. J. Ch. 230; Morgan v, Bimie. 3 M. ft 8c. 
76 ; Milner v. Field, 6 Ezcb. 829. and 20 L. J. 
Ezch. 68 ; Addison on Contracu, 389 ; BoberU 
V, The Bury OornmMjftionere, L. R., 
C.P., 7W. 

For the defendant it was replied that tha 
contract did not bear the meaning attributed 
to it by the plaintiffs : if it did, the defendant 
could as well sue for breach of it as the plain- 
tiffa The stipulation merely relaced to Uie 
mode of payment for extra work— Weelufood 
V. The Secretary ofauUefor India, 1 New Rep. 
262; Clark y. WaUon, 18 C. 15., N.S., 278; 
SeoU V. Avery, 6 H. L. C. 81}. 

The Chuv jDanca— This is an action by 
^contractors ajgainst their employ. The plea 
Iwhich has been demurred to is in a very pecu- 
liar and novel form. The whole question 
turns on the proper construction to be put on 
the agreement that in the event of additions 
or alterations being necessary in the progrem 
of the works the cost of the same should be 
valued by the architect and added to or da- 
ducted from the oriainal amount of the con- 
tract Thej>laintifits contend that it should 
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be inferred trom these worda that the defend- 
ant undertook that the architect should 
value. Bfit we cannot possibly so consider 
the agreement. It is a simple arrangement 
between the contractors and their employer 
that a third person shall valne, and the fact 
that tlie third person is the employer's archi- 
tect does not impose npon the employer anv 
dutf of seein|( that he did value. It is said 
that the architect was the defendant's servant 
Take it to be sa If the contractors choose to 
sav— as they have, in effect, «aid- ** Altboagh 
this man is in the seivioe of the defendant* 
and completely at his beck, we have snch con- 
fidence in hun that we belie;ve no one is more 
competent ofdedding between us than he is.*' 
that .is solely fk matter for themselves. The 
arrangement is merely one that he should 
viUae, and if he does not, the employer is 
clearly not answerable for it 

Demurrer overruled. 

Judgment for defendant 

Attorneys :— for plaintiffs, Edwiids, for 
Jessup ; for defendant, Hoskins. 

TUBSDAT, SKPT. (5. 

VHX BHIBV OF MBTOALFI (APPK^LANT) ▼. DI- 
QBAVBS AMD ANOTHBB (BE9POXDBNT8). 

Shiref Si'Uuie, Sect 209'-ValiuUion ntU U$» 
thanb per cent on capital Value, 

Appeal from petty sessions, Taradale. 

The case stated that the council of the shire 
.of Metcalfe made a general rate upon all rate- 
able property in the shire of Is. in the £ under 
the provisions of the Shires Statute, and 
in such rate assessed the property of the com- 
plainants at an exo^ive amount, that is to 
say, 421,500, from which they complained to the 
J ustices under sectiou 217 of the Shires Statute. 
The defendants ple9>ded thnt che valuation 
was reasonable : but the justices reduced the 
valuation to £1.800^ from which decision the 
shire council appealed. It was proved 
that the property of the complainants— a 
freehold estate of 13.000 acres-was and 
had been for yean used as a sheen 
farm, and was not worth mor.e than £1000 
per annum for the purposes for wl^ich it was 
used, and that it was the previous year 
assessed at £1,800^ and that it ^ad not since 
been improved in value. For the defendants 
it was proved that the property would realise 
a net rental equal to the defenditnU' Talu*- 
tlon if Jet without restriotkMi as to its umb (b^ 
yond the oprdioary festrictions lo maintain 
the value of the property). It waa fur* 
ther admitted, that the capital v«1im of tho 
fee siniple of th6 pvoper^ rated alAoanted 16 
£80,00(E and it was consequently contei^ded 
oi» behalf of the defendants that, under 
the latter portion of the proviso oonlidned 
in section 209 of the aUtuH the lafto 
on the pi'6pert7 should not be less than tt 
per cent, on such capital Talue^ which wonkl 
sustain the valuation appealed aninft 

Mr. Fellows for appellant; Mr. Higjbft* 
botham for respondent 

Mr. HiQiNBOTHAM Urged that, aithougn U 
might be compulsory on ihe shire council 
not to rate the propefty at less than 5 per 
cent on ito capital viJuie^ yet the justioea 
were at liberty to site? the valuation as thcj 
might consider Just snd reasonable. 

Mr. FbllowH subinitted that the sectioii 
was compulsory as well on the justloea as cii 
the shiie council— TAe dMvugwood Oa$ Cam" 
panit V, the Mauor o/ Fitamy, A. J. R92. 

The CouBT held that the justices were 
wrong ; that the proviso as to the ssufssm ent 



wea compulsoiy ; and allowed the appeaJL with 
costs. 

Attorneys ^~For appellant, Andeipon and 
SandiUnds; for respondent, Baynes foT Amto 

PINO XOirO V. B0BBBT80B. 

D emum r^Oarrier-^Contraet to ecarjf Ooo4^ 
*'/br " a third p^rty—Bighi to mae. 

Demurrer to declaration, 

Mr. Fellows in support of the demuxrer : 
Mr. Higiobotham for the declaration. 

The declaration alleged ** that the defend* 
ants at the time of the grievance hereinafter 
mentioned were stagecoach proprietors and 
common carriers bv land of goods for hire, 
from Melbourne aforesaid to Sydney, in tho 
colony of New South Wales ; and the plaintiff 
delivered to the defendants as snch stage- 
coach proorietors and common carriers, and 
the deiendanu received from the plaintiff fa 
such stage-coach proprietors and commoA 
carrieia. a case of prepared opium of th* 
plaintiiTs, of great valu^ to wit £160. to b* 
safely and securely carried by the d«fend«nta 
from Melbourne aforesaid to Sydney aiore» 
said, and tbere^ to wit at Sydney aforesaid, 
to be delivered within a reasonable time in 
that behalf, for one On Cbong, of George* 
street^ Sydney aforesaid, for reward by tko 
plaintiff to the defendants in that behalf ;** 
and the plaintiff alleged that the defendsmfa 
had not delivered the omum in Sydney tor 
On Chong. The defendants demurred oh 
the ground that as the goods were stated lo 
have been received l^ them to be carried and 
delivered "for one On Chong." the plaintiff 
was not hut On Chong was» the contracting 
party, and should have been the plaintiff. 
• Mr. Fbllows submitted thm the mere fad 
of the plaintiff's having paid the defendants 
for the carriage did not enable him to sue. 
In this case the declaration showed that 
plaintiff was the agent of On Chong, and ii 
did not matter which of them paid the de* 
fendaut»-Coate V. QhapUn, 3 QiB., 483. 

Mr. HiGiMBOTHAM.— The declaration doea 
not show that the plaintiff acted as the agent 
jtor On Chong ; the word " for** is merely 
attached to the Utter part of the declaration, 
and onlv implies that the goods were to bo 
delivered for him, not that the contract waa 
made qn his behalf. The question was purely 
one of evidence, for if the contract was not 
made with the plaintiff he would be non- 
suited a^ the trial ; otherwise^ as the plaintiff 
had i^ framing his declaration to follow the* 
terme of receipt given by the carriers, the 
latter would always frame the receipt so aa 
to best protect themselves— 1 Smith's Leading 
Cases, 219 ; Dunlop v. Jjambert, 6 CI. & F., 
600 ; Huuey v. Friedman, Vict L. Times, 23^ 

Mr. Fbllows, in reply, referred to the forma 
of pleading given in 2 ChiU^, 263, and in 
BvUen and Liake, 278, to show that the word 
** for " was always used in these declarationa 
in the meaning of '*on behalf of." 

The Chibp Justicb said,— The declaration ia 
probably embarraMiiing to the defendants aa 
to the meaning of the word ** for." But it is 
quite consistent that the goods may have 
been intended for delivery to On Chong, not 
on his behalf, but on behalf of the plain- 
tiff or of some other persons. We cannot 
therefore say that the declaration is bad. The 
proper course for the defendants is to apply on 
summons to have the declaration amended aa 
embarrassing. 

Demurrer overruled. Judgment for plains 
tiff. 

4ttomev8 :— For plaintiff. Woolcott and 
Turner ; for defeodimts, Mallesop, £ngUiui 
gQ43tewart 
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EQUITY. 

(Befoze his Honour Mr. Jastioe Moleswoijli.) 

Thubsdat, Sept. 1. 

james t. obeevwood. 

3xeeption8'-Partners^JiesponsSbiUtif of 
Managing Partner. 

Ezoeptloiia to » report of the matter. 

Kr. J. W. Stephen and Mr. Holroy^ for the 

Sintiff in rapport of the ezceptiont ; Mr. 
wee and Mr. A'Beckett for ciefendttit in 
support of the report 

The hill wae filed hy Edward James against 
Thomas Greenwood, his partner in a contract 
lor the oonstraction of the Malmshoiy Re- 
senroir. Plaintiif prayed for aooonnts of the 
transactions and for payment of what might 
he found doe to him. A reference had heen 
made to the Master to take acoonnts. The 
Master had made his report finding that the 
secdpts by the firm, indnding £1,000 from 
the SavinM Institate, £3,000 &om the Bank 
ofNew South Wales, £58^794 4s. from the 
GoTemmentL and sundry small sums, were 
£68^118 7s. 9d. ; the expenditure was£0a4O4 
10k 2d. lor wagen, £48651te. Ud. toMr. A. 
Kyte. £2.033 VH. 4d. for law costs, £3,000 to 
the Bank of New South Wales. £326 12^ Id. 
interest, and £688 14s. 8d. discount— total 
£65,309 16s. 2d., leaving a profit of £2.808 lis. 
6d. Of the profits, plaintiff was entitled to a 
third, but the sums he had already received 
deducted from that amount, reduced the 
amount he was now to receive to £286 ISs. 
Ud. The master, however, found that there 
was a sum due to the firm of £3,373 lOs. from 
the estate of the late A. Kyte. Plaintitr 
excepted to this reporton the ground that the 
£^856 19s. lid. paid to Kyte was, if paid at 
all, not paid on account of the firm, that the 
roaster improperly allowed three sums of 
£326 12s. Id.. £688 14s. 8d.. and £l,08d for in- 
terest and discount^ alleged to be paid by de- 
fendant Third* that the master had not 
charged defendant with a sum of £7.300 re- 
ceived by him after 20th July, 1868 ; and 
fourth, that the master improperly inserted as 
an aaset the sum of £3,373 IQs. due 
from Kyte's estate, whereas no rach 
debt existed. When the contract was taken 
up by the firm of Greenwood and Co.. Mr. 
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Kfto undertook to "flnaaoe** it for them, 
and obtained £4,000 from the Savingi Intti* 
tate to enable them to carry on. Kjte wai 
to be allowed the nie of any anrplne 
moneys the firm did not reonira^ and should 
be allowed to draw on the firm when he re- 
quired it There were a nnmber of oompli* 
cated dealings between Kyte and Greenwood 
and Co., which resulted in proceedings at law, 
and a reference to arbitranon. The arbltra* 
tor decided that the firm owed Kyte's estate, 
indading costs. iU,473 ; bat the master ez* 
pressed himuself wholly nnaUe to understand 
the decision, and he was at a loss to reconcile 
with reason or common sense the apparent 
transposition in the relation of the par* 
ties as appeared by the accounts ; for 
instead of Kyte assisting the firm, the 
firm throughout was airistinff Kyte. A 
number of letters were put in eviaence before 
the master, showing the relations between 
Kyte and the finn. In one (25th Jul/, 1806) 
of these Greenwood wrote^ " The authorities 
are trying all they can to humbug me ; they 
are throwing all sorts of obstacles m my way, 
and what their object is I cannot say. Could 



or other 
erson. It 
would do me a great deal of good." On 29th 



you be able to speiUL to Mr. 
person that can speak to Christo] 
would do me agreat deal of gooi 
August, 106(^ Kyte wrote— *'AboTe all thin^ 
mind and keep in with your enrineer. Did 
Woods get my note? Has he siud anything 
about it? Of .course, I don't require to teU 
you of the necessity of concentrating your 
entire attention upon what will bring you 
a laige Touoher, otherwise you will be in a flz.** 
In reply, 31st August, Greenwood wrote^ re- 
ferring to some police proceedings against 
another pwtner, and proceeded— "I saF 
Woods, but he made no remark, ^amea will 
make it right with Shakspear for the 
▼oucher.** 

The arguments took place on Auguat 9, 10^ 
and 12; and judgment waa now giyen« 



HoiroDB aaid :— This case comes before 
me upon ezceptiona to the Maater'a re- 
port The facta are aomewhat compli- 
cated and the law difficult About 
May ao, 1866b the defendant. Mr. Thoa. 
Greenwood, the plaintiff, Mr. Edward James^ 
and a Mr. M*Guinn entered into a large 
contract with the Board of Land and Works 
for the construction of waterworks at Malms- 
bury. Articles were executed for partnership 
May 80. 1866l by which it was provided that 
thor should be interested in equal shares— 
£4,000 being brought in by the defendant 
£1,000 by etm of the others. The defendant 
alone to diaw chequea. He aeema to have 
been the beat buaineaa man of the 
three, aa appeara, between him and the 
plaintiff, by, amount other thinga, hia 
dictating a letter for plaintiff to aign. 
The financial branch of the buaineaa of the 
piurtnera waa entruated to and managed b| 
him idely, and he xeoeiTed and paid and had 
the control ot tbeir moneys, and tbeir DooKa 
were kept under his snperviaion by an ac- 
countant (Mr. Cotterell) employed and paid 
by him out of their moneys. He had been 
before intimately acquainted with the lata 
Mr. Ambrose Kyle, and had dealings with 
him (it does not appear to what eztriii). and 
continued to have such dealingN orpMrwcely. 
He did raise, say £4.000, his portion of capi- 
tal ; the others did not That £4.000 was ex- 
pended, as to £3,100 in a deposit with the 
Government and the balance was found 
insufficient for carrying on the works, and 



K/te assisted them by living acceptances for 
£3bOOO to Greenwood and Co., which thev 
diacounted with the Bank of Mew South 
Walea, and which were from time to time re* 
newed. Kyte stipulated that he should bo 
allowed the use of any surplus moneys 
the firm did not require, and that 
ha ahould be allowed to draw upon 
it when he required it The defend- 
ant allegea that he explained this ta 
plaintiff, who assented to it The plaintiff 
admits that he heard of the arrangement 
some time after it waa made that Kyte waa 
to accept bills for £3^000, and to have the use 
of any surplus cash not wanted by the firm. 
The plaintiff wanted to raise the £1,000— hia 
contribution to the partnenhip funds. The 
history of what was done about it is not of 
much importance upon anything now to ba 
decided, hot illustrates the relations of de- 
fendant, plaintiff, and Kyte, and is important 
as to the comparative credibility of the de* 
fendant and plaintiff ; and from facts which 
I shall notice, I adopt the plaintiff's ver- 
sion upon points on which their evidence 
is conflicting. Defendaht told the plaintilT 
to call upon Kyte (July 23, 1866). He found 
Kyte with a bill ready. Kyte drew upon him 
at six months for £1,000 and interest Kyta 
told him to sign it and gave him a closed en- 
velope to deliver to defendant That con- 
tained a letter— July 22, Kyte to defendant : 
— "James has called and arranged ; he will 
enclose you an order on me for ia,O0O. which 
you will keep in your possession until I sea 

Eu;" and another writing— ** July 23, 1866, 
Bssrs. Thos. Greenwood and Ca— I hold to 
your order the sum of £1,000. payable on de- 
mand, on account of Edward James.— A. 
Kyte." Plaintiff ^ve this to defendant at 
Malmsbury. Nothing was said of the con- 
tents. Defendant says he was aoite ignorant 
of plaintiff having given Kyte the acceptance 
untU it fell due, and was then very angry 
about it ; that he lodged the second document 
in a bank at Malmsbury. On the 25th July 
defendant wrote to Kyte, '*I received your 
note of the 22nd, and received through Mr. 
James your promissory note for £1.000, which 
I will bring witn me to town." I infer that 
defendant and Kyte met On the 29th 
August Kyte wrote to the defendant "Do 
not fail in cancelling, and enclose to me my 
promissory note on demaiid ; you should not 
have let this out of your hands, seeing it waa 
given but for a particular object" On the 
31st August defendant wrote to Kyte, '* Yours 
has just come to hand, the same having been 
neglected to be delivered before. On my 
arnval I got the order from the bank^ and 
instantly destroyed it I thought that it waa 
better to dedtroyJt.(hV^ fih^nce it in a letter.'* 

He admits that all this about the destruction 
of the note which was left in the bank was 
unteue. According to his version, he did not 
then know what was the consideration for 
the nota and he did not tell the plaintiff any 
thing aoout it The partnership deed waa 
executed between the three October 2. 1866 ; 
it made them partners as from June 1. It pro- 
vided tiiat their bank should be New South 
Wales ; that the defendant should draw 
cheques, sign vouchers, and draw money for 
contract it provided that no partner should 
give any note^ bill, or security for the payment 
of any money on account ot the partnership 
without the written consent of the others, 
and if any partner should give any such with- 
out such consent it should be deemed to be 
gifen on his separate aeoonntk and he should 
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difcfaane Ummbm oal of bii ownmoMii. was with Um ■■iwi ly i i l B ithi^ ywt wo«kl 

wad iademnily bb pftrtoen agidniiidM f^'^^!^^.^^^!^t^V/7^ ^^ 

■MM. It pfoWdttd £t pioperSooki of <« »^ **>• "SLi^ *^-^"^- ^ ^"*^ ®!L"' *"J 

•ooouit •hoald be kept W^ Ibo piri- 9^^^ f^ .withdrew yop gnarAntj, and 

Ben at the office, and troe; plain, ind * fii*4 bf the bank book that pm Defer 
perfect entriea ahoold be made tberrin of all 



iiBoaipta» paymenti, and tranaactiona. It pio- 



placed to ny acoottnt any aoch aom of 
Soni^.'' Tbia letter, aa dictated bf the 
defendant to the piaintiif . is inoonaifltent with 
the convenafekNi be had attributed to bim. 



▼ided that the partners should baTo equal 
▼oice in the manMement of their bnslness, 
and all matters shoald be determined bj a »^ . ^u ^ ^^ ^ . _^..^ 
majoritf . An amngement was made co- « "^^^^^^^ ^^^^.^"^ TV ^'^^V.^JSt 
temporaneonsly with this deed that M*ODigan P«» *? ^yte to be th« obstacle to l^ah^fTa 
ahonid retire from the partnership, bdng accyting ortohavediMl.*jH| tppUuntaffthe 
booaht oat by the defendant, which was oontentoof the envelope July 2^ and that he 
carn»d into effect the next day, so that de- ^^ then misrepraient to ilie plaintiff the 
lendant became enUUed to two-thirds, plain- ■«»• contents. Tbe defendant says that he 
tiff one-third. The defendant allowed Kyte tbw came to Melbourne, that Kyte thrwit- 
to receive laige sums on account of the eyed mwshief unlMS the aooeptanoe. or that 
contract, cot into great confusion with « ,"!S^°"?» T^^ V7^J ^^f ^ consulted 
him about MU transacUons and payments by P»Mnton, who told him to make any uranse- 
him on account of the firm, andrenewals of »•»*• •»<* '*l*!u^n**'*?"P2? ja^l*. ^^te the 
oautanding securiUes ; he opened an account •fW"<* ^ ^^ ^2" for £1,090 14s. payable 
at another baok ootemporaneous with that f* ^SryS?* ^V^\* ^^!^J^ renewid of it 
of New South Wales, to enable Kyte to ^ ^^^» "id, finaUy. that Kyte got him to 
operate upon it ; gave him orders in H Sf'^*™,!*!^^ * promissory note of the 
formonOovemment, and cheques signed as £™ ?' .f HJt!' ^^JS^ M w? ,Bank of 
by firm in blank. He, so far as he shows, ^^ ^^^ Wales. The phdntiff deniei aU 
aettled no accounts with him. I find no knowledge of theseaooeptanoeaandpioinissory 
entries of Kyte's dealings with the firm in iu note, and I adopt his statement The de- 
daybooks and cashbooks so far as I have fendant says that he made the bills payable 
them, and there appears to have been no at the Colonial Bank becanse there would be 
ledger account for him opened until 1868, no funds thercb but that through the 
when they had got into litigation, when Cot- note being purabla at the Bank of 
terell endeavoured to draw one, which was New South Wales^ Kyte got payment 
afterwards pasted up and another substituted, of it December 31, 1867. Kyte and defend- 
Tbetfc matters about the books lead me to ant quarrelled thereupon, and plainUff and 
infer that the defendant managed his affairs defendant commenced an action against Kyte 
with Kyte without the privity of Cotterell, but in March, 186^ for £1.200, paid on an ac- 
aa this view was not suggested in argument 1 commodation promissory note. Kytep1«ideda 
apprehend it may be a mbtake. In his evi- traverse, and a set-off for over £12.000, one 
denoe be describes himself as a dummy in the Uem of which was £3,10QL for commission on 
hands of Kyte. and says he imagined that contract at 5 per cent He also commenced 

Stewas in advance to the firm. Plaintiff an action agsjnst the plaintiff and defendant 
nits bis knowledge of the dealings with for the amount of this set-off. On May 90, 
Kyte only so far as to the promise that Kyte 1888, the two cases came on for trial, and 
might u«e moneys not wanted, but I think he were referred with all matters in difference 
ahould be taken to have assented to the re- between the parties to an arbitrator. Pend- 
newal of the bills for £3.000, and to have ing this reference Kvte died, but the reference 
known that some of the Government was continued by Mrs. Kyte. his adminis- 
moneys were received by Kyte. As to the tratriz, and the plaintiff and defendant until 
Argument of presuming knowledge from March 2&, 1869. when the arbitrator made 
the power of seeing the books, they bis award, disposing of the different issues, 
showed nothing about Kyte— at all events and finding that the firm, plaintiff and de- 
nothing distinctly intelligible even to book- fendant owed Kvte £4,188 Os. 3d., and that 
keepers. Te return to the subject of the Kyte owed defendant separately £373. There 
plaintiff's acceptance to Kyte, due January was an attempt made to set aside this award 
26. 1867. January 21 Kyte wrote to defendant on behalf of the firm before the full Court 
" James's acceptance is due this week. I which failed, July 5. 1869 ; but some arrange- 
have drawn at four months, with discount ment was made with Mrs. Kyte^ bv which she 
added, be good enough to get him to accept received £3^300 as in discharge of her claim, 
it and bring it down with yon on Thursday. The bill was filed Julv 15, 1869; it refers to the 
You can have James's other bill to take him award as a liability oi the firm, and complains 
- back." This, defendant said in his evidence, of the defendant as intending to appeal against 
was the first he knew of the acceptance. He it to the Privy Council, and se^ to stop 
said he had words on the subject with the such appeal; complainsof defendant's dealings 

Slaintiff ; that plaintiff said he had received with Kvte, accepting bills, &a, for his ac- 
[yte's promissory note for £1.000. and was commodation, and paying them out of the 
not aware but that defendant had re- partnership funds, and paying partnership 
ceived the money ; that he himself had money to Kyte for his private debts. The 
not received any of it ; that he told plain- decree to account was October 11, 1869— 
tiff not to accept: that therefore, de- ordinary account of partnership dealing^ with 
fendant dictated to plaintiff a letter to Kyte, special reference to partnership deed. In 
which was some time afterwards given in evi- proceeding under this reference about October 
dence, dated January 23, 1867. '^ Mr. Green- 21, 1869, the defendant brouabt into the 
wood presented a bill for ray acceptance for Master's office a balance-sheet of the dealings 
the sum of £1,090 lis. I cannot for one and transacHons of the firm, prepared by Cot- 
moment see or yet understand how you. or terell and verified by them both, showing a 
anv other person, can expect me to accept a balance of the receipts over the disburse- 
bill for such a sum of money, not having re- ments of the firm of £3,627 17s. 9d. 
ceived one penny of the same. When I at The defendant afterwards consulted another 
your requebt accepted the bill for £1,000. it accountant Mr. Simpson, who considered 
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the ledger ftooonnto for Kyte both iDoorrect 
and perfectly aaelest in finding oat the state 
of the aocoant between tiie iurm and Kvte^ 
and the balance-sheet previously presented by 
the defendant also incorrect and incapable 
of being satisfactorily snpplemented ; and 
Simpson then prepared another account of 
partnership receipts and disboraements which 
was verified bv him and laid before the 
Master, in which he makes the excess of re- 
ceipts over disbarsements £692 15s. 6d. 
In It he indndes in disborsements £5.182 199. 
lid. paid to Kyte in his lifetime, and £3,900 
paid and £373 allowed to his widow, in all 
£8,855 19s. lid. The Master has adopted this 
allowance of £8,855 198. lid., and that forms 
the first gronnd of exception to his report 
Treating oealinss with Kyte as if he were pro- 
perly a kind of banker of the firm, dealt with 
by the defendant asits financier, Ido not think 
that the defendant shonld^be allowed credit 
for any payment made to him unless he could 
go on and show that the firm got the benefit 
of that payment ; in shorty the Question should 
be^ what was laid out for and received from 
the contract by the defendant without refer- 
ence to its bulk account. (I need not con- 
sider the question which would arise if Kjte 
were like a failing banker). The question 
becomes embarrassed and difficult by the 
subject of the award. Kyte was en- 
titled to credit before the arbitration, 
according to the defendants acts ana 
deeds binding the partnership, quite irre- 
spective of tne question of the plaintiff 
being bound by such acts and deeds as be- 
tween him and the defendant The Master 
has come to the conclusion that the result of 
the award was totally wrong ; that instead of 
more than £4,000 beins due to Kyte. there 
was more than £4,000 due by him. To what 
is this discrepancy to be attributed? The 
Master says to the award being wrong. Un- 
fortunately, we can get no detail of the 
accounts wnich the arbitrator adopted. If I 
were to deal with the case with the materials 
now before me, I should frame the decree 
declaring that the whole litigation with 
Kyte was caused by the fault of the 
defendant, that he should bear all the 
costs of it, and of any loss arising from the 
adverse decision so far as it resulted from his 
m i smanagement causing a failure of evidence, 
but no case was made by the bill to warrant 
such a decree. The Master, in proceeding 
under that award, should, I think, regard error 
m the result of the award even proceeding 
from the defendant's not being able to pro- 
duce evidence, as a misfonune of the firm, 
but I think he had no adequate material to 
conclude that there was such error. Mr. 
Simpson produced an account which ha 
said he derived from the books of the firm, 
bank-books, vouchers, and papers in the 
Master's office, sUtemeuts Of the solicitor 
for the firm (then the solicitor of the defen- 
dant), of what occurred before the arbitrator, 
and generally from information supplied to 
him, many ox his materials not being admis- 
sible evidence against the plaintiff. He doet 
not appear to have seen iLyte*s books, or the 
defendant's private books or banking ao- 
<»unt An account so framed should, I 
think, be regarded as a mere charge, each 
Item of whi<^ if challenged, the defendant 
should verify, and so I think the Master ap- 
pears to hav« dealt with it ; but in the 
absence of evidence about the reasoning of 
the award, I do not think that the plaintiff 
should have had the account adopted as show- 



ing the award erroneous ; in short that he 
is not to be put into the position of pro- 
ducing evidence that Kyte was able to dow 
I do not think that the discrepancy between 
this aocoant and the award should be attri- 
buted to error in the award, but to Kyte 
having been able to disprove the items charged 
in the account against him, or more probablj 
to his having proved payments to the defen- 
dant chargoable against the partnership which 
do not appear in the account I have 
hesitated as to one item— the commission 
claimed by Kyte, £3.100~which, if aUowed by 
the arbitrator, would so far explain the di^ 
crepancy,and which was discussed before him, 
but 1 have no sufficient evidence that he 
allowed it to Kyte, and there is ne 
pretence for saying that the plaintiff had 
ever been party to any bargain entitling Kyte 
to it Even if the award were taken as g 
misfortune, showing a sum to be chamd 
against the firm, other payments to Kyte 
should not be allowed to the defendant un- 
less he showed that the firm got the benefit 
of them ; then, if the award should be regarded 
as an adjustment between plaintiff and de- 
fendant as to their relations about dealings 
with Kyte, it should be as a complete ad- 
justment As to those liabilities to Kyte also^ 
if unfounded in faiineas^ they resulted from 
the defendant in contravention of the partner^ 
ship deed after its execution, signing docu- 
ments binding the firm wiUiout the plaintiff's 
concurrence ; and if pUdntiff was aware of 
some of them, which I think he was, and for 
the time being submitted, it did not disentitle 
him to insiBt that the defendant had done so 
at his own periL Irrespective of stipulations 
in the partnership deed, the defendant as its 
financier, was bound to exercise common 
sense in the management of its concerns, not 
to let its monev be in Kyte*s hands without 
some reasonable equivalent not to give him 
the acceptances of the firm when he was 
deeply in its debt and to have accounts settled 
with Kyte by CotterelL His own description 
of his conduct reducing him to the character 
of a negligent or blundering financier, 
should leave him liable to his partner 
for the results of his mismanagement 
But I am not disposed to regard the results 
as attributable to blundering. I allow 
the first exception to the Master's report, with 
som^/ear that defendant should have credit 
for apart of the sum paid to Mrs. Kyte not 
distinguishable, and an opinion that he is 
escaping a liability for costs which ought to 
be charged against him. The second excep- 
tion relates to the Mauter having charged the 
partnership £326 12s. Id. interest £688 lU. 8d. 
discount and a third sum, £1.088 of the first 
large item with which the partnership is 
debited, and I cannot feel sure that I under- 
stand the subject Taking the interest as ex- 
plained by Simpson's account and taking 
that account as to interest to mean interest 
on debts of the firm paid by defendant out of 
his private funds, I do not think he should 
be allowed it as he is not charged with in- 
terest on greater balances which appear to 
have been in his hands. Similarly construing 
discounts, I take them to be actual charges 
made by the banks upon renewals of 
Kyte's acceptances, given for the use of the 
partnership. If so, lam inclined to say they 
should be allowed. The third item has re- 
ference to the interest and expenses attending 
the bringing in of £4,000 by the defendant 
being allowed in excess of 15 per cent By the 
•rticlBib May 30, 1866, defendant was to " ' 
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in £4.000. tlieoUien £1,000 eacb, and all in- 
tareat ana ezpenset of bringing in wara to ba 
boma bf tha firm. Defandant brought In 
£1,000, aacnrad bf Joint and Mreral aooapt- 
Anoea and mortgaga of hisoropar^— dedactfng 
half-vaar'i interaat at 20 par cant, daar 
£3,600— by an arrangamant lasting fix montha 
only. Plaintifit. bf no fault of m, brought in 
nothing. Tha daad of partnarthip. Oe- 
tobar 2. proridad that tba partnarthip 
ahoold ba nald to hava oommenoad from 
tha data of tba oontraot— that its capital 
lihoald consist of £6.000. that is to saj. £4.000 
bronaht in bf Oraanwood, a sum of £1.000 to 
he bronght in bf James, and £1,000 bf 
H'Onigan. It then provided— "Tha capital 
bronght in bf each partner shall ba obtained 
bf htm on his individual ereditk and not on 
•cooant or on behalf of tha firm, and all coats 
•nd expenses incnrred bf each partner in 
obtaining the capital to be broaght in by him, 
whether in respect of commission for obtain- 
ing the loan or tba preparation of mortgaoa, 
Ac., shall ba borne bf the partner incorring the 
aame, bat all interest paid bf each of 
tha partners in respect of the sum 
brought in bf him ahall ba paid bf 
tha firm, to tha extent of 15 per cent. 
if actnallf pafabla thereon, bat to no 
ipneater extent, the paf menta in resp^t of 
aach interest being made or taken into 
nocoant in tha aame manner as ordinatf ex- 
panses of carrfing on tha contract" The 
next daosa provided " the whole of the capi- 
tal shall be broaght in within 21 dafs, and if 
«nf purtner shall fail to bring in the whole or 
nnf part of his share of capital on or before 
tiiat daf the whola or such part of his 
ahara maf be brought in bf the other 
partner or partners, and all commis- 
aion costs and expenses on sach capi- 
tal, and all interest pafable thereon, 
ahall be charged against the partner 
failing as aforesaid." The interest on the 
£4,000 whn actaallf paid at 20 per cent until 
December, 1867, when that monef was sap- 
plied on more reasonable terms. The Master 
nas allowed against the firm interest at that 
yata, and all expenses, in fset ; according to 
tha articles, the plaintiff insists it should 
be limited to 15 per cent The defendant 
argues that the word "brought" recognises 
what he had done as a thing past *nd that the 
bringing in related onlf to the two otbera. 
and this ia fortified bf the use of the word 
*' each" (one of two) in the first recited provi- 
aion. But the use of the word '* anf " in tba 
next provision, and words '* other partners" 
aeems contrarf . On the deed. I rather think 
that all were subject to tha 15 per cent 
restriction, the defendant not for the 
time before its execution as to £3^400. 
He had not brought in all £4.000, and 
tha arrangement he had made as to 
what he bronght in terminated earlf in 
December, 1866. But none of the part- 
ners brought in shares of the £6,000. 
That provuion seems to have been aban- 
doned, and then defendant should get his 
actual expenditure. It is said, if so the plain- 
tiff should not be charged with interest as 
-nnder the same deed ; but that point could be 
raised onlf on a specific exception. I allow 
the second exception as to £326 12s. Id. 
The third exception is based upon a purelf 
imaginarf rest to bo made in the accounts on 
the 20th daf of Julf. 1868. It was admitted 
bf the plaintiff's counsel to have been offered 
in order advantageouslf to present an argu- 
ment as to the first exception, and maf be 



overruled. Tha fourth exception relates to 
the Master having reported two promissorf 
notes of Kf to-one £2.473 10s., due June 10, 
1868 ; the other £900. due Julf 18. 1868-as 
outstanding assete of the firm. These notes 
were current at the time of the reference to ar- 
bitration, and fell due before the award. The 
arbitrator made specific provision for cancel- 
ling. Ac as to manf bills and notes between 
Kf to and the partnership and defendant 
Now, as to these, the defendant therefore, 
argues that ho did not include them in his 
award, but regarded them to be left as out- 
atanding liabilities of Rf to. Until I know 
the items of account he adopted. I cannot 
aaf this is wrong. If defendant is right it 

Ses so far to explain the discreimncf between 
e award and the view of the Master as to the 
atate of the accounts. Leaving the report as 
it is can do no harm to the parties, unless 
tiiia item might be managed as affordinjE an 
argument bearing upon the other exceptions. 
I overrule this last I leave the parties to 
abide their own coste of the exceptions, and 
confirm report as varied. 

Solicitors:— For plaintiff, Taflor and Man- 
ton : for defandant McKean and Wilson. 
COMMON LAW. 
airmroa w banco. jacHABui as tbbm. 

(Before their Honours Sir W. F. Stawell, 
Chief Justice. Mr. Justice Barrf, and Mr. 
Justice Williama) 

TUBBDAT, SBPT. 6. 

pmir ▼. babbovb. 
Demurrer— Whether Leeeor or Leene ehoyJd 

tender Leaee for BxeaU'um— Agreement for 

Leaee— Covenant to repair Feneee and for 

quiet et^oyment. 

Demurrer to plea, and cross-demurrers to 
declaration and replication. 

Mr. Holmes for the plaintiff ; Mr. Fellows 
for defendant 

The declaration alleged that the defendant 
falself represented he was the owner of 900 
acres at Biilleni(arook, and agreed to let the 
same to plaintiff on the following conditions : 
— ** I accept of four offer to lease mf house, 
garden, and land, saf 900 acres, for the period 
of five fears commencing 2ad April. 1809. I 
am to erect a milking- fard and bails behind 
the stable, and a double pigstf a ; fence in the 
53 acres held under the 42ad clause, and to 
get the fences overhauled and made good 
where required. . . A lease to be drawn 
up embodf ing these and the usual conditions, 
also a condition that in the event of anf of 
the Crown lands being withdrawn from 
mf control fou are to get a correspond- 
ing reduction in the rent or the lease is 
to be cancelled.— RoBBBT Babboob.** The 
breaches of the agreement alleged were — 
L First that defendant did not woald not 
and could not grant to the plaintiff the lease 
of the said farm. Second, that tho plaintiff 
bad been disturbed in the enjefment of and 
dispossessed of 217 acres bf the managers of 
the Bacchus Marsh Farmers' Common, and 
the defendant had no legal right to lease the 
said land to plaintiff, and did not would not 
and could not make good his title to the land. 
Third, that the defendant did not repair the 
fences. Pleas— First as to so much of the first 
breach as alleged, that defendant did not and 
would not grant to the plaintiff the said lease, 
that plaintiff never tendered the lease for 
execution. Second, as to the residue of the 
breach, that defendant could grant the lease. 
Defendant demurred to the second breach, 
because the agreement did not amount to an 
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actual demise, and there was no implied con- 
tract for quiet enjoyment of the land ; and 
to the third breach, that there was no con- 
tract to repair the fences, but only a stipula- 
tion that the lease should contain a covenant 
to that effect ; and if from any cause 
the lease should go off, no such liability as 
was alleged would have arisen. The plaintiff 
replied, as to first plea, that the defendant 
exonerated and discharged him from tender- 
ing a lease, and also demurred to the plea on 
the ground that he was not bound to tender a 
le«ue to the defendant as a condition-prece- 
dent to entitle the plaintiff to bring this 
action, inasmuch as the defendant's neglect 
and lefusal to grant a lease arose from his 
inability to do so. Defendant demurred to 
the replication as a departure from the repli- 
cation. 

Mr. Houixa, as to the demurrer that, 
there was no actual demise in the agreement*' 
contended that the fact of there being an 
agreement, and the plaintiff taking posstfSfiion 
upder it, rendered the defendant liable— 
Anderson v. The Midlattd Railway Company, 
30 L. J., Q. B. 96 ; Denn v. Feamtide, 1 Wilf. 
176 ; Doe v. Benjamin, 9 Ad. £1. 644 ; Bandy v. 
VartwriglU, 22 L. J.. Exch.. 285 ; Hall v. The 
City of London Company, 31 L. J., Q. B., 257. 
As to the not giving the lease, the plaintiff 
Ueged that "could not*' included, "would 
not " and " did not ;** for if the defendant was 
unable to grant the lease his willingness to do 
so did not affect the case. ** Would '* in 
law implied that he could, and if he could 
not there was no use in the plaintiff^s 
tendering him a lease for execution. Nor 
was it the duty of the plaintiff to tender the 
lease for execution ; the landlord should pre- 
pare it— Grissell v. Bobinwn, 3 Bing. N. C, 
11; StephetiS v. De Medina, 4 Q. B., 429 ; HiU 
V. PooU, C M. and W.. 836. As to the replica- 
tion, that would not be insisted on by the 
plaintiff. , 

Mr. Fellows. —That the tenant must tender 
the lease ij shown by VanhoUem. KnowUs, 12 
M. and VV.. 602 ; and Price v. WiUiame, 1 M. 
and W., 6. In regard to the second breach, it 
was only in cases where a lease was actually 
given that a covenant for quiet enjoyment 
could be implied— /^racAter v. Jackson, 6 M. 
and W., M9; Drury v. Maenamara, 6 £1. 
and BL, 612. And as to the repairs of the 
fences, that was only a stipulation to be in- 
serted in the lease ; but if the landlord did 
not grant the lease, the tenant had no pectt* 
liar right to the fences. 

The Chuf Ju8nci.--The demurrer to the 
first plea involves the material point of th* 
case, whether it is incumbent upon the lessor 
or the lessee to tender the lease for execution. 
Reasoning by analogy, we think the arguments 
of the plaintiff cannot be sustained ; for, in 
all inatanoes the person who gets the property 
tenders to the opposite party. The drawer 
tenders the draft to be accepted ; the pur- 
chaser tenders the conveyance to be executed 
by the vendor; the mortgagee tenders tho 
deed to be executed by the mortgagor. By 
analogy we think the lessee should tender the 
lease to the lesM>r. Price v, tVilliame, 1 M. A 
W. 6, is, we think, conclusive on the point: 
There it was held incumbent, in conseqnence 
of the terms of the agreement, that the land- 
lord should, tender, showing that in the ab- 
sence of agreement the lessee must tender the 
lease. It is further said for the plaintiff that 
the material part of the breach is ** could 
not,'* and it is immaterial whether the de- 
fendant ** would not.'* The declaration is noi 



in the usual form of alleging a breach ; it is 
said that ** would " implies that the defendant 
s not able, although he may^ be willing ; and 
that *' could not '* implies his inability, and it 
is immaterial whether he is willing or not. 
It is not necessary, however, to enter upon 
that. The defendant by traversing the alle- 
gation that he could not grant the lease, 
admits he was able but not willing. There 
may, we think, be different pleas to "did not** 
and " would not," and to " could not " grant 
the lease. The next breach of the agreement 
alleged is that plaintiff was ejected. The 
covenant for quiet enjoyment can only bo 
implied where there is a lease ; it cannot bo 
inferred from a mere agreement to grant a 
lease with possession under the agreement. 
The last breach alleged is for not repairing 
fences. But that was only a condition to be 
inserted in the lease when granted, and it is 
sufficiently answered by no lease having been 
granted. As to the replication, it is.con;ceded 
to be bad. 

Judgment for defendant on all the de- 
murrers. 

Attorneys :— For plaintiff, Gaunson ; for 
defendant, Macgregor, Ramsay, and Brahe. 



WsDViBDAT, Sept. 7. 

IflLLKB ▼. HABRIS. 

Pedestrian Match— Action by a Backer of one 
of the Competitors to recover Money lent for 
atakes—JucgalUy'-Police Offences Act, Sect, 
61. 

Rule nisi to enter a verdict for defendant^ 
or to reduce damages. 

Mr. Fellows moved the rule absolute ; Mr. 
Billing and Mr. Higinbotham showed cause. 

The action was brought by J. J. Miller, a 
publican, against J. Harris, to recover a sum 
alleged to have been received by defendant to 
the use of the plaintiff ; to have been money 
lent. &a Plea, never indebted. The cai^e was 
tried on the 4th August before Mr. Justice 
Williams, when the following facts were 
elicited :— The defendant is the father of J. 
G. Harris, the pedestrian, between whom and 
Hewitt, the £nimsh |)edestrian, a mat^h was 
arranged. Defendant asked plaintiff if ho 
would go anything towards making up the 
stakes for his son, and plaintiff promised to 
find £100. He did pay the defendant £100 by 
two cheques of £50 each. The articles 
for the match were drawn up. signed by "J. 
Bennett" on beliulf of Hewitt, and by J. G. 
Harris for himself. They purported to bo 
made between J. G. Harris and Hewitt. 
There were to be five races^lOO, 150, 200, 
300, and 440 yards, each party staking £100 
on each event. The money was to bet staked 
with Mr. W. J. Hamroersley. Mr. G. VVatson 
was to be referee. The " gate money** was to 
be divided— one-third to J. G. Harris, and 
two-thirds to George Coppin. The races were 
run on the 5th and 7th of March, and re- 
sulted in Harris winning the 150 and 200 
yards* races, losing the 440 and 100 yards, and 
the 300 yards being a draw. The stakeholder 
paid over to Harris £400 for the two races he 
won, and £100, tl:a stakes on the drawn race ; 
the same amounts being also paid over to one 
of the "importers** or ••proprietors.** as they 
indifferently called themselves, of Hewitt. 
After the races the defendant called on Mil*er, 
and offered him £60, stating that his son 
claimed £10 on each of the two races he 
had won, and retained £20 to make another 
match with Hewitt for the 300 yards. Miller 
refused to take less than the £100 he had ad- 
vanoed. At the trial a great deal of evidence 
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giveo for (be plaintiff (aiibjecl to an ob- #bm nfnwd to trj tacb a case, and the Conrt 
Jectioo by (be defendant) as (o (be eoatom iti aiide bis jadgment 
leepecdng sncb ma(cbe8. All (be witnesses Mr. Biluno proceeded to nrge that eyidence 
a gieed tbnt in the event of their man winning of custom was admissible, referring to Ro$coe 
MB backers got everything, and if (beyebooe on Evidence, 19; Heg, v. Stoke upoU'Trent, 
Might make him a present The joiy returned 5 Q. B., 303 ; and again pointed out that the 
S verdict for the plaintiff for £100. The rule arndes made no pri» vision for payment to the 
Via granted on the grounds that tiie defend- winner, although tliry did provide for forfeit- 
ant bad received no money to the use of the nre by the pedestrian of the stakes in certain 
|Blalntiff ; that if the affair was legal J. O. contingencies. 

Baifla was entitled to all the stakes ; and If The Chikf Justice.— How can be forfeit 

ba was not entitled to the stakes in the event the money which is not his ? 

^ winning, the transaction amounted to a Mr. Biluno. —He deposits it. 

bat and was therefore illegal under the The Chief Justicb.— If he does he ought to 

Fobea OffeDcyw.8i»tniM. get it if he wins. 

Sea A. J, R, 83 and 107. ^,M'- BiLUKO.-The next objection is that 

Mr. BiLLWo urged that the five races tiiemoney wm not received by the defendan 

wen in substancS one with five beats. *^.S^®'»»«°.'.^^i! F^T'f * ^!S* ^u^I '^^5 

and aa neither side won the maJoriS evidence said that the defendant had called 

of heats^ the match was still undeter- SS..5'"\l"^ !I"^.-.^f^ .^i^#*^T ^T 

mined. Another view of it was, that if Besides, the money was lent to defendant, to 

each laoe was a separate event thew having 5?,. '^PJS^, S? <»'<f>n conditions, iiaraeJ3% 

been five events, two won by each champion 5f»J>«' f»>aj ^»»« majonty of races abould be 

and one drawn, the two won were to be set off ^**«""l"^^, .*?L'*^5'*f ^' Hams, or that the 

against the two lost and the last being drawn, •^S?' ^^^^^ ^e undetermined, 

there was nothing determined, and the plain- Mr. Higinbothaji. on the same 8ide.-In no 

tiff bad a locue peniUrUioi, and was entitled to fnw could the verdict be for the defendant 

have his money returned. The articles of for the plainttff la entitled to one-fifth of the 

agreement did not show the destination of £100 deposited on (be 300 yards race, which 

the money, and thus left open the question of S®^®/ ca?« 9F- As to the Police Of&ceis Act 

usage in such cases ; and the evidence given Section 51. it only applies to cases where 

was dear and distinct that the vrinner got ^^^ ^^ ^^^ ^^^1 A deposit of money, but a 

nothing, but that it was left to the generosity ^Mer. 

•of the backers to give him something. Mr. FxLLOwa.— The agreement is plainly 

Mr. Fellowb,— The Police Offences Act for five races, not for one race with five heats ; 

atatee that that would be mere betting. the distances are different fcr each, and £100 

The Chief Justice.— What do the men run a-side was to be staked on each. Supposing 

for? the evidence which was objected to to be 

Ifr. BiLLDio.— For the championship. admissible, and that these runners are to be 

The Chief Justice.— Not for that only. The treated as mere machines or horses, the 

money is given to the winner, though he may custom detailed in that evidence of giving 

afterwards consider himself bound to return the money to the backers is at variance with 

it to bis backers. the Police Offences Act mc. 51, which forbids 

Mr. Justice Williams.— If the backers are gaming and wagering. If two persons deposit 

not to get (be money they will not come »100each, to alnde the result of a race between 

-forward with the stakes. A and B, what is that but a bet with 

Mr. BiLUKO.— The winner gets the cham- this difference, that the parties deposit the 

ixlonsbip and the gate money, and if he is also money beforehand instead of trustinijf to each 

to get the stakes the backers will get nothing other^ honour. It was said that this money 

At all. If their man loses, of course all stakes was lent to the defendant ; but the money 

are lost and if their man wins he sticks to was not lent^ but was found as part of the 

the money ; so that either way the backers are stakes. If it was lent, it must be repaid in 

lo>ers. Now,' in a horse race, the owner of all contingencies ; and the fact that in cer- 

ibe horse is never said to be the winner ; it is tain contingencies it could not be repaid 

always the jockey or the horse. showed it was not lent Nor did the fact 

Mr. Fellows.— Surely the term "stakes'* that defendant offered the plaintiff £60 show 

means that all goes to the winner? that Harris had the money to the plaintiff's 

The Chief Justice (to Mr. Billing).— What use. It might as well be said that if a man 

4o you mean by stakes ? sent his servant with £10 to pur an account 

Mr. Billing.- The thing run for. and the tradesman refused to tuLO it because 

The Chief Justice.— And the winner is £15 was due, that the tradesman could sue 

always supposed to get it. It seems to me a the servant for money had and received. In 

revolting thing for one man to be talking of this act the defendant only acted as his son's 

another as his slave, and reducing a manly agent The defendant did not receive the 

«zercise to a matter of pounds, shillings, and money from the stakeholder ; it was handed 

pence. The runner struggles for the prize, to bis son. As to the £100 for the dead heat 

and if he wins he ought to get it that money ought still to be in the stake- 

^Mr. Biluno.— He gets the gate money. holder's hands, oecause that event bad not 

The Chief Justice.- The gate money has been determined, 

nothing to do with the stakes. Judgment was reserved, which was given 

Mr. Billing.- There will be an end of all on September 8. 

•contests if the backers are not to get their The Chief Justice said,— We think that 

money back. the game in this case consisted of five separate 

The Chief Justice.— This case appears to races, and was not one race with five neats. 

be an extraordinary perversion of all racing There may be some doubt as to the construc- 

ideas. I should certainly have refused to try tion to be put on the agreement or artidee 

such a case. The time of the Court ought not between Hewitt and Hiuris. But whatever 

to have been wasted with it A court of law may be the meaning of the agreement made 

should have had nothing to do with it between the competitors, the plantiff, who 

Mr. Justice Barrt.— Lord EUenborough was a backer of Harris, swears be was igno- 
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rant of it. It cannot, therafora^ biiidUM« 
It 18 thus nnneoenary for us to oz- 
pressly decide whether there were five races 
or only one. The i>laintiff was one of seyeral 
persons who suhscribed or contributed money 
to abide the event of this race. In the event of 
the person he backed winning, he would 
receive his proportion of the whole of the 
stakes ; in the event of his competitor losing, 
the other side would receive the whole, and 
each backer of the other competitor would re- 
ceive his proportion of the whole — a most 
singular arrangement, no doubt In effect 
this is the evidence given for the plainti£f, and 
from which he cannot now recede. There Is 
no disguising from ourselves that these two 
men were put forward as two horses, or two 
cocks, to struggle with each other ; and that 
certain money was deposited by the backers 
of each, to abide the result of that contest 
In plain language, this amounted to betting 
on the result ; and we tiiink that it is just 
such a contest as is contemplated by section 
51 of the Police Offences Statute. That sec- 
tion runs thus :— All contracts or agreements, 
whether by parole or in writing, b7 way of 
gaming or wagering, shall be null and void ; 
and no suit shall be brought or maintained in 
any court of law or equi^ for recovering any 
sum of money or valuable thing alleged to be 
won upon any wager, or which shall have 
been deposited in Uie hands of any person 
to abide the event on which any wager shall 
have been made." It was urged for the plain- 
tiff during the argument that that necessarily 
implied two things— a deposit of money and 
a wager, and that these were to be done at 
separate times and by separate persons. We 
do not think so. We think the words " on 
which any wager shall have been made" were 
properly inserted to guard against a simple 
and innocent matter being made the subject 
of a wager. If the deposit constitutes the 
wacer it is within the act These persons 
deposited this money to abide a certain event 
and we think that deposit amounted to a 
wager. We think this is just such a case as 
the Legislature prohibited being brought be- 
fore a court of law. Let the parties decide it 
for themselves. As to the second part of. the 
case the defendant never had the money to 
the plaintiff's use. He acted merely as a 
messenger to his son, and offered the plaintiff 
certain money, which the plaintiff refused to 
take, and there is nothins to show that b# 
had control of the money aJterwaids. 

Mr. Justice Barbt.— I am of the same 
opinion. I do not think this action can ba 
maintained. The dispute must be settled bf 
the domestic forum which these gentlemen 
constitute for themselves. 

Rule absolute to enter a verdict for defend- 
ant 

Attorneys r-For plaintiff, Fleetwood; for 
defendant, Edwards. 

UARTVK ▼. HUMTSB. 

BiU of Lading^Carriage of OooiU^LiabUU^ 
for Ruit damage. 

Rule ntft for a nonsuit 

Mr. Fellows and Mr. Martin moved the 
rule absolute; Mr. Billing and Mr. Higin- 
botham showed cause. 

This was an action on a bill of lading for 
delivering goods in a damaged condition. The 
goods were hoop iron, and the bill of ladinc 
excepted the ship from liability for damage 
caused by leakage, breakage, or rust Pleaa— 
First denial of the receipt of the goods: 
second, not guilty ; third, that defendant 



pwve n lad ddlveriof by dangers of the sea ; 
fourth, that he was prevented delivering ha 
good order and condition by nist The de- 
fendant was the master of the ship Robert 
Kerr, and the plaintiffs were comugneea of 
2,478 bundles of hoop iron, sent to tbem bf 
the Robert Kerr by their agents. The iron 
was stowed in the 'tween decks and a number 
of casks of soda were stored in the lower hold, 
16 feet below the iron ; and between the soda 
and the iron were other cargo and some 
loose boards. Some of the iron when deli- 
livered was found to be damaged, as the 
plaintiffs alleged with soda, and was crusted 
over with a white substance ; other part of it 
was damaged by sea-water. The defendaal 
urged that there was no proof that the 
damage was not caused by rust Mid therefore 
the plaintiffs could not recover. The jury 
gave a verdict for plaintiffs for £30 4s. 4d« 
A rule ntst for a nonsuit was granted on the 
ground that the damage was rust end there 
was noproot of nealiaence by the defendant 

Mr. BiLUKo and Mr. Higinbotham urged 
that the evidence showed two distinct causee 
of damage— by rust and by soda. As the de- 
fendant was not relieved from liability for 
soda damage, it was for him to prove that he 
was not guilty of negligence, but for the 
plaintiffs to show he was negligent InHraiMls 
and Cawrin*9 Didumary ofScSmee *' rust" wae 
described as *' a reddish peroxide found on 
the surface of iron exposed to moisture." In 
this case the colour was not red, but white ; 
so that it could not have been rust And one 
witness said the damage was cumulative- 
caused by water and by soda ; but that waa 
not the injury excepted by the bill of lading. 
Assuming, however, that this was rust there 
was sufficient evidence of negligence to go to 
the jury. The evidence need not be conclu- 
sive or even strong, because the plaintiffs 
were not on board. In this case it was proved 
that a cask of soda had been broken, and it 
was probable that the soda may have been 
preapitated on the iron. The authoritiea 
refered to were— /7s the BeUtie, B. & L. Adm. 
Reports, 429 ; Czech v. the OenenU Steam 
Navigaiion Company, L.R., 8, C.P. 14 ; Byrne 
V, Boodle, 33 L.J., Exch. 13 ; Kearney v. 
London Railway Compaity, Weekly Notes for 
July, 1870, 117. 

Mr. Fellows and Mr. Mabtin.— There waa 
no positive proof this damage was caused by 
soda. It did not follow because the iron pre- 
sented a whitish appearance it was from soda. 
There was no proof whatever of negligence 
on the part of the defendant What more 
could he do in the way of stowage than he 
did ? The whitish incrustation might as well 
have been caused by the sea- water as the soda, 
for, according to the Encyclopasdia Britan- 
niea, sea-water contained soda. Reference 
was made to Oeach v. Ingall, 14 M. & W., 95. 

The Chief Justice.— Rule nisi for a non- 
suit The action is brought on ibill of lading 
for the non-delivery in good condition of cer- 
tain hoop iron. Thebijlof lading contained 
the usual proviso exempting the carriers from 
liability for injuries] 'arising from leakage, 
breakagB, or rust It is admitted b^ the 
plaintiffs that part of the iron was affected 
by rustb audit was said that part of the iron 
was soda-damaged, as it was termed,— that is, 
damage arising from soda. At first it 
appeared to me to be possible to separate the 
twa But» on fullet consideration, I do not 
think so. One of the plaintiffs, who was 
called as a witness, said that the iron pre- 
sented the appearance as if it were first 
rusted and then an incrustation of soda 
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fap«ndd6d. Now it |» po«iUo Ihftfc th« 
IniarietlroinniBtmaarbetoenhmiiced bf 11m 
addition of aome oonoii?a talMtance m to 
iend(»r it poMiblo ta Mpuste the damifo 
GMued hf the met from the faperadded ia- 
Jaiycaoaed bf theoonotive subetaaoe. Bat 
no sach evidenoe hai been addaced here. The 
eyidence at the most ii that nut wai mo- 
dnced, and aoda wae eo inooiporated with it 
hf exhalation or otherwiie ai to cante an in- 
crottation of aoda in addition to the nut 
If the i»laintitra wished to show camolatiTe 
injnzy produced hf the loda in addition to 
the nut thef onght to Jiave done eo. It 
was their datf to show that the defendant 
waa gnilqr of negUgenoe^ and thqr have not 
doneaa 
Role abaolnte. 

Attomefi :— For plalntiffi, Bennett; for 
defendant Klingender, Charalef and Liddle. 

Thubsdat, Sept. S, 

miOIirA v. 8DPPL1. 

JHurder^PurwU of FeUmioui Obteei-- 
Accidental DUcharffe of HTeapon. 

Special caae atated bf the Chief Joatice for 
the opinion of the Conrt The caae waa as M- 
Iowa :— '* The priaoner waa tried before roe at 
the Criminal Sittinga of the Supreme Court 
held on the 21at daf of Jul/, li70, charged 
with the wilfol morder of John Seasnen 
Walahe. It appeared that the priaoner enter- 
tained aome feelinga of animoaitf towaida 
another perM>n, Mr. George Paton Smith, 
either on real or imaginarf gronnda. On the 
27th Maj, ia70i he armed himaelf with a 
dagger and a reTolrer ; the reTolyer contained 
■even chambera, all of which were loaded. 
It waa neoeaaaiT to oock the hammer to the 
second and fall cock after each discharge. 
The priaoner came np to Smith in the atreet, 
fired at and paraaed him, firing three other 
diachaigea and wounding him bf the laat, a 
ball atriking him in the arm. After that dia- 
chaige the priaoner, atill pamiing Smith with 
the revoWer in hia hand, waa met bf Walahe, 
who waa rapidlf approaching from theoppo- 
■ite direction. Smith aa he pasaed WaUhe 
placed him between himaelf and the priaoner, 
and Walahe nuhed at the prisoner apparentlf 
with the intention of preTcnting him from 
inflicting farther injarf on Smith. There 
waa a short atroggle between Walahe and the 
priaoner, the latter waa thrown on the ground, 
the revoWer waa diacharged. and Walshe re- 
ceived a wound from wbich he died within 
two dafa. The two remaining chambers of the 
revolver were loaded with powder and baU. 
I told the jurf that if thev were aatiafied the 
priaoner armed himaelf wiUia loaded weapon, 
and went for a felonioua object— the taking 
awa^the life of Smith, and that» whilst in 
furtherance of that object, Walshe waa ahot 
bf the priaoner, although tbe weapon bv which 
Walahe waa ao ahot waa diacharged bv acci- 
dent, thef might find the priaoner guiltf of 
murder. There waa aufficient proof to go to 
a Jurf of all theae facta, the evidence being 
conflicting aa to whether the revolioar was 
discharged intentionallf or went off bf acci- 
dent The ju^ retnmed a verdict of ' Guillgr 
of Murder,' and. in answer to a question put 
bf me, found the revolver went off bf acci- 
dent Entertainina aome doubt that, under 
the drcumatancea, the priaoner waa not gpiltf 
of murder, but of manalaughter onlf . 1 re- 
aerved for the conaideration of the Jadgea of 
the Supreme Court the question of whether or 
not mf direction was correct" 



Mr. Higinbotham and Dr. Dobaon for the 
priaoner : Mr. Danne (Grown Proaecutor) and 
Mr. WlUiava for the Crown. 

Mr. iiiaiKBOTHAM.~Tne queation in thia 
case is whether the facts and the finding of 
the Jurf on those facta disclose a fdonf on the 
pai I of the prisoner. Under the circumstancea 
of the case, and accepting the finding of the 
Jurf that the revolver was discharged bf acci- 
dent there is no felonf within the mean- 
ing of section 6 of the Criminal Law and 
Practice Statute, which directa that no 
punishment or forfeiture shall be incurred bf 
one who kills auother either bf misfortune,or 
in hia own defence, or in anf other manner 
without felonf . Ihere are three facts appa- 
rent on the face of this case — a felonious pur- 
pose bf the prisoner, a pursuit of that purpose 
bf him. and the death of Walshe. But these 
facts alone were not sufiicient to make the 
prisoner guiltf of felonf. To constitute a 
felon^r there should be, in addition to the 
felonious purpose an act done bf the 
prisoner in pursuit of that purpose, connected 
either immediatelf or remotelf with the 
death, as the canse of the death. I atated to 
the Jnxf, aubiect to the direction oC the 
Court tibat if it appeared that the priaoner 
had either when thrown to the ground ahot 
at Mr. Smith and missing him had hit Walaho, 
or had aimed at Walahe, it would be murder, 
laabmitted further that if hia purpoae had 
been interrupted, and if, when he waa thrown 
to the ground, the pistol had gone off bf acci- 
dent and waa not aimed bf him either at 
Wdahe or Smith, then it would be merelf 
death bv miaadventure or miafortune. The 
Crown, I apprehend, will not be able to 
ahow anf caae in which death reaulted 
from an act not an act of the prisoner, but 
bf mere accident and in which there waa 
pursuit of a felonious intent bf the prisoner, 
without auf overt act and in whicb it waa 
held that the prisoner was guiltf of murder 
or manslanghter. The definition gi?en bf 
BUckstone shows stronglf the necessitf of a 
criminal intent and an overt act connecting 
that intent with the felonf. In iSUphen's 
BhekBkme, 100, it was stated that to consti- 
tute anf crime concurrence of the will was 
neceaaarf : there must be a vicious will and 
an unlawful act consequent on such vidons 
wilL There must be, in addition to the will, 
an act and the act must be done in pursuance 
of the vicious will or felonious intent and 
must be connected with the cause of death. 
Several caaes were cited at the trial in which 
a person entertaining malice against another 
dischaigod firearms at him, and, missing him, 
struck another person. But in all these 
cases the person who discharged the gun, 
although having no malice against the 
person injured, was responsible for tbe 
act That was Agnes Gore's case, 1 
Hawkins's Pleaa of the Crown, c. 13 sec 
46 : 9 Rep. 81 ; and Saunders's case, Plowden, 
474. In Agnes Oore*s case, the doctrine 
of reaponsibilitf seemed to be carried to its 
extreme limit There a man had obtained an 
electuarf from an apothecarf ; his wife put 
ratsbane into it with intent to poison him, but 
though he was not killed, complaint was 
made to the apothecarf of the qualitf of the 
electuarf. and he to show that he had put 
nothing deleterious in it stirred it up and took 
some of it and died of the effects of the 
poison. There the woman never intended to 
kill the apothecarf, nor if the mixture had 
not been stirred would the poison have been 
sufllcient to kill, but she was held guiltf of 
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murder. Bat there the woman intended to 
kill her husband, and pat the poiaon in the 
electoary with that object The principal 
daas of cases of the same kind in later years 
waa where death was caased whilst in panuit 
c€ fcame ; and it has been held where several 
poitons go oat together with a common fclo- 
niooa intent, and if one while in parsoit of 
that intent kills some one, all are goilty of 
murder ; bat thej are not gailtjr where the 
death does not occur when they axe la pur- 
■nitpf a oommon felonious inteni 

Mr. Justice Barrt.— As where seTeral per- 
sons go out wiUi the intent to rob an orchard, 
and one of Uiem kills another, that would 
not be felony in the others, but if they go 
out in pursuit of game with the intention of 
resisting if attacked, and a keeper is killed, 
then it would be murder. 

Mr. HioiNBOTHAM.— Inl HMu PUas oftJtt 
Crown, 440. there is a case where two parties 
go out to fight a duel, and another endea- 
▼ours to interfere^ when one of the duellists 
killed him. There it was held to be murder in 
that one. But in all these cases the prisoner 
did some act which directly led to death. 

Mr. Justice Williams.— Supposing the pistol 
had gone off by accident^ and^had shot Mr. 

Smith? 

Mr. HionrBOTHAM.— That would not be 
murder. The previous shots must be for- 
gotten in considering that question, for the 
prisoner might have abandoned his intention 
of shooting Mr. Smith. 

The Chief Jostici.— If, while the prisoner 
was running after Smith, the pistol went off 
by accident and hit Smith, what would be 
the prisoner's position? I don*t think the 
information for killing Walshe can be put 
either higher or lower than that It would 
be misadventure in one case, it would be mis- 
adventure in the other ; if murder in one, it 
would be murder in the other. 

Mr. HiGiNBOTHAM.— It must be borne in 
mind that in this case the prisoner's intent 
was crossed before the act causing death w<u» 
committed. The act which caased the death 
of WaUhe was not the prisoner's act ; his on- 
ginal intention against Mr. Smith had been 
interrupted by the intervention of a third 
person ; and > -as possibly abandoned when 
the prisoner n-'as thrown to the ground ; it 
could not be su i that he was in further pur- 
•uit of his murderous inteni agrfatt Mr* 
Smith. lnlEii$9eUimCfimei.7a,HwmMA 
down that where one of a par^ eommitled a 
felony in order to make the othan alto 
responsible the felony most hrnw^ been com- 
mitted strictly in prosecution of the pai poas g 
for which the party had asssablad. In Mteff» 
V. Archer, 1 F. & F. 2SL whera Iha Ofwner 
of a gun whilst endeaTonniig to take il froni 
a person who had removed it from his boase^ 
killed the other person he was held guiltf of 
manslaughter, it being hdd thai hia al l e m pt 
to obtain the gun was unlawfuL But a lat«r 
case of Blades v. Higgs, 10 a B., N. 8., 713^ 
decided that an owner was justified in endea- 
vouring to recover possessioa of hiaptufwrtj. 
But in 'Reg. v. Archer the judge, appaiently* 
thought that it was the unlawfulnesi of th« 
act which created the crime. 

Mr. Justice Barbt.— An attempt to iemoT6 
the goods might cause a breach of the peac^ 
which would DC an unlawful act ; but if it 
did not produce a breach of the peace it 
would not be unlawfuL 

Mr. UiGUTBOTHAM continued to um that 
in this case no act had been done vf the 
prisoner after the intervention of Wabhe. No 



doubt Walshe was justified in interfering as ho 
did, but he was justified in interfering onlyto 
piuvent the commission of a felony. He waa 
not justified in interfering or attempting to 
tik» the prisoner into custody in consequenoa 
of the shots he had fired. 

The Chief Justice.— If the prisoner waa 
pursuing Smith with his pistol in his hand, 
oould not Walshe arrest him ? 

Mr. HiGUTBOTHAai.— Yes, to prevent tho 
oommission of a crime ; or if called on to assist 
a police officer. 

Mr. Justice Bakbt.— Any person may arrest 
another who has committed a felony— 2 Hale^ 
72.; 2 Hawkins. 114. 

Mr. HioiHBOTHAif.— Itdoes not appear that 
Walshe knew of the previous shots. All ho 
knew was that he was adjured by Mr. Smith 
to save his life. 

Mr. DuHKE.— The question reserved for tho 
opinion of the Court is— not whether the pri- 
soner committed any crime, but whether tho 
crime he committed was murder or man- 
slaughter; and I don't see how any other 
question covdd be reserved. 

The Chief JusncE. — If the offence Is man- 
slaughter, the prisoner is entitled to an 
acquittaL 

Mr. DumrE.— The jury found in the affirma- 
tive on all the facts left to them. We start 
this case l^ the view that it was while in fur- 
therance of a felonious design that Walshe 
was shot. In Reg. v. Oreenaert, 8 C. and P. 
35, it is laid down that where the death of ono 
person is caased by another, it behoves that 
other to show that the circumstances were 
such as to mitigate the character of tho 
offence, and reduce it from murder. In 
this case the prisoner offered no such evi- 
dence ; and the contrary was found Vy the 
jury, who found that it was while in pursuit 
of an attempt to take Mr. Smith's life that 
the prisoner shot Walshe. As to Reg. v. 
Archtr, 1 F. and F. 35, the prisoner was en- 
gaged only in an unlawful act ; but if the act 
bad been tk/elonious one, as in this case, the 
crime would have been murder. In Reg. v. 
FetUon, Lewin's Crown Cases, 179; Reg. v» 
Horsey, 3 F. and F. 287 ; and Reg. v. Wedeg, 
1 F. and F. 528, it was clearly laid down that 
where a person engaged in the commission of 
a felony caased death it is ^ murder. If a 
person feloniously fired at birds with the in- 
tent to kill thorn, and killed a man, it would 
be murder. 

Mr. Justice Baeby.— But if the gun went 
off accidontuUy? 

Mr. Dunne.— It would still be murder. Mr. 
Dunne procueded to compare Gore's case with 
the present, and submitted that the analogy 
between tbuia was complete ; the putting the 
ratsbane in the electuary in the one case being 
analogous to the loading of the pistol in the 
other ; and thu taking of the mixture by the 
apothecary was aiuilogous to the discharge of 
the pistol at Walshe. Theie was no felonious 
intent by Agnes Gore against the apothecary ; 
nor in thu duellist's case by one of the duellists 
against the man he accidentally killed, as 
here the prisoner may have had no feloni- 
ous intent Ai^uinst Walshe. But the pri- 
soner had a filoi.ioua intent against Smith, 
as Agnes Goie bad against her husband, and 
as the one duellist had against the other ; 
and while in the pursuit of that felonious 
intent he killed Walsbe. as the duellist killed 
the man who interposed. The allegation of 
malice in the indictment would be clearly 
proved. What caused the struggle be- 
tween tho prisoner and Walshe? The 
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priwner^s fdonions attempt on Mr. Smith*! 
lifa^ What canted the pbtol to be dis- 
ehaifed? The straggle. There was a dear 
connexion between the prisoner's attempt to 
ahoot Mr. Smith and Walshe's death. 

Mr. HionrBOTHAM, in reply, aeain sub- 
mitted that there was no proof of any aet 
committed by the prisoner in pnrsaanoe of 
any felonious design which caused Washe's 
death. 

The Chuf JusTioi.— What was the act in 
Gore*s death? 

Mr. HiournoTHAM.— She mixed the poison 
for her husband and gave it to him, and was 
responsible for all the consequences of that 
act 

The Chibp Justicb.— How is that the cause 
of the death of another person ? 

Mr. HiGUTBOTHAM.— The cause was so re- 
mote from the result that it is doubtful if 
such a decision could be sustained now ; but 
the decision of the Court was distinct that the 
death of the apothecary ensued from her 
act. and it was on that ground she was eon- 
▼icted. 

The CHisr Jusnci.— The death ensued 
from her act— followed from it ; but follow- 
ing does not necessarily imply a consequence. 
How do yoD distinguish the carrying of a 
loaded weapon, cocked, from mingling the 
poison with the electuary. 

Mr. HioiiTBOTHAM.— The carrying the 
loaded weapon was not the cause of Walshe's 
death ; it wa^ merely an act connected with 
a previous felonious purpose, which might 
have been abandoned. If a person in Mel- 
bourne intends to kill another at Sandhurst, 
and enters a train with a loaded pistol in his 
]>ocket, and if on the journey there is a oolli- 
don, and the pistol ia discharged by the colli- 
sion and kills a passenger, surely that would 
not be murder. 

Mr. Justice BABRT.—In that ca^ the colli- 
flion would have intervened. But suppose 
here that Walshe had thrown up the prisoner's 
arm, discharging the pistol and kilhng a by- 
stander, would not that be murder? 

Mr. HioiNBOTHAM.— Notif the prisoner had 
repented of his original felonious intent at the 
moment he was struck. 

The Chief Justick,— But the jury have 
found that he had not abandoned his inten- 
tionl The prisoner was resisting Walshe, who 
was attempting to interru])t him in the pur- 
suit of Mr. Smith, and during that resistance 
the pistol is discharged. 

Mr. HiGiNBOTHAM.— That is a new vi(}W 
of the facts which was never presented be- 
fore. 

The Chief JasTics.— If there was anything 
to show that the prisoner had abandoned his 
object, I do not see how the jury could have 
found as they did. 

Mr. HiGiNBOTHAM.— I do not think the 

auestion ever engaged the jury's attention ; 
bey were more occupied in considering 
another question — ^namely, the prisoner's 
lanity, and also whether the pistol was acci- 
dentally discharged. The previous shots had 
nothing to do with Walshe's death : the pri- 
soner may have abandoned his design on 
Smith when the last shot was fired. 

The Chief Justice.— The pistol was cocked, 
was held by the prisoner in such a way as to 
induce a bystander to suppose that he in- 
tended to shoot Mr. Smith. 

Mr. HiGiNBOTHAM.— All thcsc are acts dis- 
connected with Mr. Walshe's death. 

The Chief Justice.- -If so, the prisoner 
ought to have been acquitted. 



Mr. Juiitice Barrt.— The shot that killed 
Walshe csnnot be severed from the other 
acts ; it is not an isolated act 

Mr. Higinbothax.— It is difficult to sepa- 
rate this case from the previous offence, but 
the death of WaLshe would not have occurred 
but for his own intervention. The shooting 
at Mr. Smith should only be considered in this 
particular charge so far as it was a legal ele- 
ment in it ; and as a legal element the pursuit 
of Mr. Smith and the aimins of a pistol at 
him were not connected with Walshe s death. 

Judgment was reserved, and was given on 
September II. 

The Chkf Justice.— Special case reserved 
for the consideration of the judges of the 
court as to whether the jury were rightlj^ told 
that if the prisoner armed himself with a 
loaded weapon, and went for a felonious ob- 
ject—the takina away ^e life of Smith— and 
that if whilst in furtherance of that object 
Walshe was shot bv the prisoner, alUiough the 
weapon by which Walshe was so shot was dis- 
chai^Bd Inr accident— they might find the pri- 
soner guilty. The general rale of law is 
BnqBestiopable that a perM>n who, intending 

to shoot oncj fires at and kills another, maf 
be found guilty of murder ; or who, charmd 
with having fired at A with intent to murder 
him, fired at B by mistake^ may be properly 
found guilty on that charge ; or who, having 
mingled poison in human food with an inten- 
tion of poisoning any person, lesves it, and 
by accident another takes that poison, and 
loses his life, may be found guOty of murder. 
A person who fires at A and shoots B is 
guilty of murder, because the law connects 
the murderous intention of the accused with 
the event that follows. I say "the event 
that follows" advisedly, because the case to 
which I shall presently allude uses the same 
worda I do not use the word ** effect^" for 
strictly speaking, it does not appear to be 
cause and effect^ but something which follows 
from the act of the accused committed with a 
murderous intention. So. in the case of the 
person charged with shooting at with intent 
to murder A, who shoots and kills B, 
and so also in the case of poison minglea 
with the intent to murder one particular 
person and it is partaken of b^ another, the 
felonious intention of murdering the person 
whose death was contemplated u connected 
with the death of the person whose death was 
not contemplated ; and although the poison 
was partaken of without the intention of the 
party who mingled it The broad principle 
is, that the felonious intention is connected, 
not with the effect, but with the event 
which follows from the act of the accused. 
That principle is not disputed in this 
case. But it is contended that, as the act of 
another intervened between the murdercms 
intent and the event, it was possible that the 
death might be attributed to it ; that as there 
was a straggle between the third person, with 
whose death the prisoner is charged in the in- 
formation, and the prisoner, the latter was 
not answerable for that struggle, as it was 
Walshe, and not he, that initiated it ; that it 
was possible, even in so short a time, that the 
prisoner may have repented — ^that he may 
nave altered his intention of shooting Mr. 
Smith, and, if so, there was no felonious in- 
tention to t>e connected with the subwquent 
event. It appears to me— and I was of that 
opinion during the argument— that not only 
is there nothing in the facts to su|^K>rt such a 
suggestion, but that the verdict fbids directly 
the, opposite, and all the facts support the 
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Tcrdict The jnrj were apedtlly aaked in the 
words in the case if they were eatisfied that 
the prisoner armed himself with a felonioos 
i>hjec^ and if it was whilst in furtherance of 
that ohject that Walshe was shot They 
fonnd that it was ; for if they were not satis- 
fied, they onght not to have retamed the 
verdict they did. If we are at liherty to travel 
ont of the case, and to refer to the evidence^ 
I must say I do not see how any other 
verdict conld have been retamed. In point 
of fact the evidence was so strong that there 
was a great body of proof to go to the jaiy 
that the prisoner shot at Walshe. mistaking 
him, in consequence of the infirmity of his 
vision, for the person at whom he nad pre- 
viously discharged hi^ weapon. The struggle 
was a struggle betw*>en Walshe, who had 
approached rapidly, enf^eavouring to prevent 
the prisoner carrjringoxr. his felonious inten- 
tion, and the prisoner, who was apparently 
determined not to be so prevented. The 
expression which fell from the prisoner 
immediately after the struggle, left that point 
altogether beyond doubt. If the state of 
facts were different— if the weapon had been 
discharged in consequence of a carriage 
striking the prisoner, it might be necessary to 
consider whether the Court was at liberty to 
connect the felonious intention with the event 
that happened. On that I do not offer 
any opinion. The case to which I have 
referred (Gore*s case) seems almost to 
decide that the intervention of such cir- 
cumstances would scarcely prevent the ap- 
plication of the rule. Here an electuary, in 
which poison had been mingled by the ac- 
cused, was partaken of by several persons, 
who became ill, but recovered. It was then 
taken to an apothecary, who tftirred it with a 
knife, partook of the mixture, and died. It 
was thereupon urged that the stirring of the 
mixture by the deceased prevented the appli- 
cation of the principle ; but the Court over- 
ruled the objection, and held that the event 
which followed was connected with the act of 
the prisoner. That case seems to me to be con- 
clusive on the question. In this instance the 
felonious intention is necessarily connected 
with the event which followed. The struggle 
may be regarded as one oontinuoas stru^le 
bj the prisoner in furtherance of his felonious 
object Thatiiew is strictly consistent with 

the evidence and the finding of the Jury. We- 
think the verdict was light, and the convio* 
tion ought to be affirmed. 

Mr. Justioe Babbt.— I am of the same 
opinion. It appears to roe that the question 
may be reduced within a very narrow com* 
pass by attending to the main guiding prin- 
ciples which govern this species of homidde. 
The principle is, that a person engaged in the 
perpetration of a felony is to be held respon* 
sibfe for all the consequences which floir 
from his felonious act There must be a con* 
nexion between the original act and the 
homicide. If they be disconnected by any 
independent or intervening act to which the 
death may be ascribed, the death is so far 
disconnected with the original intention that 
it cannot fairly be attributed to it This was 
the main ground on which the case was 
argued for the prisoner, and as I understood 
I conceive it to be a good argument if sup- 
ported by the iact As an illustration, 
a person may go out with the intention 
of shooting another person, and on the way, 
intending to commit this felony, he ma^ 
without premeditation or intention on hia 
part become engaged in a quarrel with a 



third peiton. In the course of which death 
miaht ensues possibly of a totally different 
character to that which he originally pre- 
meditated. It would be impossible to say 
that such an independent act could be legi- 
timately connected with the original inten- 
tion. In such a case, then, if there were Wh 
other circumstances, the verdict ought to be 
manslaughter. But when a person is engaged 
in theoommission of apremeditated crime, and 
in carrying out his felonious purpose oeath 
ensues, even though not in the modeorigi- 
glnally contemplated by him, the case ia< 
totally different The felonious purpose is in 
the course of being pursued, and though an 
agency over which the prisoner himself hae- 
no control has diverted the weapon he held 
for the purpose of homicide in a direction 
not originally contemplated by him, still the 
weapon vras held by him, and whether in- 
tentionally discharged or not in itself con- 
tains the cause of the accident The weapon 
is in his hands and for a felonious object^ and. 
according to the rules of logic and common 
sense, he must be answerable for Uie con- 
sequences. The case states that the jury 
were distinctly invited to consider whether 
the prisoner was in pursuit of his original 
felonious intention at the time the shot wae 
fired. That was putting the matter most 
favourably for the prisoner, and left them to 
sa^ if the facts, as proved, could support the 
existence of any inattpendentact which broke 
thesequence or continuity of the original state 
of facts. The jury found contrary to that 
view, and we must therefore hold that this 
death occurred while the prisoner was still in 
pursuit of his original felonious object I 
think the information has been completely 
supported. 

Mr. Justice Wiluams.— The general prin- 
ciples which exist in cases of this kind have 
been laid down by the other members of the 
Court and I shall apply myself only to the 
particular facts of this case. It appears that 
by accident, and not bj design, a pistol held 
in the handis of the prisoner went off. and Uie 
deceased met his death by that discharge. 
The pistol was no doubt discharged acciden- 
tally ; but how came it in the prisoner's 
hands ? It appears he took it with a felonious 
purpose ; he took it to seek the life of Mr. 
Smith. While in furtherance of that object 
Walshe met him, and endeavoured to arrest 
him, hue did not succeed in changing the 
mind of the prisoner. The mind of the pri- 
soner remained the same, his criminal in- 
tent remained unmoved, and in the en- 
deavour to arrest the prisoner Walshe 
met his death. Had the prisoner escaped 
from the grasp of Walshe his intention 
would have remained the same ; he would 
have sought Smith to shoot him. It therefore 
appears to me that there was a continuity of 
criminal intent, and, under these circum- 
stances, I am perfectly satisfied that the 
crime was murder. 

Conviction afiirmed. 

Attorneys:— For the Crown, Gumer; for 
the prisoner, Clayton. 

» 

Friday, Sept. 9. 

lucab v. mubbat. 

Appeal from CcuiUy Ocurt^Countp Court 

SUUiUe, SecU, 66 and V20'Security for Co8t9. 

Rule nisi to strike this case out of the list 

on the ground that the appellant had not 

given the security required by section 120 of 

the County Courts Statute. 
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Mr. MolMworth iiioT«d tbe nila abtolate ; 
Dr. Dobton showed eaiue. 

The appeal wm from a decision of Mr. J. 
O. Forbee, Jodge of tbe Gouniy Court Colao, 
AODsoitiDK the plalntiif with £7 It. 2d. ootta. 
The appellant had paid into court the £10 
required by section 120 of the Gonntj Coorte 
Statnte. but had not paid the amoant of the 
oosts. The section required an appellant to 
give security to be approved by the registrar, 
or pay the amount of the judgment and £10. 
The question raised by the rule was whether 
the costs ordered to be paid by the Coun^ 
Court Judge formed part ot the judgment. 

A preliminary objection to the hearing of 
the rule was taken that it was not entitled 
in any cause, althoiigh endorsed as the appeal 
** Luea$ V. Murray. Clothier v Bu, 2 Dowh, 
731 ; flTood v. Onteh/Uld, 1 OowL. 587, weie 
referred to in support of the objection. 

The Court held the objection good, but 
aUowed the rule to be amended on payment 
of the oosts of the rule. 

In regard to the principal question, as to 
whether the proper security had been Riven, 
reference was made un behalf of theplaintiff 
to PoUock*$ County Court Practice, 1S7, where 
different forms were given where the plaintiif 
or the defendant appealed. The only reason 
lor requiring the security was to prevent 
•delay, and that was sufficiently guarded 
Jigainst by the fact that it was the plaintiif 
who was appellant 

For the defendant reference was made to 
flections .38, 70, 78^ and 120^ toshow thatcosts 
were included in the judgment 

The Chixf Jubtiob.— We think that the act 
meant the judgment to include the costs. 
The act contemplated a summary proceeding, 
the suits being disposed of as soon as possible. 
The English act is plainly distinguishable 
horn the colonial one. for it provides diffe- 
rent forms of prooeaure where the judg- 
ment is for the plaintiff or the appellant 

Rule absolute to strike the case out of the 
list on payment of coats. 

Attorneys:— For appellant R. R. Woolcott 
for Hancock ; for respondent Hurry and 
Briggs. 

OOlflflBOIAL BAITK ▼. KUTH. 

BxUo Exchamoc—ConMeraJUoti — Public 
Company-Shareholder, 

Rule mti to enter a verdict for defendant 
This was an action by the endorsees of a 

Eromissory note for £200^ made by defendant 
th February, 1809. payable 1st June^ 1869. 
Pleas.~lst That defendant did not make 
the biiL 2nd. That he satisfied and die- 
chaigedit 3rd. That it was an accommoda- 
tion note^ and there was no consideration by 
the payees or the plaintiffs. The action was 
tried on 12th August, 1870, when it appeared 
that the note was given by the defendant to 
the Polynesia Company for 100 shares in the 
company. The note of the defendant with a 
numoer of other notes, was lodged by the 
company with the bank May, 1869. There 
were two accounts with the bank— one the 
Fill Land Company, which was generally in 
deoit; the other the Polynesia Company, 
which was usually in credit; but tbe two 
accounts together were overdrawn at the time 
the action was commenced. For the defend- 
ant it was urged that the two accounts were 
distinct and tibat as the bank had never made 
advances to the Polynesia Company it had 
given no consideration to the company. There 
was^ however, the other question, whether the 
company had given any consideration to 
Keith. At the time he applied for the shares 



the prospectus contained certain provisiona in 
zegsra to the issue of land warrants, which 
were altered before the note matured, and the 
defendant declined to take up the note unless 
he received the land warrantd on the terms 
contained in the prospectus. As rebutting 
ca^e for the plaintiffs, Mr. Cook, a former 
manager of the company, was called, who 
atatiid that Mr. Keith had signed the deed 
of a»si>ciation as for 320 shares at the same 
time as he gave the bill, and this deed con- 
tained the altered terms as to the land war- 
rants. 

Mr. Casey moved the rule absolute. 

Mr. Fellows and Mr. Moles worth showed 

For the plaintiff, it was contended that as 
the defendant had agreed, in his form of 
application for shares, to sign the deed of 
association when called on, and as he bad 
signed the deed with the altered'conditions, 
he was bound by that signature. 

For the defendant it was urged that he had 
■greed to take shares on certain conditions, 
and that as those conditions were subse- 
quently varied without his consent he wafl 

not answerable. There was no proof that the 
shares for which he signed were those for 
which the note was given— WeU» v. UopHae, 
5 M. It W. 7 ; i?e theAdelphi HoUl Company 
V. Best*M case. 2 IM}., X, & a 660. 

The Chibt Jubtice.— If the case had stopped 
with the evidence for the defendant he would 
have been no doubt entitled to succeed. But 
the. evidence of Mr. Cook on tbe rebutting 
case showed that the shares had been 
allotted to the defendant The defendant 
had applied for 100 shares, and he promised 
to sign the deed of association. He did sign 
the deed at the same time as he gave this 
note ; the fair inference is that the note was 
connected with these shares. If they were 
not connected, it was for the defendantto show 
the absence of connexion. If the deed had 
not been signed there would have been a 
strong case for the defendant as the condi- 
tions of the prospectus had been altered. 

Rule discharged. 

Attorneys :— For plaintiff, Clayton; for 
defendant Baynes. 



Satubdat, Sipt. 10. 

bavk of new south wales ▼. uvdaunted 
gold-iiinino company. 

No. 228, SecL 21— Mining Convpany—Over 
dra^— Power of Directors to Pledge CredU 
of Company. 

Rule nisi for a nonsuit verdict for defend- 
ant or to reduce damages. 

Mr. Martley and Mr. Helm moved tho rule 
absolute; Mr. Fellows, Mr. Holxojd, and 
Mr. Purves showed cause. 

The action was brought to recover £340 
16s. on an overdraft allowed by the bank to 
the company. Plea, never indebted. The 
trial took place at Sandhurst before his 
Honour Mr. Justice Barry, on27th Julv, when 
it appeared that the company was duly re- 
gistered with the clerk of the Court of Mines 
for the Sandhurst district on 29th March, 1865. 
On 27th April, 1865, the company opened an 
account with the branch bank of New South 
Wales, at Eaglehawk, near Sandhurst The 
manager of the company informed the bank 
manager of the names of the directors of tihe 
company, and how cheques were to be signed ; 
and always gave notice of any change m the 
directory. The bank at various times aUowed 
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an overdraft! pajing cheques signed bj the 
directors in the form mentioned bj the ma- 
nager, namely, by two directors and Uie legal 
manager for the time being, and sealed (with 
the exception of one on 6th May. 18C5. when 
there was no seal in existence) with the com- 
K>any's seaL Some of the cheques were sanc- 
tioned at a meeting of directors at which 
there was not a qaorara present ; aboat some 
there was no entqr in the minute-book. A ver- 
dict was by consent returned for the plaintiffs 
for the amount claimed, subject to the follow- 
ing points that no proot had been adduced at 
the trial of the agency of the directors to borrow 
money, and that the dbmpany, being incor- 
porated under No. 228^ had no power to bor- 
row money on an overdraf t^ or otherwise than 
by the powers granted them by the act 

For the plaintiffs, reliance was placed on 
the twenty-second rule of the oompanv, which 
said, **The affairs and business of the com- 
pany shall be managed and conducted by a 
board of directors (shareholders), who shall 
have and exercise all the powers and authori- 
ties which may be exercised by the cooipany 
at large, subject to the said act (228) of the 
Legislature, and to the rules and regulations 
of the oomnany." Na 26 enumerated certain 
persons who were thereby appointed first 
directors to manage and conduct the affairs of 
the company. No. 28 provided that three 
directors should form a quorum. No. 49 
stated that *' all payments shall be made by 
drafts or cheques on the bankers of the com- 
pany, and shall be signed by two directors and 
by the manager for the time being." The 
question of agency turned on these rules, and 
they clearly established that directors were 
the agents of a company, and were empowered 
by section 21 of Na 228 to borrow money. 
The defendants alleged that in order to bind 
the company, there must be an extraordinary 
meeting authorising thedirectors to borrow the 
money. But it was decided by the Boifol Bri- 
tish Bank v. Turquand, 5 El. & BL, 261, & 24 
L.J., Q.B., 327; Colonial Bank v. Loch Fune 
Company, 3 W., W., & A*B., 1G8 ; and re the 
County Life Assurance Compavy, L.R., 9 
Eq.. 288 ; rt the Tyson*s tUef Company, 
3 Wy., W., & A*a 162 j that where the 
thing was sucU as might lawfully be 
done by the directors, those dealing 
with the oon;uany were not bound 
to inquire into its Internal arraiiteiiientiL 
The authority to borrow monev was given 
by the act, and differed from those 
which would be relied on by the other 
side, and which were those of debts in- 
curred by members of a cost-book mining ad* 
venture. In the case of the Bank of Mew 
South Wales v, the Jioystan Orand Junetiai^ 
Oompany (T/te Arpus, September 30^ 1867)^ 
which wss a very similar case to the present^ 
the company was held liable. 

In support of the rule it was urged that the 
2l8t and 25th sections of the Act 228 should 
be read together. The two sections must be 
taken as showing that the credit of share- 
holders in mining companies registered under 
the act could only be pledged by borrowing 
money for a specific purpose on mortgage or 
under a bill of sale, and not by means of 
overdrafts. M'Kean v. ihe VUft m the Bock 
Company, The Arffus, April 11, 1868. which 
was subsequent to the Colonial Bank v. the 
Loch Fynt Company, and the Tyson's Reef 
Company's case. If the company had been 
unincorporated the directors would have had 
no power to pledce its credit by borrowing. 
Burmeister v, Norris, 21 L.J., Exch., 43; 
Hawtayne v Bourne, 7 M. and W. 605 ; Bmest 



V. Hichols, 6 H.L., 417 ; and re Chi|>pendale^ 4 
De O., M*N., and 0. 19. If, then, m an unin- 
corporated oompany one partner oonld 
not bind the others, how could the 
power exist in an incorporated oom- 
pany for any of its members to bind 
the company ? In regard to a sum of £76 38. 
8d., it did not appear by the minute book that 
the cheques for tbat sum had been sanctioned 
by a quorum of directors ; it was the dntv of 
the bank to make inquiries in the case of all 
cheques before paying, and by that amount 
the verdict should be reduced. 

The Chikf Justice.— We do not think the 
bank was bound to do more than read the act 
and the rules of the oompany. If they must 
inquire further than that^ where were they to 
stop ? We have already decided in several 
cases that duly appointed directors can act as 
agents for the company, and we think that in 
this case the directors did bind the company. 

Rule discharged. 

Attorneys :— For plaintiffs, Mallesoo, Eng- 
land and Stewart ; for defendants, Klingen- 
der, Charsley and Liddle, for Rymer. 

The following is the report of the case 
alluded to above : — 

TBI BANK OP NIW SOUTH WAUS T. M0T8T0V 
OBAND JUNCTION COMFAKT (RISGISTKBID). 

A rule nisi in an action by a bank, on the 
common counts, for the amount of an over- 
draft— (1) to enter a nonsuit, on the grounds 
(a) that the rcidbtratiun of the company was 
not duly proved, and that (bJ the overdraft 
was authorised by a <^uonim of three of a 
board of five instead ot a quorum of three of 
a board of ten directors ; or (2) to enter a 
verdict fur the defendant, on the ground that 
the cheques uik)u which the overdraft was 
made, were signed by one instead of two di- 
rectors. The rule was obtiiiued on September 
5th, and cause was shown on September 
12th, when the judgment of the Gouct was 
ruaurved. 

The Chief Justice.— As to the first olijeo- 
tion in support uf the rule to enter a non- 
suit, the companv was sued as a company 
registered under the Act, Na 228, which re- 
quires that the word ''registered" shall be 
added to the title of companies incorporated 
under that Act We think that the character 
of incorporation thus given is one inviting a 
traverse : and that a plea of ** never indebted" 
simply, aoes not put such character in issue* 
or traverse the incorporation ; that, in fact^ 
under such a plea, the registration of the 
company is not put in issue. The proper 
form in which to traverse this issuable fact; 
is given in the case of The Agricultural Cattle 
Company v. Fitzgerald, 16 Q. B., 432, which 
seems also an atithuiity on this very pointy 
which seems to have been there taken. As 
to the second nonsuit point, that the over- 
draft was authorised by three out of two dif- 
ferent boards of five, instead of three out of 
a single board of ten, it appears clear from 
the evidence, that there wa^ but one board 
of directors. The evidence of one witness is 
distinct on that point The board was in 
the habit of sitting occasionally at Ararat, 
and occasionally at Buuiuyong, for the 
purpose of disposing of the different sorts 
of business-- mining and financial. Very 

Srobably it was the case that only the 
irectors resident at Ararat attended the 
meetings held at Ararat, and those resident 
at Buninyoug the meetings held there ; but 
beyond the difference of personal oonveni- 
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«iie^ tiien wm bo tcmoii wby the direeloTt ppomin : (Uid m to third, £90 wm paid into 

TCMBBt at Ararat thoiild not attend the oonrt The ftnt eoant was not tnttained 1^ 

hoard neetiBsi at Bnninjong, together with iho eridence ; on the eeoond, the jury gare a 

the directon reddent there, and vice verm*, verdict for £90 13t. 4d. ; and on the third, £11 

There was nothing hat personal inconveni- iSi. 4± in addition to the snm paid into 

enee to prerent the whole board attending court 

tiie iBOoqngs at hoth places. That partlcnlar | 

kinds of bosiness were done at each place, as Tlie facts were, that on 29th Janoar?/ 1B70, 

ngeneral rale, does not affect the question, an advertisement appeared in the Btverine 

The trae test is, were two qaomms of the Merald requesting applications from persons 

■ame hoard sitting at one ana the same time wOling to boy sheep for the Echnca Meat-pre- 

at different plaoes ; and we think that the lerying Company, and on. the Uth Febrnaiy 

•▼idence does not show that to have been theplaintiff wrote to the company's manager: 

the eassb though the practioal resnlts may — "I beg to brine before yoor notice my offer 

kaTO been the same. The nonsuit pointo io|bny for you. Hy terms are one penny per 

therefore ga The other objection in support aheep bought and approved of by you, pay- 

<if the rule to enter a verdict for the defend- ment to be made monthly.** Tlie manager 




company is an incorporated one under the atanoes^ the siieep to be drafted and seen 

Act referred to (Na 228). The directors have isirly started on the road, you to pay all 

kf the Act the management of the company. OTpenses. The above arrangement to be 

The board of directors had formally opened lor no spedfle time." The plaintiff en- 

an account with this bank. Accounts had tered upon his datien^ bought a horse and 

been regularly passed by the board for pay- koggy with wUdi to travel, puidiased a num- 

ment, and such payments were made by that ker of ihesj for tha oompany* and on Feb- 

bank. There was no pass-book kept, but ruary 28 received a note from the oompany's 

aheets showing the payments and receipts manager stating **We don't require any 

were regularly submitted to the board, ex- sheep hefore the 9th of the ensuing month. I 

ataiined, and passed. The evidence as to the think it adviBable for you to see the i^eep be- 

examination by the board wsh not so distinct longing to (a number of persons whose names 

as it might be— one sayiug the sheets went were mentioned). In fact I would make a 

Into pigeon-boles till paffled, but another regular tour, and secure all you can for the 

aaying distincUy that eacn was duly inspected months of April, May, June, and July." 

bofore being passed. Thus, on a duly con- Plaintiff accordinglv went to Hay, in the 

atituted bank, there was an order for pay- Kiverine district, ana purchased 10,000 Burra- 

ment by a duly constituted agent ; and after bogie sheep, to be paid for by approved bill si 

a payment by that bank, the same duly con- a month, and referring the vendors to Mr. 

atituted agent passed such payment as cor- Matheson, the manager of the Bank of Vic- 

zect We think that is sufficient in this par- toria, Melbourne. Mr. Matheson, however, 

ticolar case, and that the informality in the declined to answer the vendors, who imroedi- 

mode of payment does not vitiate it, though, ately stopped the sheep. The defendants 

in meet inntances, the cheques should be duly alleged that the plaintiff had disobeyed his 

aigned. The company's deed is not by this instructions, first, by agreeins that the oom- 

Act required to be registered, and there is no pany should pay by "approvea" bill, when he 

evidence respecting any deed in this case, was told thev would only give their own un- 

The plaintiffs assumed to prove the direction endorsed bill ; and, seconoly, by referring to 

lor payment of the account and the approval Mr. Matheson instead of the bank manager 

of payment after it was made, and we think at Echuca. Thev therefore dismissed him, 

that ttiey substantially proved these things, and he brought this action, which was tried 

and are entiUed to recover. at Sandhurst, before Mr. Justice Barry, on 

Rule nm for nonsuit, or verdict for defend- 26th July, 

ant discharged, with costs. Mr. Martlit argued that the letters of Uth 

m February and 28th February were to be read 

Monday Sift 12. together ; that the latter constituted an agree* 

^ „. . WM*™^- Mr. Fellows and Mr. Kebfsbd submitted 

Contraetjor Hirina-^Paymenihtf Commtatum that the plaintiff was merely a commission 

— Wrongful Dtmissal-DamageB. agent, whose services could be dispensed with 

Rule niri to enter a verdict for defendants, at any time ; all he would be entitled to would 

Mr. Martley showed cause. Mr. Fellows and be an indemnity for the expenses he had in- 

Mr. Kerf era in support of the rule. curred, not damages for the profits he might 

The declaration contained three counts, the have made. The sum awaked by tiie jury 
first alleging that the plaintiff was a yearly on the third county with the £:)0 paid into 
servant of the defendants, and had been court, amounted to Id. per heed on the 
wrongfully dismissed from such service ; the 10,000 sheep he had bought, and that was 
aeoonoL that the plaintiff had been engaged to all he was entitied to. Therefore, on the 
aerve the defendants from Uth February to second count the verdict should be for de- 
ist Augost in the capacity of sheep buyer, to fondants. Simp&on v. Lamb 17 C. B. 008. 
be paid at the rate of Id. per bead, thatde- The Ck)aBT held that the plaintiff was 
fendants promised to retain him in that merely a commission agent, and was, there- 
capacity, that the plaintiff entered in the fore, only entiUed to be indemnified for the 
aervice, and was ready and willing to con- expenses he had incurred. In the evidence 
tinue in it, but that the defendants on it appeared that the £41 13s. 4d. on the 
21st ICarch broke the agreement, and de- third count, was sufficient to indemnify him. 
prived plaintiff of the profits he would This point, however, was not taken at the 
otherwise have made ; third count for triaL and in mailing the rule absolute, there 
money payable, &c. Pleas to the first and would be no costs, 
aecond count, that the defendants did not Rule absolute to enter a verdict for de- 
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ifendaDtfl on second count, witboat costi. 

Attorney!: — For plaintiff. Farmer, for 
Flegg ; for defendants, Bardwell for Tajlor. 



TuxsDAT, Sift. IS. 

OOHN (APPXLLAirT) Y. BHIBWOOO (BBBPQV- 

DmT.) 

Publiean*$ License—Sale of Liquarom 
Sunday-^ TraveUere, 

Special case from the magistrates, Mel- 
bonma 

Mr. BiUInc and Mr^ O. P. Smith for the 
appellant ; Mr. Fellows for the respondent. 

The appellant^ Henrir Cohn, was sum- 
moned for haTins, nt his licensed honse, 
known as the refreshuK'nt rooms of the Mel- 
bonme and Hobson's ]'> -7 Railway Station, 
on Sunday, 7th August, at 15 minutes past 6 
in the afternoon, permitted liquor to be 
drunk on his licrased premises oj persons 
not lodgers in such licensed house. It was 
proyed that Cohn was the lessee of the re- 
freshment rooms at the Melbourne and Hob- 
son's Bay Railway Company's Station, Flinders- 
street» and held a general publican's li- 
cense under the Wines, Beer, and Spirits 
Stotute 1864, authorising him to sell wines 
and spirituous liquors therein between 6 a.m. 
and 12 at night, from 1st Januaiy to 31st De- 
cember, 1870, if not forfeited in the mean- 
time. It was also proved that Charles 
Sherwood, a constable, visited the refresh- 
ment-rooms on Sunday, 7th August at a 
quarter-past 6 in the afternoon, and there 
saw two persons so into the refreshment- 
rooms. The constable followed tiiem. One 
of them asked for two nobblers of brandy. 
They were served with the tomdy, which 
they drank, and one of them paid for the 
two. They then left the refreshment-rooms, 
and got into the train just going to Sand- 
ridge. One of the persons was. a captain of a 
ship lying in the bur, the other was a stranger 
to the constable. The tndn came from South 
Yarra. and left for Sandzidge at 18 minutes 
past 6. Trains were running through the 
day at a quarter to the hour and a quarter 
past the hour, from South Yam to Sanoiidga. 
The defendant contended that the laboTO faots 
did not disclose anyoffenc& and tiiat there 
was nothing in the wine% Beer, and Spirit 
Stotute, 1H64, to prevent the holder of apnbli* 
can's licence from selling Uquor on Sundays^ 
between 6 a.in. and 12 at night ; and that ii^ 
fact, a publican was bound to supply tra- 
vellers with reasonable refreshment The- 
justices, however, fined the defendant 40b., 
and he appealed. 

Mr. BiLLura contended that these persons 
were clearly travellers within the decision of 
the Court in Fi$her v. Hayford, 34 L. J., M.a 
42. In the last publican's stotute there was a 
provision that travellers should be supplied 
by public-house keepers. That provision was 
omitted from the present act Dut the com- 
mon law right which travellers possessed of 
requiring to be supplied lyith refreshmento 
even on Sunday was not thereby repealed. 
Burn's Justices, 128. The stotute, in sec 6, 
was very general as to a pttblichouse being 
kept open every day from 6 a.m. to 12 at 
night and the licence was also general Sec* 
tion 47. on which the complainant relied, and 
which forbade the opening of a pnblichouso 
on Sundays. Good Fridays, and Christmas 
Days, could not restrict section 5. He also 
urged that the onus of proving that the 



parties were not lodgers rested on the com« 
plainant 

Mr. Fellows was not called on. 

The Cbhf Jusncx.— There is no doubt 
about the matter ; the stotute does not except 
travellers as it does lodgers ; the defendant 
was therefore properly convicted. 

Appeal dismissed ; conviction confirmed^ 
Attorneys :— For appellant, Cresswell ; for 
respondent Stephen and Cameron. 



WgNISDAT, SiPT. 14. 
FBNTON ▼. BABL. 

County Oouri JSkUute, 8teL 66^Appeal^ 
Coflf tohere AppelkaU m otUy partiaUy 
eucees^fuL 

Appeal from County Court WarmambooL 
Mr. Higinbotham and Mr. Dwyer for appel* 
lant ; Mr. Molesworth for respondent 

The defendant was sued in the County 
Court for £19 Ifis., made up of three items^ 
one for £6 10k, balance due on a bill of ex- 
change ; the second, for 15s. due on another 
bill ; the third for £12 10s., balance due for 
use and occupation of a house let br plaintilT 
to defendant The summons was issued un- 
der section 66 of the County Court Act which 
enabled a plaintiff to obtain judgment in 10 
days unless the defendant appeared to defend. 
The case was heard by Mr. Forbes, who gavo 
a verdict for defendant* from which deasioii 
plaintiff appealed. 

The Court held that the section did apply 
to a case of the kind, and on the balance <» 
the evidence held that plaintiff was not 
entitled to tbe two bills of exchange, but waa 
entitled to £12 10s. for rent They therefore 
directed a verdict for plaintiff for £12 lOs., 
wiUi £5 14s. 6d. costs, the costs previously 
paid by him in accordance with the judgment 
of the County Cours to be refunded by defen- 
dant Judgment was reserved on Sept 1, aa 
to the costs of the appeal, as the plaintiff had 
only succeeded in part which was now given. 

The Chuf Jusnci.— As the Legislature baa 
imposed on us tbe dutv not merely of deciding 
the appeal, but also of carrying out that deci- 
sion, we deemed it right to consider whether 
the alteration in tbe statute did not render it 
advisable that there should also be an altera- 
tion in the principle regulating the costs. Aa 
a general nue costa follow the event unless in 
very peculiar and exceptional cases. In cases 
of rules in this Court where the applicant 
seeks more than he obtains, we have hitherto 
allowed the rule to be made absolute without 
costs, inasmuch as it was possible that the 
person called on to show cause might 
nave consented had only that which was 
ultimatelv granted been aued in the first in- 
stance. In the case of appeals there has been 
no such practice, unless in exceptions to the 
Master's reporto But there each exception, 
although for convenience sake they are all 
argued together, is the subiect of a sepsntto 
appeal In appeals to the House of Lords, in 
appeals from this Court to the PriTv Council, 
or from general sessions to this Court the 
course invariably pursued is for costo to 
follow Uie event, and we think it bettor to 
adhere to that practice. 

Appeal allowed, with costo Judgment to 
be entered for plaintiff for £12 10s., with £2^ 
14e. 6d. as costo of the proceedings below. 

Attorneys : — For appellant. Claverdon, 
Bavly and Fowling; for respondent* Barbour 
•aaArdlie. 
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EQUITY. 

Before his Honour Mr. Justice Molesworth). 
MoNDAT. Sept. 12: 

AONKW y. M'OBIGOB. 

Mxeeption to Afaster^s Beport-'Aeeounis. 

Exceptions to master's report. 

Mr. Holroyd for defendant in support of 
the exceptions, Mr. Webb for the plaintiff in 
sapport of the report. 

Plaintiff sn^ defendant were in partner- 
ship as coachbnilders between 1864 and 1869. 
when the partnership was dissolved. Plaintiff 
aiterwards filed a bill for an account of the 
partnership receipts and expenses. A refer- 
ence was made to the master to take tbe 
accounts, and he reported that the partner- 
ship property received by the defendant 



£747 Is. 8d. ; the good debts. £310 14!«. 
8d. ; and the liabiliUes were £819 Os. Id. 
The balance dae by defendant to plaintiff he 
found to be £192 12s. lOd. To this report the 
defendant excepted, on the grounds that 
there was no proof that plaintiff had ever 
paid to tbe firm £500 which he ought to have 
paid as pari of tbe capital ; that defendant 
bad not received credit in the accounts for 
BO National Bank shades he had sold, and the 

t proceeds of which he had brought into the 
business ; and, thirdly, that defendant was 
ongly charged with £747 as the amount of 
ck received by him. 

The exceptions were argued on August 16, 
and judgment was given September 12. 

His Honor said : Exceptions to the Master's 
report by the defendant, Mr. McGregor. He 
and Mr. McNaughton were in partnership as 
ooachbuilders, and Mr. Agnew, the plaintiff, 
acted as their bookkeeper, and appesrs to 
have been well-qualified for the office. I may 
observe, in passing, that he kept minute ac- 
curate accounts of the sums drawn by the 
partners respectively; and they were able 
satisfactorily to adjust their rights when they 
dissolved. About February. 1861, an arrange- 
ment WAS made for McNaughton to withdraw, 
and plaintiff and defendant to join as part- 
ners m equal shares. The new deed of part- 
Dership dated February 17, but not executed 
for tme months after, treated the defendant 
as having acquired the property and taken 
the liabilities of McGregor and McNaughton 
valued at £500 clear, and provided that 
McGregor and A^ew should take that pro- 
perty and liabilities, and cany on business in 
equal shares, and the plaintiff should bring 
in £500 cash upon the day of its commence- 
ment. This stipulation, though appearing 
on the deed, had been varied when the part- 
nership was actually commenced. The plain- 
tiff got friends of his to draw and endorse 
three bills for sums amounting to i^dOO on 
McGregor and Agnew, which were accepted 
and discounted by the firm; and he antici- 
pating: funds by a marria^ contemplated, 
promised to pay the £500 with interest at Utn 
per cent., when he should thus acquire means. 
The acceptances were from time to time re- 
newed until at all events February, 1865, 
and were ultimately paid out of the funds of 
the firm. The question upon the first part of 
the first exception is, whether the plaintiff 
should be deemed to have paid the £500. 
Plaintiff seems to be a man of much greater 
capacity for managing the finance arrange- 
ments of a business than the defendant, and 
to have very distinctly assumed that position. 
He opened the accounts of the new firm in 
the same books, daybook and ledger, of the 
old. He opened a new cash-book, and the 
defendant says he looked at it sometimes, 
and at no other books. The plaintiff opened 
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also a wages accouut, and carried the weekly 
totals of it to the cash book. The plaintiff 
and defendant by the deed were each to draw 
£6 a week, to be charged to his private ac- 
count, and £12 a week was always added for 
this in the wage^ and cash books, but the 
moneys which thejr actually drew were irre- 
gular, not entered in the lK>oks at all. The 
plaintiff kept some memorandums of the 
actual pajrments to the defendant, from which 
they made their adjustments. The plaintiff 
asserto, and the defendant denies, that this 
omission was at the request of the defendant. 
On 31st March, 1865, plaintiff made an entry 
in the cash book as of £120 paid to each of 
them, which payment certainly did not then 
take place ; and there is a good deal of dis-^^ 
crepancy between them as to what occunod 
about it. The plaintiff says that defendant 
did not dispute that he had before got £120 in 
excess of his weekly allowance; defendant 
alleges that he did not get it, and never sub- 
mitted to the account. Plaintiff destroyed 
his memorandums, the only writing about 
it ; and thev went on afterwards in the same 
way as to the cash payments to each being 
entered only ns to £6 in cash book. But de- 
fendant kept his account in a manner also ; 
and between them they got into squabbles as 
to their cash drawings; and the account 
adopted by the master on this subject is upon 
a principle of splitting the difference. I think 
the defendant must be taken to have assented 
to the omission of these drawings from day 
to day from the books ; but that ehould not 
be extended to assenting to the kcepiug of 
no private accounts, and the omission of 
larger items, as to the bringing in of the 
£600. In the ledger an account of each part- 
ner with the firm was opened, but not con- 
tinued ; the £12 a-week only was entered in 
the wages book, and carried mixed with 
wages into the cash book. The two sums of 
£1^ appear in the cash book only: in it 
there is alK> an entry credit, "March 18, 1865. 
Andrew Agnew, £oOO ;'* and in the day book 
same date, "Andrew Agnew put into busi- 
ness, cash, amount stock in business £dUO— 
£500." Admittedly no such payment was 
then made, nor was there on that day any 
dealings having reference to the plaintiff 
paying in. Bat the plaintiff alleges that he 
did pay that sum in, out of his private 
moneys, to the funds of the firm. The fiim 
had a joint, and he a separate, account at the 
Oriental Bank, and by cheques upon his 
separate account, and by paj'slips, he proved 
that he paid on December 1, 1864, to the joint 
account £100 ; on December 3. £120, part of a 
larger lodgment ; on the 12th, £50, part of a 
larger lodgment ; on the 17th, £25, part of a 
larger lodgment ; and on the 19th December 
that he paid a creditor of the fiim, Mr. Court- 
ney, £100 by his cheque— making in all, before 
March 18 £895 only. He has prodnoed the 
pans book of the firm, which agrees with thii^ 
and which he preserved. He says his aep»- 
rate pass book was destroyed. Pass books an 
properly evidence only as accounts stated be- 
tween banks and customers ; but they gen^ 
rally speak truth, and are oitea received by 
consent between persons having bank ao> 
counts and strangers; they are very useful 
indexes to procurable evidence.^ If this de- 
stroyed pass book were produced it might per^ 
haps suggest items, to a greater, extent by 
which praintifi''s private account was in- 
creased at the expense of his iirm. An ac- 
countant going through the joint pass books 
found items to the extent of i;250 9s. lOd. 



prior to January 15, 1805, as to which the 
plaintiff had drawn upon the firm's account^ 
and for which it received no benefit. This 
the plaintiff admits, but he says that he was 
treasurer of (T believe) a masonic lodge, and re- 
ceived moneys and madei>aymentson account 
of it, and often mode paymenU on accuunt of 
his firm out of the money of the kxlge ; that 
most of the cheques in question were on ac- 
count of the loilge, and were to recoup it for 
its moneys applied to the use of the firm. 
There is no evidence for this but the plain- 
tiff s swearing. His svstein of books was to 
enter lodgments and cheques iu the day-book 
so as to compare with bank pass book, to 
treat money in bank as cash.' So the items 
of this £230 9». lOd. should upptrur iu both; 
but they do not. When a piirtner of m 
firm mixes its moneys with thase of other 
people and his own, and keeps no pro- 
per accounts between him and it, to give 
nim credit for eveiy voucher he produces^ 
may lead to gross injustice, as it is ulinost 
impossible to detect every oppotiite debit to 
which he should be subject. Different ac- 
countants looking through the books kept 
by the plaintiff as to cash receipts and dis- 
bursements, have come to dillerent con- 
clusions, as to the possibility or impossibility 
of £500 having been brought in by the ])lain- 
tiff. I only say thac the plain t i ff was caiwi ble 
of keeping accounts, so that tiiere should be 
no sucn confusion ; and that the books are 
properly evidence against him, not for him. 
I shall deal with the subject on grounds more 
generally intelligible. It may, perhaps, be 
said that the entry of pavment of i^'A)0 is 
evidence against the defendant Ho was not 
cross-examined on the point. It does not 
appear that he saw it ; if he saw it he might 
have believed it true. To return to the 
plaintifl''s story of the manner of payment. 
Thus far he had only attempted to account 
for £395. but the £120 item whs then brought 
forwanl to do another service. The entry in 
the book purported to be that l)oth plaintiff 
and defendant had overdrawn £120. Defen- 
dant denied that, as to him.<Hilt ; he might 
fairly regard the plaintiff as admitting his re- 
ceipt of that sum, and had no reason to dis- 
pute that. But the plaiittiO's case now, if I 
can at all understand it, is that defendant 
had drawn £120, he had not, and that he was 
entitled to add this £120 to the £395. so as to 
make up £500 ; that he entered the £500 on 
the l8th March, presuming on a credit which 
existed before, but was first intimated in 
writing in the books by the entry of March 
31st This, however, makes nothing square. 
It is £15 too much for the £500 ; and this he 
says he took in the memorandums he made 
of the weekly payments, so thar, he got the 
£15. These weekly memorandums for that 
l)eriod, he had before stated, were destroyed. 
There is no indication of these |>ayruents as 
payments by him to the firm in the books 
when they were made; lod^^ments in buik 
are entered in the day-book, not distinguish- 
ing his separate cheques from the rest of 
the lodgment The plaintitl's liability for 
£500 was one bearing interest; so that in 
the account for clearing it off, dates as well 
as sums were material. He does not ))retend 
that he ever furni:>hed any account outside 
the books to the defendant, or toUl him he 
had paid the £500. According to his evidence 
he did not keep any account of it for his own 
satisfaction and future protection. After the 
dissolution the defendant employed Mr. Mon- 
crief, an accouutanti to examine the books, 
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OTMnlfind them. Mid thtptaiatUrt «id 

Ia Mi •Tidsiice, wlJdi It nol €onl»dlotod bf 
tfwjIaintMf. he nid thai phOntUi; m to the 
AMt eeeoBBted for iHOO m m pe im e iil of 
leailelCr. Oovctaef. hat did not nf thai 
the dlS> formed pert of it, end teldUiathe 
hed peid it in anudler suns before the entrj. 

Ae pleintiff iii eiiswer to this nad, thet Eb 
always explained to Moncrief the aoooonta to 
the best of hia ability, told him he had torn 
up his pass-book with the Oriental Bank, and 
block cheqae. and coald recollect nothing 
about the £500^ except £100. On the whoicL 
I conclude that the £500 was never paid, and 
allow the first exoeptioo, so far as relates to 
it. I haye had no argument as to the other 
item. The second exception was abandoned, 
and I disallow it. The third exception relates 
to fifty National Bank shares, aod presents a 
question of some difiiculty. McNanighton 
and the defendant, at the time of the dissolu- 
tion of their partnership, each were proprietors 
of twenty-five National Bank shares, which 
were deposited with the National Bank with 
power to sell them, the old firm having an 
overdrawn account with that bank at its dis- 
solution amounting to £832 17s. Ud. more 
than the value of the shares. In the balance 
sheet by which McNaughton and the defen- 
dant wound up, the shares and the overdraft 
were put at opposite sides, and there is evi- 
dence uncontradicted that in measuring the 
sum to be paid to McNaughton withdrawing; 
all the bank shares were treated as left with 
defendants. McNaughton got about £500, 
which was the measure of the sum paid by 
the plaintiff coming into the partnershipu 
McNaughton transferred his twentv-five 
shares to the defendant, and they all re- 
mained in the bank until they were sold, 
12th August, 1864, for £251 15s., which was 
applied in part discharge of the debt due to 
the National Bank, and to the benefit of the 
new firm. I have no doubt that the inten- 
tion of the plaintiff and the defendant was 
that the fif^ shares should pass to the new 
firm as assets of the old, and that the 
honesty of the case is with the plaintiff on 
this point. Beyond what I have stated, I 
have no evidence of the previous history of 
these shares, whether the old firm, as such, or 
its fundi had anything to do with their ac- 
quiiiition ; and I do not think it would be 
material The question is reduced then to 
one of law upon the construction of the 
partnership deed, February 17. 1864, which 
cannot, for our present purpoees, be varied 
by parol or bv inference; from the amounts 
paid to McNaughton going out* Agnew 
coming in, and the value off the partnership 
properties. All I have to consider is that the 
old firm was indebted to the bank, and that 
bank shares, which I am to ti^e as defendant's, 
were lodged with that bank as security for an 
overdraft debt of the old firm. The language of 
the deed as tb what was passed to the new firm 
is : ** the share of Duncan McGregor in the 
stock-in-trade, debts, and effects of the late 
firm of McGregor and McNaughton, and 
lately emidoyed by them in their trade or 
business of ooach-builders, and also in the 
lease off the land, houses, &&, where such 
business was carried on, and all the term 
and interest of Duncan McGregor therein, 
hereby estimated and taken by both partiei 
at the amount or value of £500^ over and above 
all debU and liabiUties of the said firm of 
McGregor and McNaughton, and whidi sharca 
in such stock, debta, and effects the said 
Duncan McGregor, doth hereby dedaie to be 



henceforth tho property of the partiea 
to these presents, and to form the part or 
share of the property of the said oo^rortner- 
thip^ tobe subscribed by him, the said Duncan 
McUrM^or. That the parties hereto shall pay 
the liabilities and debts and perform the en- 

Bgements of the late partnership, and shall 
Jointly and equally entitled to receive the 
debts and assets of the said late partoership; 
which is hereby declared are the joint pro- 
perty of the parties hereto." I do not think 
that under these wonis, separate shares de- 
posited h}[ McNaughton and defendant to 
secure their debt to the bank, would pass aa 
effects of the former firm. The bank sharea 
were not employed in trade or business. If 
the shares oi either partner were applied by 
the bank to the debt of the firm, he would 
be entitled to indemnity from the firm. My 
view would be bctt«?r illustrated by supposing 
defendant and McNaughton to have each de- 
posited another kind of property, say bonded 
certificates, of unequal valua with the bank 
to secure their overdraft, and the defendant 
to have boa£[ht McNaughton's interest in his 
bonded certificates before the deed of part- 
nenhif^ and its words sought to be MWod 
to both sets of certificates. I feel bound to 
allow the last exception, aa to those sharea 
being the properfar of the defendant, not aa 
to interest upon tnem. The defendant should 
consider whether he can retain the advantage 
this ruling gives him, in case a bill be filed to 
rectilif the partnership deed. I leave the 
parties to abide their own costs. 

Solicitors :~For plaintiff. Malleson, Eng^ 
land, and Stewart ; for defendant^ Taylor 
and Manton. 



COMMON LAW. 
BimirGS nr bahco. michaxlicas rbk. 

(Before their Honours Sir W. F. Stawell, 
Chief Justice^ Mr. Justice Barry, and Mr. 
Jastioe WilliaaBa.) 

WxDvnDAT, Sift. % 

LLOTD ▼. onB. 

WrUiag mmmetmmrif, 

Mr. Fbllowb moved for a rale nki, to 
strike this case oat of the ttBt. It was one 
statedhf justiees atColae. An affidavit was 
filed to the effect that the appellant had not 
applied tawriliaf to the ma^stratas to state 
the ease, but they had stated iton his verbal 
appUcation— Justiees of the Peace Statute, 
No. 267, seei. Ua InBrakatder v. OiUs. 
Notes of Oues^ 71, it was decided that an 
exemptfon oertifieste for minirig obtained on 
a venal applseatioB was invalid when the 
bye-laws required the application to be in 



The Cmsr JuanciL— Tiie objeetion is one 
wholly between the appellant and the magis> 
tratea. If the magisteates refused to state a 
eass^ the fact that the application had not 
been made in writing would make the Gout 
hesitate very mndi before granting a mamdO' 
mat. The act does not say that the iostioeB 
shall have no jurisdiction to state the ease 
unlsss the appneation made is in writing, 
and if the justiees eliooae to atate the case 
the matter is at an end. The ease of Brw' 
kemder «. OiNm is» I tfunk, distinguishable 
from the present; That decfaBon, if I may be 
allowed to say ao^ was a proper one. If a 
person anrite for the favour of suspending 
work in his mine^ he must comply with the 
oonditioBS impoaed osksneh applications. 
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Rule lef used. 



The appeal was heazd on Monday, Sept 6. 

Mr. Molesworth for appellant^ Mr. Fellows 
for respondent 

The appellant had been snmmoned Iqr the 
managers of the Terang Ck>mmon for in- 
f ringing the regulations of the common on 
the 12th, 13th, and 14th April, by depasturing 
more sheep than were allowed by the rules of 
the common. The magistrates fined the de- 
fendant who appealed. For the appellant it 
was contended that three distinct offences 
committed on three different days were 
charged in the information, and as there was 
only one conviction for all three, the decisien 
of the magirtrates could not be sustained. 

The Court held the objection fatal, allowed 
the appeal with costs, and remitted the case 
to the magistrates^ with the opinion that the 
information contained three distinct offences. 

Attorneys:— For appellant Hancock ; for 
respondent, Picken. 



WmmDAT, Sift. 14. 

HILLEBMAN V. THB MATIOHAL INSURAHCS OOX- 

PAHT. 

Fin PoUcy—Eisk—KnawUdffe of the Assured, 
Rule nisi to enter a verdict for defendants. 

Mr. Higinbotham and Mr. Williams showed 
cause: Mr. Ireland, Q.C., and Mr. Fellows 
moved the rule absolute. 

The action was brought on a policy of insur- 
ance effected hj the plaintiff on Yob premises, 
at Echnca, with the defendant company. 
The material condition of the policy on which 
the question in dispute turned was the se- 
cond, as follows:—* 'In case of any circum- 
stance happening to or occurring on the pre- 
miMS of the assured, or on those adjacent 
thereto, within the knowledge of the assured, 
after an insurance has been effected, whereby 
the risk in which the company is interested 
shall in any wi^ be increased, the insured is 
required to give notice thereof, in writ- 
ing, to the company previous to a loss 
occurring, and have such alteration allowed 
by endorsement and in default of such notice 
and endorsement the policy will be void, and 
all title to any benefit from the insurance be 
forfeited. Provided always that it shall be 
lawful for the oompany to decline to continue 
such altered risk, and forthwith thereafter to 
repay to the insured a proiwrtionate nart of 
the premium for the unexpired period of the 
policy." Another clause (14) gave a list of the 
goods deemed hasardous ; these included oiL 
Defendants pleaded, first that during the 
risk, and before the fire, the risk was in- 
cresised by the deposit by^ the plaintiff within 
and upon the said building of a certain 
article called gasoUnei and although a reason- 
able time after the teid dej^t for the plain- 
tiff to give notice in wriung thereof to the 
defendants, and to have the said alteration 
allowed by endorsement had elapsed before 
the occurring of the loss, nevertheless the 
plaintiff did not give notice in writing to 
the defendants, or have the alteration allowed : 
and the defendants had no notice of the said 
circumstance until the happening of the loss^ 
and the alteration was not at any time 
allowed by the defendants, by endorsement 
or otherwise. 

The case- was tried on the 16th August be- 
fore Mr. Justice Williams, when a verdict bgr 
consent was recorded for the plaintiff, snbjeot^ 



10 objeelloii. , The facts admitted were tbal 
theinsnranoe was effected on 2nd September, 
1B60, for a vear. On 10th January. 1870, he 
placed in his store two cases of gasoline. On 
the 29Ui Mwrch, while the shopman was selling 
some of the gasoline, the oil caught fire, the 
store was in a blaze in a few minutes, and the 
premises and stock were burnt It was ad- 
mitted that the gasoline was a new substance^ 
the dangerous character of which was gene- 
rally unknown ; that the plaintiff did not 
know that it increased the risk of the in- 
surers. Plaintiff, on the other hand, ad- 
mitted that the risk was, in fact in- 
creased by the storage of gasoline. The 
rule to enter a verdict for defendants was 
obtained on the ground that the plaintiff's 
knowledge of the increased risk was not in- 
volved in the issue. Leave was also given to 
the plaintiff to move to enter judgment for 
him fum obsianie veredicto in case tkie verdict 
should be entered for defendant on the 
ground that the plea should have alleged that 
the plaintiff knew that gasoline increased the 
ride Both rules were argued together. 

Mr. Higinbotham and Mr. Williams urged 
that it was a question for the jury whether a 
reasonable time had elapsed after the gasoline 
was deposited for the fact to be communi- 
cated to the defendants. That question 
oould only be determined by all the facts, and 
of these facts, and a material one, was the 
ignorance of the plaintiff of the nature of the 
gasoline. So long as he was ignorant of the 
nature of the article, the time was allowed to 
run. It was not a question of law, but of fact ; 
and surely from 10th January to 29ih March 
was not an unreasonable time^ especially as 
the plaintiff was ignorant of the dangerous 
character of the gasoline. He had no means 
of knowledge, and he was not bound to give 
notice till he did know. The words of the se- 
cond condition, ** within the knowledge of the 
assured," applied both to the plaintiff's own 
premiKHi and the adjacent premises. As the 
plaintiff's knowledge was essential to enable 
the defendants to maintain the action, it 
should have been alleged in the plea. Pimm v. 
Rod, 6 M. & Or., 1 ; SiUem v. ThomUm, 3 EL 
ft BL, 86S : 18 Jurist 748 ; Stokes v. Cox, 
1 H. ftN., 533 ; Pimmv. Lewis, 2 F. &F., 778; 
Shaw V. Bobberds, 6 A. ft K., 76. 

Mr. Ibbland, Q.C., and Mr. Fellows urged 
that the plaintiff's knowledge had nothing to 
do with his responsibility where the goods 
were deposited on his own premises. His 
knowledge, of course, was necessary in the 
case of goods deposited in the adjacent pre- 
mises, but he was supposed to be aware of 
what he himself did, and of the consequences 
of his act. Had he told the company of the 
deposit of the goods they might have refused 
the risk, or required a higher premium. It 
was not necessary to allege knowledge in the 
plea ; but even if it was necessary, it had been 
suffidentiy stated by the allegation that the 
plaintiff had himself deposited the gasoline 
in his store. Lindenauv, Desborough, 8 B. & C, 
586 ; Anderson v. Fitzgerald, 4 H. L., 484 ; 
Hamilton v. Watson, 12 CI. ft F., 109 ; BarreU 
V, Jermy, 3 Exch., 535. 

The argument took place September 8» 
and judgment was now given. 

The Chief Justice.— The question turns on 
the proper construction to be placed on the 
second condition of the policy. The plaintiff 
contends that the circumstances happening 
or occurring must happen or occur within the 
knowledge of the assured, and that he must 
also be aware that the risk had been increased 
thereby ; or that it was probable it would be 
increased; and that if dangerous nature of 
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defeodant had not been rednoed to writiDic; 
M required by Vhe Imprieonment for Debl 
Act 

Mr. Fbllows urged that the Court had no 
{nriadiction to aet adde an order made bf a 
jadoe under that act It wai difficult to aaj 
what redreee the defendant might bave, bat 
be might be released on habtoM. In Bast v. the 
York and NtwoaatU BaUway Company^ 5 D. 
& L., 6d5, it was held that a master directed 
bf the Lands Clanses Consolidation Act to 
tax certain costs could not have his judg- 
ment reviewed by the Courts. 

Mr. FiSHKR submitted that the Court had 
Jurisdiction : the rule asked for the discharge 
of thedefenaantt and the Court had power to 
grant that It was already decided in Reg, 
V. Harker {The Aryua, April 6. 1868), 
that these examinations must be taken 
in writing, and justices were prohibited en- 
forcing an order on a fraud summons on that 
ground. 

Judgment was given Sept 17. 

The Chut JusncK^ Under similar circum- 
stances to the present we made a rule abso- 
lute to prohibit justices from enforcing an 
order against a 'defendant That decision 
was given two years ago. no cause having 
been shown against the rule. The section in 
the Imprisonment for Debt Act on the sub- 
ject is obviously for the advantage of the 
debtor or defendant : he alone mav appeal 
against the order ; and it is for his advantage 
alone that the examination is to be taken 
down in writing, so that it may be used on 
appeal. Even, however, if there was no 
writing it would be possible to show by other 
means what had taken plsce at the inquiry. 
In the number of the IVeekly Note» for July. 
1870, there is a short report of a decision said 
to have been given in the Park Oate Iron Com- 
pany V. Coatee, in which a rule bad been ob- 
tained to strike a case out of the paper. It 
was an appeal from the County Court, and it 
was alleged that as the appellant had'not given 
the security provided by the act the Court 
could not hear the appeal The section which 
directs the security to be ^iven is mandatory 
and not directory, and if its reqairements 
were not complied with, apparently the Court 
would have no jurisdiction to entertain the 
appeal ; but the Court held that the provisions 
were for the benefit of the respondent, that 
they were mere matters of procedure, and 
might be waived by him. That is peeoliarty 
applicable to the present case. Theexamiiuf- 
tions are to be taken down in writing, and 
merely for the benefit of the defendant It Is 
the veriest matter of form ; and in thli In* 
stance the- defendant made no application to 
have It taken in wridne. He submitted 
to the order, and remainedin gaol for weeks. 
"«°?*^'^' months, before this rule was ap- 
pliM^for. If the section were mandatory, 
notwithstanding the extreme smallness of tho 
objection, we should have no option but to 
make the rule absolute. We regret that the 
view presented by the case of the Park QaU 
Company v, Coqfee, has never been presented 
before ; but it presents the question In a new, 
and, we have no doubt, correct light It is a 
mere question of procedure, and the require- 
ments of the section may be waived by the 
defendant We dp not agree wiUi the view 
presented bv the plaintiff that the Court has 
no jurisdicnon to set aside the order of the 
judge. The judge is expressly named before 
whom the proceedings are to be had, from 
whom an appeal lies to the Court As the 
applicant is insolvent, it would be a mere 
matter of form to give costs against him. and 



. he may have been misled by our pre- 

vlonf decision. 

Rale discharged without costs. 
, Attorneys :— For plaintiff, Hopkins : Cor 
defendant Mills. 

Satuboat, Seft. 17. 

JOHNaOV ▼. DICKSON. 

Common Law Procedure Act, Sects. 200 and 

SOS —Foreign Judgment— -Attachment of 

Debte—RuU to sJuno Cause, 

Tills was a summons referred from cham- 
bers to the full Court to set aside an order of 
the Chief Justice attaching certain moneys 
belonging to the defendant and to order the 
plaintiff or her attorney, Mr. J. M. Smith, 
to repi^ £56 15s. 9d. wrongfully received by 
the plamtiff or her attorney. 

Mr. Williams in support of the summons ; 
Mr. Fellows contra. 

Tlie plaintiff recovered a judgment in the 
Supreme Court of New South Wales against 
the defendant for £56 15s. 9d. On the 16th 
August 1^70, a memorial of this judgment 
was registered in the Supreme Court <» Vic- 
toria, and on the same day an application 
was made to the Chief Justice bv Mr. J. M. 
Smith, attorney for the plaintiff, for an order 
attaching in the hands of John Buchan, 
senior, and John Buchan, junior, who were 
debtors of the defendant the amount of the 
judgment The applicauon was based on an 
affidavit by Mr. Smith, stating that a judg- 
ment had been recovered, and was unsatis- 
fied. On the 18th August Mr. Justice WU- 
liams made an order directing the garnishees 
to pay over the money to the plaintiff or her at- 
torney, and they did pay it to Mr. Smith, who 
remitted the money to Sidney. Dickson lives 
in this oolony and Mrs. Johnson in New 
South Wales. The grounds on which the pre- 
sent application was based were that no rule or 
summons to show cause, according to section 
308 of the Common Law Procedure Statute, 
1865, had been served on the defendant or his 
attorneys ; and second, that the garnishees, 
when they paid tho money, were well awaro 
that no such rule or summons had been 
served. It was contended for the defendant 
that till a rule or summons had been issued, 
and an execution issued under section 308, no 
attachment could be issued. Neither section 

307 nor section 308. gave any foreign creditor 
the right to proceed by attachment under sec- 
tion 200 and 201 until the requirements of 

308 had been complied with. 

For the plaintiff it was pointed out that the 
sections commencing at SXX) were headed with 
the words ** attachment of debts" while those 
in which 308 w&s included referred to judg- 
ment and execution. No distinction was 
drawn between a judgment in ihis colony and 
a judgment by transfer from another colony, 
and therefore it was unnecessary to obtain 
the rule or summons mentioned in section 
308. 

The case was argued Sept. 6. 

The Chief Justice.— The plaintiff obtained 
judgment iu New South Wales, and transferred 
a memorial of it in the usual form into this 
Court No rule or summons was issued calling 
on the ^rson against whom the judgment 
was obtained to show cause why an execution 
should not issue ; but on the registration of 
the memorial in this Court, a debt due to the 
present defendant was attached. The amount 
was afterwards paid over by the garnishees to 
the attorney of the judgment creditor, who 
transmitted it to the judgment creditor. A 
summons has been obtained to set aside that 
order, and to direct the amount to be repaid 
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ioltedaiMidMit^ eithOT bf MM 
•ttoffiMV. It watoontendad for the defendant 
thai •Ittumgh no rale or ■ommont to thow 
cause had been iMiied« ae required bf section 
a08 of the Common Law Prooednre Statnte. 
the plaintiff haying filed a memorial 
of the judgment recovered in New South 
Wales in this Court» that memorial was ren* 
dered a record of the indgmen^ and the 
plaintiif was entitled to ail the rights and 
priTileBes enjojed by an execntion creditor 
who had obtained a judgment in this court 
Section :iOO and the subsequent section em- 
power a judge to attach debts due to the 
Judgment debtor. Section 307 enacts that 
upon the memorial of a judgment obtained 
in another colony being filed, such memorial 
shall be a record, ** and execution may issue 
as hereinafter provided.*' Tbe mode here- 
inafter provided is set forth at full length bf 
section 308. The plaintiff contends that no 
more apt word could be used than ** record" 
to show the meaning of the Legislature, and 
that in using it tbe Legislature in effect de- 
ehtfed the memorial to be a judgment The 
defendant contends that as section 308 requires 
a rule or summons to show cause^ it precludes 
the memorial being treated as a judgment, 
although it has all the effect of a judgment 
till the rule or summons has been disposed of. 
It is urged, and with much force, that the 
latter part of sec 308 shows thai It is notfi 
judgment of the Supreme Court of Victoria, 
Dutmerely hasthe effect of such judgment 
The plaintiff musf rely on the last part of the 
section, whic)^' enacts that all procoedings 
mav be had- and taken from the revival of 
such judgment or the enforcement thereof, 
by and against all persons not parties to such 
judgment as msj oe bad for tbe like pur- 
poses upon any judgment of the Supreme 
Court of this colony. That clearly con- 
templates the attachment of debts due to the 
Judgment debtor under sect 200. The plain- 
tiff was constrained to admit that but it is 
said that such proceedings do not depend 
upon the rule or summons ; and that the 
sentence commencing, "thereupon and sub- 
ject thereto. " must end at ' ' the Supreme Court 
of Victoria ;" and that the words ' thereupon 
and subject thereto" are not connected with 
the last part of the clause. That we think, 
jcannot be maintained. We think that the 
words "thereupon and subject thereto*'— that 
is, upon the rule or summons to show cause — 
runs over the whole of the clause. All we are at 
present called on to decide is that a creditor 
of another colony, on registering a memoriid 
of his judgment in this court cannot attach a 
debt till he has issued a rule or summons to 
show cause why an execution should not 
issua We do not decide whether he could 
attach debts even then. Tbe summons will 
therefore be allowed, the order attaching the 
debt will be set aside, and the execution 
creditor ordered to repay the amount It has 
been asked that the attorney should repay it ; 
but it is only in cases of improper conduct 
that the Court resorts to the extreme measure 
of making an order against the attorney ; and 
as there has been no misconduct in this case, 
'no order will be made against him. 

Attorneys :— For plaintiff, J. M. Smith; 
for defendant, Taylor and Manton. 

COLOiriAL BANK ▼. BOACHI. 

Jfjeetment—TetMfU at WiU—Notice to QuU^ 
Certificate of TiUe, 
Rule nisi to enter a verdict for defendant 
The action was brought to eject tbe defend- 
ants from some land at Edgecombe. The 
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aa t snaants in 1809 became tenants of Mr. 
Hugh Glass for 46 acres of land. A few years 
afterwards Mr. Glass bought for them an 
additional 24 acres, the purchase-money of 
which they agreed to pay him by yearly in- 
stalments, Mr. Glass giving them a lease of 
the property for four years, with a condition 
that when the amount agreed* upon had been 
paid him, they should have tbe fee. All the 
money had not been paid in June, 1869, when 
Mr. Glass gave the bank a mortgage over 
several properties, including the 24 acres 
alluded to. The bank were at that time 
ignorant of the lease. For part of the land 
the bank held a certificate of title.* The lease 
was not registered, but the mortgage was re- 
gistered. The rule was obtained on the 
ground that the plaintiffs had not demanded 
possession from defendants before the action. 

Mr. Casey and Mr. Holmes moved the rule 
absolute ; Mr. Ireland, Q.C., Mr. Fellows, and 
Dr. Heam showed cause. 

For the plaintiffs it was contended that the 
legistration of the mortgage gave it priority 
over the lease, and the defendants were there- 
lore in the same position as if they had ob- 
tained tbe lease after the mortnige, and it was 
held inKeaeh v. Hall, 1 Sm., L. C, 606, that a 
mortgagee may recover without notice to quit 
to a tenant who claimed under a lease granted 
after the mortgage. The lease contained a 
covenant for re-entry on nonpayment of rent 
and as the rent had not been paid, the 
plaintiffs could avail themselves of that pro- 
vision. As for that part of the land com- 
prised in tbe certificate of title, the plaintiffs 
were at all- events entitled to a verdict as 
section 49 of the Transfer of Land Statute 
gave a registered proprietor a paramount title 
to all others. 

For the defendants it was urged that the 
document was not a lease, but an agreement 
to purchase, and it was not necessary to re- 
gister it The agreement to purchase might 
have gone off, but the defendants had entered 
into possession lawfully, and before they 
could be ejected they should receive notice to 
quit JUartin v. Watte, 2 Esp., 50^ Reg. v. 
OoUetl Russell and Ryan, 498. Wright v. 
Beard, 13 East. 210. As to the cer- 
tificate of title, it was subject to the interest 
ot the tenant of the land, and did nothing 
more than place the plaintiffs and defendanto 
in the position of landlords and tenants. 

The case was argued Sept 9. 

The Chief JDbTioa.— The defendants hold 
the premises under a document in the cha- 
racter of a lease and a contract for sale. A 
verdict was given foi the plaintiffs, leave being 
reserved to enter a verdict for the defendanto 
on the ground that no' demand of possession 
was proved. Tbe plaintiffs contend tbat they 
were entitled to maintain the action, although 
it was conceded that the defendanto entered 
into possession as tecanto of a person from 
whom the plaintiffs themselves disrived title. 
For part of the land the plaintiffs hold a cer 
tificate of title, and it is said that as to this 
portion at all evento they are entitled to a 
verdict, the Legislature having provided that 
the holder of a certificate shall have an inde- 
feasible title at law and in equity. Section 
49 of the Transfer of Land Statute contains a 
provision that the certificate of title shall be 
subject to righto under adverse possession, 
and to any public righto-of-way or easements, 
or where the possession is not adverse to the 
interest of any tenant of the land, notwith- 
stending that such encumbrances do not ap- 
pear on the certificatOi These persons entered 
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Uwfnliy in possession ; they remained in pos- 
session after the rent was in arrear, and alter 
the lease had expired. They must be treated, 
therefore, as tenanU at will, and are entitled 
to notice. A tenancy at will is a small interest, 
still the persons who are in possession not ad- 
verse, who do not dispute the plaintiff's title, 
and who have been placed in possession law- 
fully, are entitled as of right to a demand of 
possession before they can be treated as tres- 
passers, and tamed out of possession. 
The plaintiffs concede that proposition ; in 
fact it does not admit of argument, but 
they rely on sect 88, enabling a mortgagee or 
annuitant to take possession or distrain. The 
section no doubt gives an extraordinary 
power, bat giving the plaintiffs the fullest 
benefit of the section, it does not put the 
mortgagee in a hicber position than the 
owner. The mortga^*-^ is only a purchaser 
for value, and his is H' • better or worse posi- 
tion than his mortga;. Jt\ and he holds his 
certificate of title subjt^ctto the same provi- 
sions as the owner, namely, the provisions of 
section 49. He cannot suddenly change a 
person who had entered through the same 
person from whom he claims into a tres- 
passer. He must give him notice to (^uit The 
plaintiffs have failed to sustain their action, 
and the rule will be absolute for a nonsuit 

Rule absolute for a nonsuit 

Attorneys :— For plaintiffs, Vaughan, Moule 
and Seddon ; for defendants, Sterling and 
Murphy. 

HABDT AND ANOTHER V. ANDERSON. 

Life Policy of Inaurance—AgrtemefU to 
Cancel PoHcy—Power of Agent to Beacind. 

Rule nisi to enter a verdict for defendant 
Mr. Ireland, Q.C., Mr. Higinbotham. and 
Mr. Williams, showed cause; Mr. Fellows 
and Mr. Kerfcrd in support of the rule. 

This was an action against the Australian 
Alliance Assurance Company, on a policy of 
insurance on the life of L. 6. Hardy. Plain- 
tiffs were the executors of Mr. Hardy's will. 
The defendants pleaded on equitable grounds 
that before his death it was mutually agreed 
between L. G. Hardy and the defendants that 
the company should buy and that he should 
surrender the policy for the sum of £130 13s. 
4d. ; that from the time of the agreement, 6th 
December, 1869, to his death, the company 
'were willing and xeadj to psy the amoani^ 
but had no opportunity of doing so. Plain- 
tiffs replied, denying the agreement* and 
also alleging that the agreement to can- 
cel the policy had been rescinded. The 
amount of the policy was £2; 496. In the- 
begimiing of 1869 Mr. L. O. Hardy oom- 
plained to Mr. Finnes. the agent of the com^ 
pany at Ballarat, that ne was paying too high 
a premium, and said he would buy the Pplicar* 
The matter was referred to the head office m 
Melbourne, and the directors agreed to |dvo 
£130 13s. 4d. for thepolic]^. On the 8th D^ 
cember the letter containing the cheque 
arrived from Melbourne, addressed to Finnes. 
At this time, however, Mr. L. O. Hardy had 
met with an accident and though Mr. Finnes- 
called twice he was unable to see him. Mr. 
Finnes, therefore, being afraid he shoold loso 
the cheque, crossed it as payable to L. G. 
Hardy. Mr. Jo^n Hardy (one of the plain- 
tiffs) told Finnes that he would not allow his 
brother to cancel the policy, and told him to 
send back the cheque. There was a conflict 
of evidence as to thii^ plaintiffs alleging that 
finnes agreed to rescind the contract for the 
cancellation, while Finnes denied it L. G. 



Hardy died January, 1870. The jury found that 
there had been a verbal agreement to cancel 
the policy, but that this agreement had been 
mutually rescinded, and gave a Tetdict for 
plaintiffs for £2,496. 

For the plaintiffs, it was contended that 
the whole affair was one transaction, and 
was not completed till the money had been 
paid over. If the agent was at all authorised 
to act for the company in the matter, he was 
as much empowered to rescind the agreement 
as to make it Moreover, the contract was 
under seal, and it could not be rescinded by a 
verbid agreement— 02arib v. Zratirie, 26 L. J., 
Bxch. 37 ; Xenoe v. Witham, L. R., 2 E. & L, 
App. 296. 

For the defendants, it was submitted that 
the agent had no authority to bind the 
company ; he could only receive proposals and 
submit them to the company. And as to tho 
agreement being a verbal one, the plea was a 
good one, for if the plaintiffs recovered at law 
they would be bound to account to the de- 
fendanU in equity, so that to avoid drcnitf 
of action the matter could be decided on 
these pleadings— iic«y v. Ferme, 7 M. & W., 
151 ; Linford v. Provittdal Bone and Cattle 
Company, 34 Beav., 29L 

The Chief Justice.— An action on a life 
policy of assurance by the executors of tha 
assured against the company. Plea— that it 
was mutually agreed between the assured in 
his lifetime and the company that the poliqr 
should be rescinded, and it was rescinded ac- 
cordingly. At the trial the defendants began, 
and proved the agreement to purchase the 
policy ; the plaintiffs then produced evidence 
to prove that the agreement to purohase had 
been rescinded. The negotiations were con- 
ducted through the intervention of the 
company's agent at Ballarat The as- 
sured had several conversations with tho 
agent, who remitted the matter to the 
central establishment, who approved of the 
agreement to purchase, and sent a cheque 
for the amount. This cheque was never re- 
ceived by the assured, who had in the mean- 
time become ill. The agent attempted to 
see him and settle the affair, but was unable 
to do so. He saw the brother of the assured, 
who refused to acquiesce in the arrangement, 
and said that his brother had no intention to 
sell the policy. The cheque was retained by 
the agent who ultimately returned it to the 
head establishment On this evidence, while 
the judge was summing up, it was objected for 
the defendants that the agent had no au- 
thority to rescind the agreement ; that he was 
merely an agent to deliver the cheque and 
complete the contract for the purchase. The 
objection has been taken ; whether it ought 
to have been taken, or whether it was 
a worthy one for the company to take, 
it is not for us to say. All we have to do is to 
decide on the points before us, and we can- 
not see that there is any evidence to show he 
was authorised to rescind the agreement 
That the agreement was made was, in effect, 
found by the jury, and there is no doubt that 
there is evidence to justify that finding. As the 
company have repudiated his agency in re- 
scinding the contract we must give effect to 
that objection. The rule will be absolute for 
a nonsuit, as it is possible the plaintiffs may 
be able to obtain evidence to show that the 
agent was authorisikl. 

Rule absolute for a nonsuit. 

Attorneys : — For plaintiff, Macgregor, 
Ramsay, and Brahe ; for defendant?, Ander- 
son and Sandilands. 
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BBOiHA y. LBynroBB. 

Jwriee Siaiuie, Section 37— ilfon Juroi^Per- 
empiorif ChaUenae. 

The appellant was tried in Melboome for 
murder; wasconWcted of mandanghter, and 
sentenced to seven years* hard Uboar. Being 
an alien, be had a jury de medieiaie Imgua: 
and on Mr. S. P. Lord, an alien being callea, 
he peremptorily challenged him ; bat the At- 
torney-General demnrred, and the Court de- 
cided againnt the challenge. Prisoner had 
obtained leave to appeal against the conWc- 
tion. 

Mr Seijeant Sleigh, Mr. J. D. Bell, and 
Mr. Edmund Thomas appeared for appellant 
The Attorney-General and Mr. Archibald 
for the Crown. 

The following judgment was given :— 

" In this case the apnellant wss arraigned at 
Melbourne, in the Supreme Court of the 
oolony of Victoria, upon an information for 
muider, to which he pleaded 'Not Guilty/ 
and put Idmself upon the country. He then 
■ugxested and set forth that he was an ali«u, 
and prayed the Queen's writ for having a jury 
d€ medietaU summoned for his trial on the 



Wormation. Tliiswas granted, and a jury 
was returned, and imimnnelled accordingly. 
The single question mused on this appeal is, 
whether the appellant was entitled to chal- 
lenge peremptorily one of the jurors who wss 
an alien. Tne Supreme Court disallowed the 
challenge; the trial proceeded, and the 
appellant was convicted. The rule of the 
common law, as it has been modified by the 
37th section of the Victorian statute, provides 
that every person arraigned for any treason, 
felony, or misdemeanour, shall be admitted 
to chsJlenge peremptorily to the number of 
20 jurors. (Juries SUtute. 1866. No. 272.) 
The right of peremptory challenge at common 
law was a principal incident of the trial of 
felony. Wnen Sir E. Coke comments upon 
the ^ Hen. VIII., c. 28, which for a time took 
away the right of peremptory challenge in 
cases of high treason, he says, ' The end of 
challenge is to have an indifferent trial, and 
which IS recittired by law, and to bar the 
party indicted of his lawful challenge is to bar 
him of a principal matter concerning his 
trial. (3 Inst 27). In Maneel v. JSt^.. 8 £11. 
and B., p. 71, Lord Campbell, C. J., observes 
that 'Unless this power were given under 
certain restrictions to both sides, it is quite 
obvious that justice could not be satisfjEUBtorily 
administered ; for it must often happen that a 
juior is xetomed on the panel, who does not 

stand indifferent, and who is not fit to serve 
upon the trial, although no legal evidence 
could be adduced to prove his unfitness.' 
The Victorian statute. provides, in section 86, 
' That in all inquests to be taken before any 
court wherein the Queen is a party, howsoever 
it be, notfrithstanding it be all^^ by them 
that sue for the Queen that the jurors of those 
inquests or some of them be not indifferent 
for the Queen, yet such inquests shall not 
remain untaken for that cause ; but if they 
that sue for the Queen will challenge any <^ 
those jurors, they shall assign for their 
challenge a cause certain, and the truth of the 
same challenge shall be inquired of according 
to the custom of the court, and it shall be 
proceeded to the taking of the same inquisi- 
tions as it shall be found if the challenees be 
true or not, after the discretion of the Court.' 
The right of the Crown, thus restricted, may 
be oonudered as in effect equivalent to a per- 
peremptory challenge if, without having to 
resort to such of the jurors as have been ' set 
by ' for the time on the part of the Crown, 
there can be procured, from those returned 
on the panel, enough of persons not objected 
to to make a jury. The restriction in prac- 
tioe imposed on the Crown, is that it shidl 
not exercise its jxrerogative so as to make it 
necessary to put off the trial for want of a 
Jury, such as the party arrai^ed is entitled to 
have upon his tnaL The nght of this party 
to challenge peremptorily (but restricted to 
the nombw ot 20) is preserved under the 87th 
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■ectioii in all cases of anaignment for anjf 
tnaaon or felony, and it has been ezieodea 
hj this section to caaes of misdemeanour. 
It has been contended on the part of the 
Crown, that this right of peremptory chal- 
lengl^ thus secured, was taken away in part 
bT the appellant's having obtained the benefit 
of the 88^h section, by which he was enabled, 
when arraigned for the felony, to claim a trial 
by a jury de medietate. Tlie early statute 
iniich conferred this privilege on aliens in 
caMS at the suit of the King was the 28 Edw. 
III. e. 1^ s. 2, enacted *for the benefit and in 
fattour of aliens.' The words of the enactment 
are in the affirmative, professing to confer a 
privil^e, not to take away a right confessedly 
material to secure an intufferent trial, which 
is required by law. Under the 87th section 
of the Victorian statute the right of per- 
emptory challenge on the part of the prisoner 
on his arraignment is certain, but it is not 
equally certain that this right was taken 
away m part by the necessary operation of 
the 88th section, or that the rule of the com- 
mon law. as to peremptory challenge, was 
inteifered with in any such case by the 
necessary operation of 28 Edw. III., c. 18. In 
a case where the question arose as to the 
taking away by implication the right of per- 
emptory challenge in felony {Oray v. Reg. 11 
CI. k Fin. 480), Tindal, C.J., said * If the 
question be whether his right to the per- 
emptory challenge has or has not been taken 
away, it appears to me that in . accordance 
with the general principle of decision applied 
to criminal cases, tnUui erratur in mUhri 
seiisii, the decision of such question is to be 
gifen in favour of the prisoner, who is not to 
Be deprived by implication of a right of so 
much importance to him, given by the 
common law, and enjoyed for many centuries, 
unless such implication is absolutely neces- 
sary for the interpretation of the statute.' 
An example of the like constru^on is to be 
found in- Hawk. P. C. bk. 1, ch. 7, s. 9 
(Felony and Misprison of Felony;, where it is 
said, ' If a statute create a felony, and says 
that the offender shall suffer death, yet he 
shall in such case have the benefit of clergy, 
for this, br'ing a privilege allowed by the 
common law. cannot be taken away without 
expnfss words.' The composition of a jury 
de medietate is prescribed by the statute, but 
the incidents of the tri^ are annexed by the 
common law, and are therefore implied and 
included in the statute. If on a venire of 
half denizens and half aliens, the sheriff 
returns 12 as aliens, and among them some 
who in truth are not such, the party may 
challenge the array for want- of a sufficient 
number of aliens. (Hawk. P. C. bk. 2, ch. 
48, s. 43.) There is no express provision in 
the statute for this, but it is not excluded, 
and that is enougn. xne ngnt ana tne privi- 
lege are consistent, and stand well together. 
Not only is there no inconsistency in retoin- 
ing the right of peremptory challenge in » 
ease like the present, and claiming the privi- 
lege of having a trial by a jury de medietate, 
but there are sufficient reasons for making 
use of both. In addition to what has been 
observed by Lord CampbeU, CJ.. •? *• P«J: 
emptory challenge, and which applw« to all 
jurois impannelled on a trial for felony, therar 
may be aliens with national prejudices ai^ 
hostile feelings against the prisoner, and 
objections which he could not make out by 
Itiil evidence. There is not a reason as- 
signed in books of authority in favour of the 
right of peremptory challenge that is not at 



least as applicaOle ut not in somn instancea 
more so) to an alien as to any of the other 
juron. It is to be observed that by the 88th 
section an alien juror impannelled on a iury 
de msdietate is not liable to be challenged foe 
want of freehold or of any other qualification 
required by the act. This is in accordance 
with 'the principle of the earlier statutes (S^ 
Hen. VI., c. 2U, and others), by which the laws 
relating to aliens as to holding property, were 
not allowed to interfere with the privilege of 
having a trial by a jury de medtetate. The 
d4th section of the Victorian statute makes 
the want of qualification according to the 
act a ground of chsUenge, and, therefore, it 
was necessary to remove this hindrance to an 
alien juror serving on such a jury, under the 
88th section. This section places him in the 
same position as if he had the qualification 
reouired by the act, but leaves him subject 
to be challenged for any oUier cause of chal- 
lenge; that is to say, for any personal dis- 
?[ualincation at common law, except alienage 
tself. The statute being in the affirmative, 
leaves the common law an to these unaffected. 
This is in aocordance with the view of Air. 
Justice Willes in delivering the opinion of the 
judges in MvUeahy v. the Queen^ 8. L. B. H. 
of L. Cas. 815. But for the express saving in 
favour of the alien iuror, the disqualifications 
as to property would have attached, as in the 
case of a denisen juror. In every instance 
where the Legislature has not iiiterfured in 
his favour, it will be found that an alien juror 
is dealt with as if hts were a denisen. The 
closing words of the 38th section are obviously 
introduced ex abundamiU eauteld, and the 
words immediately preceding refer to cbal- 
lenges for cause, as distinguishud from those 
that are peremptory. It was not necessary 
to draw any distinctiou between the alien 
and the denisen moiety of the jury with re- 
ference to the law of petemptory challenge, 
the reason for which applied to both ; but it 
was necessary to distinguish with reference to 
challenges for cause, and to make special pro- 
vision as to these foi the caxe of alien jurors 
on a jury de medietate. The words of the 
section relate to challenges for cause only, and 
are in the affirmative; so that the right of 
peremptory challenge is not in any way preju- 
diced. Whenever the case retiuires it, and 
the reason of the rule applic, the law of 
juries, in the absence of a positive provision 
to the contrary, is applicable to jurors on a 
jury de medietate. The instance of a challens^e 
to the array has been memioiied. There is 
another instance in the extension of the law 
as to a taleSt where, although the words in the 
statute were appropriate to tlie common trials 
of English, yet the law was extended to a 

i'ury de medtetate. The case is reported in 
I'opham 86, and is fully set out in 10 Bep. 
104 6. No case has been cited before the 
decision of the Supreme Court in 18U6, and no 
text-book of authority has been referred to 
in which the distinction contended for be- 
tween the alien and the denizen portion of 
the jury de medietate^ as to the la«^ of per- 
emptory challenge, has been suggested. The 
cose of Reg. v. Oiorgetti, 4 Foster and Finlay- 
son, 616, seems to have pr.x^eeded on the 
principle that an alien juror impannelled was 
suhject to peremptory challenise. As to the 
exerci:ie of the right of the Crown, under the 
special circumstances of that case, it ijAMims to 
have been reasonably restricted so as not to 
prejudice or abridge the right of the prisoner 
to have a jury de medietate to try him, so far, 
at least, as it was practicable to obtain such a 
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J017. The resolt if. ibal their LonUhipt an 
of opinion that the challenge put fbrwatd hj 
the appellant in thia caie ongnt to have been 
nllowed^that neither in the proTiaion lor 
Iba oompotition of the Jury de nudUtaU, nor 
in that for relieving the alien Jarora from lia- 
bility to be challenged for want of a qoalifica- 
iion under the act, nor in that for preierving 
the liability for other causes of challenge 
azifting at common law, ia there to be found 
anything that takes away, or is inconsistent 
with, the right of peremptory challenge given 
by the common law, and prcservea bjr the 
.itatute. an a principal incident of the trial of 
the felony, and consequent upon arraignment 
Tlieir Lordships, therefore, will numbly 
adviie Her Miijesty that the appeal should be 
allowed, thut tlie verdict and conviction 
•hould be quashed, and a venire de novo 
awarded." 



DIVORCE. 

(Before their Honours Sir W. F. Stawell, C. X, 
Mr. Justice Barry, and Mr. Justice Wil- 
liams.) 

Friday, Sift. 80. 

8atibs ▼. 8atkb8. 

DUeoluiion of Marriage^AduUery—' 
Deeerthn, 

This was a petition by Sarah Clifford 
Bayers for dlsitolation of her marrii^e with 
her hiinband, William Sayers, on the ground 
of adultery and desertion. (There was also a 
obarge of cruelty, but it was withdrawn. . 

Mr. Bunny and Mr. Lawes for the peti- 
tioner ; Mr. Aipinall and Mr. Holroyd for the 
reapondent 

The parties were married in Tasmania iu 
1836. The petitioner is now 49 and the re- 
apondent 50 years of age. There were several 
enildren of the marriage, but only one u alive 
—a married daughter. Petitioner and re- 
apondent lived in Adelaide for a number of 
years. In 1800 Sayers became acquainted with 
A Mr. and Mrs. Butcher. He lent Mr. Batcher 
money on the security of a horse and cart. Soon 
afterwards reports reached Mrs. Sayers re- 
specting her husband's conduct with Mrs. 
Btttoher. but he denied that he had been 
guilty of any impropriety. In 1864, respondent 
came to Melbourne intending to make a trip 
to New Zealand for the benefit of his health. 
Mr. and Mrs. Butcher came to Melbourne 
about the same time, and Mrs. Butcher ap- 
pears to have left her husband. She went in 
the same steamer as the respondent to New 
Sealand— asshe alleged, to see what she could 
get to do. Both she and Sayers dented in the 
witness-box that they had gone as man and 
wife. They returned from New Zealand, 
however, by the same steamer, and in the 
passenger- list, as published in the papers, ap* 
peared the names of Mr. and Mrs. Sayers, 
but they denied that on that occasion (hey 
travelled as 'man and wife. The petitioner 
net the respondent in Melbouine, taxed him 
with his infidelity, but in the presence of 
her sister he solemnly denied having had 
anything to do with Mrs. Butcher. Since 
1866, however, he has not lived with his wife, 
though be has allowed her £2 per week as 
maintenance. For the petitioner a number of 
witnesses were <^\Ud to prove that the re- 
spondent and Mra. Butcher had lived together 
in the same house. Sayers took a two- 
roomed house in Collingwood for Mrs. 
Butcher, wham he represented as his sister. 
He admitted that he occasionally lodged 



tbere^ made the place bis head-quarters when 
he was in town, but said that ha waa nin- 
cfawUy tcavelling about the ooontiy to look 
aftersome property that belonged to his father. 
At Collingwood a child was bom, bat he posi* 
ttvely denied that the child was his. He 
afterwards loaged with Mrs. Butcher at 
Carlton, where neighbours who were exa- 
mined as witnesses said that they passed 
as Mr. and Mrs. Coombs, and the 
diild, who was then about two years old, 
«sed to call the respondent '* papa." The 
child died, and Sayers chose the ground for 
the grave, and appeared to be very much 
nieved at his death. It was explained that 
Coombs was Mrs^ Butcher's mmden name. 
hut Bayers denied that he ever passed by that 
name, or answered to it He was once called 
" Coombs" promiscuously, but several f rienda 
caUed at the place who all knew him as 
Bayers. Subsequently to this, respondent and 
MiSL Butcher fived at Caulfield, and latterly 
in a seven-roomed house at Brighton, bnt 
they alleged that Mrs. Butcher was in no 
more intimate relationship than that of house- 
keeper. Last year Mrs. Sayers came from 
^delaide^ and disooTcrad where the le- 
spondent wa« living. She went to see him, 
but did not enter the house, because the re* 
spondent, who met her in the garden, said. 
'* Here you are at last Now we've got you, well 
chain you up." He alleged, however, that this 
was merely a jocular remark, and not said 
Mtiously. Mr. Butcher died in December, 
1869. Under these circumstances it was con- 
tended for the respondent that there was no 
proof of adultery, and that there was no deser- 
tion, as the petitioner had received an ample 
allowance to satisfy her wants. 

The evidence was^ven Sept 17 and 18, and 
judgment was now given. 

The Chief Justice.— A suit by a wife for 
dissolution of marriage on the ground of 
adultery and desertion. It appears that the 
husband and wife resided for several years 
in South Australia ; that in 1864 the husband 
left South Australia, partly for purposes of 
bui>iness and partly because his heiEtlth re- 
quired change of air, and he came to 
Melbourne. About the same time a Mr. 
and Mrs. Butcher, with whom he had 
been acquainted in South Australia, also 
came to Melbourne. The respondent and 
Mrs. Butcher lived together in a house of two 
rooms in Collingwood, the respondent repre- 
senting Mrs. Butcher as his sister. They after- 
wards removed from this place to another 
house of two rooms in Carlton, where they 
lived some time. According to some wit- 
nesses, both respondent and Mrs. Butcher 
went under faigned names; that however, 
was denied by them. The fact nevertheless, 
remains that they removed from one house 
taanqther, and that they remained in both 
for several months. They afterwards removed 
to a house at Caulfield, of several rooms, but 
only one bedroom ; this room was occupied 
by Mrs. Butcher, and the respondent's clothes 
were seen in it Of this no explanation haa 
been given. They subseouently removed to a 
house of seven rooms at Brighton, which was 
said to be well furnished. It had one sitting- 
room, a diningroom, and three bedrooms. In 
one of these Mrs. Butcher lived, and into 
that same room the respondeni went to 
dress every morning after Mrs. Butcher had 
left the apartment although there were 
other rooms in the house ec^ually well 
furnished, in which he might have 
dressed. The petitioner, in consequence 
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of information she had received, charged him 
with carrying on an improper interooaiae 
with Mrs. Butcher. Bnt he said he knew 
nothing about her except having once given 
her money to assist her through the Insolvent 
Court. He fell on his knees and solemnly de- 
clared this to be true. Mrs. Butcher was 
called, and denied the existence of any im- 
proper intercourse between her and the re- 
spondent ; the respondent also denied it, but 
not so distinctly, nor in such general terms. 
He merely said that on certain occasions 
there had been no improper intimacy. Under 
these circumstances, to arrive at a decision 
we must look at the whole case ; and it ap- 
pears to me that the inference from the evi- 
dence is irresistible. In very few instancee 
is the adultery ever proved ; out a jury is at 
liberty to say what would be the fair inference 
from the facts. The facts of the respondent 
denying any knowiedice of Mrs. Butcher to 
his wife and his representing her to others as 
his sister are very singular. It may have been 
that, though he did not know her before, from 
some peculiar caprice or whim he should 
consider it advisable to lodge with her. But 
why should he say she was his sister ? Then 
the removal from one place to another, the 
removal to a third, and his clothes being 
found in her room, the removal to a fourth 

Elace and his dressing in her room, could not 
e overlooked. A person might no doubt, 
with the purest motives be compelled to dress 
in the room of another ; but why select this 
room when there were others equally avail- 
able ? The grand point against him, however, 
was this, that his wife begged him to nve up 
this woman and return to her : and that for 
no reason he has lived with this woman for 
years, and still lives with her. No sufficient 
reason has been assigned for their living 
in this way ; and we think that the relation 
between them is something more intimate 
than that of master and servant As to the 
desertion, the respondent left the petitioner 
in South Australia, bnt allowed her a subsist- 
ence which was to be stopped on her attempt- 
ing to leave South Austnuia and come here. 
But the mere giving of a wife a sup- 
port which mi^t be deemed suffident 
alimony is not inconsistent with desertion. 
Desertion is the depriving either the husband 
or the wife of the society ot the other. Both are 
en|itled to live togeUier ; both are entitled to 
enjoy the society of each other ; and either if 
not to be deprived of it without just excuse. 
A separation by consent is one thing, but 
a withdrawal without consent is another ; 
and the mere allowance of money periodically 
does not take the case out of desertion. We 
think the petitioner is entiUed to succeed. 
Decree for dissolution of marriage. 
Proctors :— For petitioner. Crisp, Lewis and 
Wilks ; for respondent Shuttleworth. 

BUBT v. BUBT AND BOSSSLL. 

Marriage and McUrimomal Causes Act, StcU 
^—Intervention €tf Attomey-Oeneral aj^ 
Decree Pronounced, 

This was an appeal from an order of his 
Honour Mr. Justice Barry, allowing the 
Attorney- General to intervene and plead in 
this suit 

Mr. Fellows and Mr. Lawes appeared for 
the peiitiouer (the appeUaut), Mr. Webb for 
the Attorney-General. 

The petition was filed by S. S. Bury, praying 
for a dissolutipn of his marriage with ms wife^ 
and alMo asking for damages against the co- 
respondent Russell. The case as against 
Rus8f.n was beard in September, 1869, when 



the principal evidence against him was that 
of Mrs. Bury, the respondent who was ex* 
amined as a witness on behalf of the peti* 
tioner. The jury, on that occasion, found 
against the co-respondent who was not ex* 
amined as a witness, and £300 damages were 
awarded against him. In December the case 
as against Mrs. Bury was heard. She was again 
examined, and admitted her own guilt And 
on the 23rd December the Court pronounced 
a decree for a dissolution of marriage. That 
decree was not drawn up on account of the 
petitioner's poverty, and in June, 1870. the 
Attorney-General asked for leave to inter* 
vene on the ground. of collusion between 
the petitioner and the respondent and 
his application was granted. Affidavits 
were filed, sworn to by Mrs. Bury, that 
she had been asked by her husband and 
Mr. Mills, his proctor, to swear to the 
adultery, and Mr. Mills promised that 
she should receive £300 or £400 from the 
petitioner's brother to enable her to return to 
England. She a^so alleged that her husband 
told her he only wanted to get money out of 
Russell, that he would condone her offence^ 
and would many her again. These state* 
ments, however, were most positively denied 
by Mr. Mills and by the petitioner ; nor did 
the respondent recall her first statement that 
she had committed adultery with RusselL 
The Attorney-General did not rely on these 
affidavits in support of his application, bnt 
contended that he could intervene at anf 
time before the decree had been formally 
drawn up. 

A preliminary oliijection was taken that the 
notice of appeal was irregular, as it did not 
state the grounds of api>eaL On this point 
the Court reserved its decision. 

For the petitioner it was urged that till the 
Court pronounced the decree, the Attorney* 
General could intervene as a matter of right ; 
but after that he could not intervene. He 
certainly could not intervene after the expiry 
of the three months within which an appeal 
could be made to the Privy Council. If after 
that time either of the parties married again 
before the formal decree had been engrossed, 
how could he or she be said to be guilty ox 
bigamy ? If, after that time, anyone inter- 
vened, and the decree was set aside, in what 
position would the parties stand ? There 
must surely be a time at which the proceed- 
ings could not be questioned. In England 
the practice was different to that ex- 
isting in Victoria. There a decree niii 
was granted, which was made absolute after 
three or six months, and between the decree 
nisi and the decree absolute, of course the 
Queen's proctor could intervene. But after the 
decree was made absolute the Queen's proctor 
could not intervene. The authorities referred 
to were Clements v. Clements, 33 L. J., P. & 
M., 74 ; Harding v, Harding, 34 L. J., P. & 
M , 9 ; and Hodgkinsonv, Courtney, Vic Law 
Times, 146. 

For the Attorney-General it was admitted 
that there must be some finality in the pro- 
ceedings, but that was when the decree was 
drawn up. Till the decree was formally 
drawn, what evidence was there that it had 
ever been made ? If either party did many, 
and there was a trial for bigamy, how could 
the defendant prove the decree without pro- 
ducing it ? That the Queen's proctor could 
intervene at any time after trial was shown 
by Bowen v. Bowen, 33 L. J., P. & M.. 129 ; 
and an anonymous case, 30 L. J., P. & M., 88L 
He was always at liberty to have the same aues* 
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Hoiit tried ofer again that had already been 
determined by the Court 

^le case wae heard September 20. 

The Chiif Juenoi.— After a decree had 
been prononnoed by thie Court for a diaaoln- 
tion of marriafe the Attomey^General inter- 
vened, and an order was made staying pro* 
oeedings to afford an opportunity for the 
necessary* steps to be taken by the Attorney- 
'General The decree, although pronounced, 
had never been drawn up. From the order 
•taying proceedings the petitioner appealed. 
It is objected, for the Attorney-General, 
that the notice does not oomi>ly with the 
regulations as to appeals in equity matters. 
The clause relating to appeiJs from one judge 
to the FuU Court-sec. 104 of 27 Vict No. 208 
—simply confers the right of appeal. No provi- 
sion is made as to the preferring of the appeal, 
of the notice, or of the other preliminaries. 
But some modus operandi must exists and 
rule 59 of the Rules and Regulations provides 
that where no express provision is made, the 
practice and mode of procedure of the Su- 
preme Court in its equity jurisdiction shall 
be in force in the divorce jurisdiction. The 
practice of the Court in equity is one pre- 
scribed by statute. Still, it is the practice of 
the Court. The objection that the notice 
does not state the grounds of appeal is there- 
fore a good one. but we shall give leave to 
amend it on payment of the costs of, and 
occasioned by, the amendment. We have 
next to consider whether the time has passed 
within which the Attorney-General should be 
allowed to intervene. The section relating 
to the subject, section 66. runs thus :— ** Every 
person presenting a petition for dissolution 
of marriage shall on the day of presenting the 
same deliver a copy thereof to a law officer ; 
and it shall be lawful for such law officer, if 
he think fit, to oppose the petitioner's ob- 
taining a decree of diKsolution of marriage." 
Taking these words by themselves, it does 
seem that the "obtaininga decree" iB the 
pronouncing of the decree oy the Court, and 
not the mere drawing of it up. So far as the 
-Court is concerned, when the decree is pro- 
nounced the petitioner has obtained it. al- 
though the merely formal act has yet to be 
oomj^eted. The sections relating to appeals, 
either from a judge to the FuU Court, or from 
the FuU Court to the Privy Council, use the 
word "pronouncing," and the time for ap- 
peal, limited to three months, runs from the 
"pronouncing" of the decree. We think 
that the sections must be taken together, 
and they * obviously contemplate the in- 
tervention by a law officer before the last 
act has been done by the Court. The last act 
is the pronouncing of the decree ; the rest is 
purely a matter of machinery, to complete 
what has already been decided. We think 
that this application is too late, and we allow 
tiie appeal, out without costs. 

Appeal allowed, without costs. 

Proctors:— For the petitioner, Mills; for 
the Attorney-General Gumer. 



INSOLVENCY. 
(Before their Honours Sir W. F. Stawell, 
C.J., Mr. Justice Barry, and Mr. Justice 
Williams.) 

FuoAT, Skft. 90. 

BB WILUAM GKOBOESOV. 

Proof o/DebU 
This was an appeal against a decision of his 
Honour Mr. Justice Molesworth, disallowing 
a proof of debt tendered on the estate of W. 



Georgeaon by A. Georgeson, the father of the 
insolvent. 

Mr. J. W. Stephen and Mr. Fellows for the 
appellant^ Mr. Lawes for the assignee (the 
respondent). 

The insolvent had been a tea merchant, 
carrying on business in Melbourne. Accord- 
ing to the case for the claimant^ A. Georgeson 
lent him £3,000 in May, 1868, as his capital 
Of this, £126 was repaid in a few days, 
a bill at three years' given for £1,500, 
and another bill at two months' for 
the remainder. The latter bill was not 
metL but interest had been paid upon 
it tin shortly before the insolvency. The rea- 
aons which chiefly induced both the Chief 
Commissioner and Mr. Justice M<^esworth to 
reject the proof were— first* statements made 
by W. Georgeson to several creditors as to his 
position, in which no mention was made of 
the debt to his father ; the omission by the 
father to mention it at a meeting of creditors ; 
and his having proved for a sum of £70 for 
rents collected by the son, and not attempt- 
ing to prove for the laofidt sum until some 
time after the sequestration. 

See A. J. B.,Ui. 

The Chibv Juanci.— We are very unwilling 
to interfere on questions of fact ; still, when 
the facts are broui^ht before us we cannot 
shrink from deciding according to them, 
where the evidence is, we think, distinct The 
appellant is the father of the insolvent and 
some years ago be advanced his son £3,000 by 
cheque, which has been produced. Payment 
of the cheque was proved. Insolvent repaid 
£426 of this amount by cheque, also produced. 
For the redduM he gave two promissorj notes 
—or rather, I think they should be called, 
acknowledgements; and for some time he 
continued to pay interest on the debts. 
The insolvent at last got into difficulties, 
and called a meeting of creditors, when a 
composition was proposed. The present 
applicant was present, but made no allu- 
sion to the debt doe to him. We think he 
was intentionally sileot on the subject ; but 
nothing arose from that, as the composition 
was not accepted. The insolvent voluntArily 
sequestrated his estate, the father proved for 
a small debt and afterwards tendered the 
present proof, for the first time making any 
mention that such a large sum was due to him. 
It appears to us that the amount was lent by 
the father to the son to assist him in business. 
There is nothing to contradict that fact ; nor 
can we get over the cheques which have been 
produced, which have every appearance of 
being genuine, and not concocted for the pur- 
pose of the ca^e. If neither father nor son 
had been called as witnesses, there are the 
documents, which cannot be got rid of. If, 
then, the debt was contracted, how was it 
disposed of ? Waa it paid ? There is no doubt 
that the subsequent conduct of the father and 
son is not free from suspicion. But the father 
had assisted the son to enable him to obtain 
further credit and if he told that he had lent 
his son th*i capital on which he was trading it 
would prevent bis obtaining that credit Why 
he did not mention it at the meeting of cre- 
ditors has not been explained ; as an honest 
man hn ought to have divulged it If the 
creditors had acted on the offer of compo- 
sition, there would have been no difficulty in 
saying that, the father would have been 
estopped from saying that the debt existed. 
We think that a mero mppr^Mio veri, or 
omission to state a fact if nobody is misled 
thereby, or if nobody acted upon it does not 
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amonnt to an MtoppeL We have then no 
evidence that this aebt wai pai^ ; nor is 
there any evidence that its character was 
ever changed from a loan to a gift» or that 
the father, so to speak, forgave his son the 
debt It is alleged, however, that this debt 
is the same as one which is admitted to be doe 
to the father in consequence of his guaran- 
teeing an advance by the Union Bank to the 
son. I confess I cannot follow that argument. 
The facts are simply that the father was 
guarantee for the son to the Commercial 
Bank, wholly irrespective of this debt. 
When the son transferred his account to the 
Union Bank, he became guarantee to that 
bank. We cannot see how his becoming 
security to that bank for his son in any way 
pays off the previous debt. Instead of paying 
It off, it seems rather to increase it We fully 
concur in the observation that this is not a 
class of debts to be encouraged, but we have 
no option in the matter, and we allow the 
appeal, but without costs. 

Mr. Stifhbk said that Mr. Justice Moles- 
worth had given costs against the applicant 
How were they to be disposed of ? 

The Chief Justicb.— We have advisedly 
abstained from saying anything about those 
costs. If the fact of the appeal's heing allowed 
prevent the respondent's getting them, we 
cannot help that 

Appeal allowed, without costs ; debt ad- 
mitted. 

Solicitors:— For appellant, Macgrcffor, Ram- 
say and Brahe ; for respondent, J. M. Davies. 



EQUITY. 

Thubsdat, Sbpt. 29. 

(Before His Honour Mr. Justice Molesworth.) 

BHAW y. SOLOMON. 

Insohtnt Ad, Sects 31 to ^—Fraudulent 
Pr^ertnee, 

This was a suit instituted by Mr. Shaw, as 
official assignee in the estate of George 
Nichols, an insolvent debtor, formerly carry- 
ing on business as a bookseller in Bourke- 
street, to set aside a bill of sale executed by 
the insolvent over all his available assets to 
secure to the defendants, Solomon, Moses, 
•nd Marks, the ^um of £1,346 12b., and future 
advances repayable on demand. Of this sum 
;£946 12i. was a p.)st debt Bud £350 an alleged 
present Bdvanoe at the tioMb Bud tha balBiioe 
of £50 a bonus by way of interest The bill 
of sale did not provide for the payment of anj 
interest on the £1,346 128., but did provide 
for the payment of 20 per cent interest on 
any outlay by the defendants for pre^iuoiB 
of insurance, &c. The biil of sale was exe- 
cuted December 30, 1869 ; registered January 
6, 1870; demand for payment made and entry 
into posseusion by defendants January 8; 
and sale of stock-trade January 14. On 
this latter day the insolvent's estate was 
placed under sequestration on his own petitioi^ 
and on the same day the plaintiff attached 
under the order the property comprised in 
the bill of sale ; but. nevertheless, the defen- 
dants continued and completed the sale. The 
bill charged that neither the £350 nor any 
part thereof was paid \ that it was either re- 
turned, or was only intended to colour the 
transaction ; and that the bill of sale was 
liable to be set aside both under the 13th Eliz. 
Cap. 5, and as a fraudulent preference under 
the Insolvent Act It further alleged that 
the sale of the stock was at a gross under- 
value, and it prayed not only that the bill of 
pale might be set aside, but that defendants 



might be decreed to pay to plaintiff the full 
value of the goods sold. The answer of the 
defendants denied the fraud, and that the 
sale was improper, but admitted that it was 
executed without pressure, and not in antici- 
pation of the £910 128. past debt ; that it 
comprised all insolvent's available property ; 
that £120 was repaid to Moses in liquidation 
of a private debt apart from the 
partneriiliip ; and set up as defence, that the 
security offered to the defendautii, and given 
as well for the £94C 12s. as for tlie £350 and 
further advances, was the secuiify whereby 
they were induced to lend the £350. and also 
to make further advances between the date 
of the bill of sale and the date of the sale to 
the amount of £119. Of this £119, £99 was 
paid on January 3 and £20 on January?. 
Nichols was made a party to the suit but did 
not defend. 

The evidence given for the plaintiff showed 
that Nichols owed about £5.000 to creditors 
other than the defendants on 30th December, 
1869 ; that the stock-in-trade was stated by 
Nichols to be worth £1.700. and fav other 
witnesses as worth £1.500. £2.000. and £2,500. 
At the sale it realised only about £1,100. On 
23rd December, Nichols had consulted Mr. 
Wisewould on his position, .who advised him 
to call a meeting ot his creditors. On Januazr 
3 Nichols went again to Mr. Wisewould, and 
said ho was ashamed to see him ; that he had 
not acted on his advice, but had given de- 
fendants a bill of sale for £1.250. When asked 
what he had done with the money, he said 
at first that he did not get it and then 
that he only got £350. Mr. George Robertson 
stated that on Januarys Nichols went to him 
at his office, said he feared Mr. Robertson 
would be angry with him. and made some 
statement about a bill of sale. Nichob'B 
evidence was to the effect that Moses told him 
they would advance him money as he wanted 
it ; that he then asked what was to become of 
his other creditors if he gave a bill of sale, and 
Moses replied that if any of them pressed he 
would be able to make better terms, and that 
they (the defendants) would assist him to do 
so. On these terms Nichols agreed to give 
the bill of sale. As to the payment of the 
£350 there was a conflict of testimony, defen- 
dants alleging that Nichols got it but that 
£120 was returned to Moses, and Nichols 
alleging he only got £100. The evidence given 
by Mr. wisewould and Mr. Robertson as to 
Nichols's statements was objected' to, and 
Bidley v, Oyde, 9 Bing. 'M9:Partridffe v. Oopp, 
2 Ambler, 598; Roueh v. Great iVeaterti Rail' 
%oay Company^ 1 Q. B., 51 ; Nunn v. WiUmore, 
8T. R. 530 ; BitU o. Smith, 34 L. J. Q. B. 68» 
were referred to on the point 

His HoNOUB decided to admit the evidence 
as to the statement to Mr. Robertson, having 
been made in the course of business ; but to 
reject those to Mr. Wisewould, as not having 
been made in the course of business. 

Mr. Webb and Mr. Dwyer appeared for the 
plaintiff ; Mr. Holroyd and Mr. Lawes for 
oefendBnlfc 

For the plaintiff it was contended that there 
was evidence of a fraudulent scheme ojn the 
partdf Uie, defendants; that the bill of sale 
was void as a fraudulent preference, the insol- 
vent having by it given away nearly all hiB 
property ; and also because the payment of 
the mon^ was colourable. Under the Insol- 
vent Act the transaction was void as occur- 
ring within 60 d^ys before insolvency. It wbb 
true that the Supreme Court had decided that^ 
in order to render an alienation within 60 
dBjfB Toid, theze must befraad, on the Bothoiitgr 
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of Ihmu 9, Carier, the Bank o/AuBtmlasia v. 
Hmrrk, The jadgment of the Saprema Court 
■howed that English ceaee on the Enclish 
Bankrapt Act oonld be considered, andac 
oofdiog to those cases this transaction was 
fraudulent Aldenon v, Tem]^ 4 Borr, 
2.236; Orahaimv Chapman, 12C.B.,101 ; ex 
parte Sparrow, 2 De G. M'N. & O.. 913 ; ex 
parte Bailey, 3 D^O„M*K A Q.. 645;«fm7A 
9. Oannan, 2 EL & BU, 43 ; BUtUetane v. 
Cfook, 6 KL & BL, 296 ; Be Nuree, L. IL, 
3 Ch. App. 515. 

For the defendants, it was contended that 
the plaintiff most show f rand on their part, 
and not merely on the part of Nichols. The 
£350 had been paid, and was sufficient to 
render the security good, not only for present 
Imt for pant advances. Stewart v. Moody, 1 Ur. 
M. & R., 777 ; Moroanv. Brttndrett, 5 B. & Ad. 
289; Alderaonv. Harrimm, L. R., 4 Ch App., 
623 ; Goodman v. M*CaUum, 1 W. & W., 135. 

The case was argued August 17, 19, 20, and 
judgment was^now giyen. 

His Honour, in giving judgment, said,— 
The bill in this case is by Mr. Shaw, as offi- 
cial assignee of Mr. Nichols, against Messrs. 
Solomon, Moses, Marks, and Nichols. It 
alleges that Nichols, being possessed of stock- 
in-trade, furniture, &&, by indenture of as- 
signment December 30, 1869, describing him 
as indebted to Solomon, Moses, and Marks, 
partners, in £916 128., and having sought an 
advance of £350 besides, did as for those 
considerations assign the said property, and 

Eropertynf the same class, afterwards to be 
rought upon his places of trade and resid- 
ence, to the said Solomon and Co., subject to 
a proviso for redemption upon payment of a 
sum (£50 over the two), and further ad- 
Tanoes ; that the deed contained a power of 
Bale on non-payment upon demand, or upon 
insolvency, &&, and power to apply the pro- 
ceeds to pay Solomon and Ca, balance to 
Nichols. It alleges that this property was 
the whole available property of Nichols ; that 
Solomon and Co. took possession and sold, 
January 13. 1870, and following days, at a 
great sacrifice ; that Nichols's estate was 
voluntarily seouestrated January 14. All this 
was proved. The bill further alleged that the 
£350 was not, nor was any pert of it, paid ; that 
the deed was executed without pressure in 
contemplation of insolvency ; that if the con- 
lideration was given it was returned ; and 
required the defendants to Kive particulars 
of payment; further, that Nichols was then 
insolvent, and the effect of the deed was to 
deprive him of all means of paying other cre- 
ditors ; that it was executed within 60 days of 
sequestration, that the defendants had actual 
or constructive notice of the facts avoiding 
the deed. The bill altogether treats the deed 
as a scheme between Nichols and Solomon 
and Co. ; but the plaintiff has principallv re- 
lied upon Nichols's evidence, in which he 
represented himself, not as a schemer, but 
rather as a victim of exaction and extortion 
carried on by Moses, one of the partners. He 
admitted himself in debt £900 odd to Solo- 
mon and Co., and over £5,000 to others, 
stated that he went to Moses to solicit a 
further advance, who said they would 
make advances if he gave a bill of 
sale as permanent security ; that he did not 
tell Moses of his pecuniary position, further 
than his wanting money ; that it was agreed 
that the bill of sale and advances should ex- 
tend for a year ; that he said "If I give a bill 
of sale what will become of my other cre- 
ditors?" that Moses said if any pressed him be 



might be able to make better terms, and that 
they would assist him ; that he signed the 
bill of sale without reading or explanation ; 
that he received only £100 of the considera- 
tion on a single visit to Mr. Phillip D. Phillips's 
office ; that Moses said that there was a 
separate debt due to him which he would 
take off. He admitted having got nearly £120 
after the bill oL sale, further advances by 
Solomon and Co. Now Nichols's evidence is 
opposed by very distinct and consistent evi- 
dence of Moses himself, P. D. Phillips, his 
solicitor, and Mr. Joseph Phillips, brother 
and clerk of Phillip D., and also by bis 
own reeeipts in writing. Moses, in his evi- 
dence, said there was no agreement for ad- 
vances for a ^ear, or definite term ; he denied 
the observation about what would become of 
creditors, said that the negotiation for bill of 
tale was some days before it ; that Nichols 
first sugcested it ; that on the 30th December 
be and Nichols went together to Phillips to 
give instructions for bill of sale— Phillips 
expressed doubt' if it could be prepared the 
same day ; that Nichols was in a great hurry 
for money, and he gave Phillips a cheque for 

£350 to get cashed (this transaction of the 
30th Fhaups exactlv corroborated) ; that it 
was arranged Nichols should get £150 that 
day, and bill of sale be executed next Then 
Phillips alone said that Nichols came to him 
and got the £150, for which he gave a re- 
ceipt (produced) : that Nichols went as 
to a bank ; that he was able to finish the 
bill of sale same day ; called to tell Nichols 
so. Then Moses and Phillips said in evi- 
dence that about 6 p.m. the £200 was paid to 
Nichols, and the deed and receipt for con- 
sideration executed. In this they were cor- 
roborated by Joseph Phillips, who was called 
in to witness. Phillips and Moses said the 
deed was read and explained. Moses then 
said in evidence that after Nichols had got 
the £200 he applied to him for payment of a 
separate debt of £120, which he promised, and 
after they were separated returned and paid 
to him. There is a decided preponderance of 
evidence against Nichols, which I feel 
bound to act upon. If I were to deal with 
this case according to my own opinions, 
I would take the course I did in Douglas v, 
Simeon, 6 W., W.. & A'B.. E., 32, and treat the 
security as void, being execute4 by one insol- 
vent, and within 60 days of sequestration, 
having the effect of preferring some credi- 
tors (except as to about £350 advanced). 
But I feel myself precluded from that course 
by the subsequent judgment of the Full Court 
in Shddrick v. Aitken, 6 W., W., & A'B., 59. 
This has made it necessary for me to consider 
the application of the decisions under the 
English Bankruptcy Statutes to the facts in 
the present case. If such a case occurred in 
England it might be contended, perhaps suc- 
cessfully, that the conveyance of December 
30 was an act of bankruptcy, necessarily pro- 
ducing stoppage of trade, and delay to 
creditors. I held in M'Garrell's cane. No* 
veraber, 1S60, and in Ooodman «. H'CeUlum, 
1 W. & W., £., 135. that our Insolvency Act 
did not make the assignment of all a trader's 
property an act of insolvency, because it had 
not the words **with intent to delay 
creditors," upon which the English decisions 
were based ; and besides that, it applied 
to persons not traders. The English de- 
cisions were upon the ground that a stoppage 
of tr,ade deprived a trader of the only pro- 
bable means of payins his debts ; but as 
our Insolvent Act includes all men, we 
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may, I think, as to constming it, saj that a 
man ceasinK to trade may find other meant 
of earning money, perhaps more profitable, 
and more likely to enable him to piur his 
debts. Bat I have to consider the effect of 
another class of English cases ayoiding frandn- 
lent preferences. The law of f raadolent pre- 
ference was a creature not of express enact- 
ment (see BUU v. Smith, 34 L. J.. 68). bat of 
the jaages, as workin|( oat the policy of the 
acts— eqaal distribation among creditors. 
The first legislative inteference in the matter 
was to narrow the application of the jadges' 
principle. Now the Australian judges, until 
overruled by the opinions expressed by 
the Privy Council on some appeals, con- 
strued our Insolvent Act as m wng express 
enactments avoiding preferences tp be lite- 
rally worked out In the last case before the 
Privy Council to which I have referred— 
Nunes v. Carter, L R.. 1 P. C. C, 342— the 
judges gave a descn.njon of fraudulent pre- 
ference according to English decisions, as if 
it should apply to us ; and as our act contains 
no such description, I suppose we should 
infer that they intended it to be applicable 
from the inherent policy of the act; and 
no doubt equality of distribution is as 
much a matter of policy of our Insol- 
vent as of the English Bankrupt Act ; 
and then probably we should re^^ard our act, 
sections 31 to 35. rather as restnctive of the 
doctrine of fraudulent preference than enact- 
ing it For this reason I have been led to 
consider whether the transaction in question 
would amount to a fraudulent preference in 
England. The cases as to want of pressure 
do not apply. Nichols was the mover in the 
transaction ; wanting an advance of money, 
he pressed Moses for ir, and got it on the 
terms of giving security for both the advance 
and the previous debt; his necessity 
was the pressure. His execution of the 
conveyance and the rapid enforcement of 
its powers necessarily stopped his trade. As a 
sensible man he should have foreseen that 
result but I do not think he did ; he expected 
more liberal advances and indulgence than he 
met with, and made a very foolish bargaib. 
But I think the transaction was a baigain, 
not a scheme. I think he did not act with 
the motive of giving Solomon and Co. an ad- 
vantage over his other creditors ; that he had 
no peculiar affection for them ; and therefore, 
that the deed cannot be impeached— fTttts v. 
SwdlK nt sup. It has been argued that th» 
omission to reserve interest in the deed indi- 
cates an intention to sell off at once. I think 
it was accidental. If it were a fraadolent 
scheme, the objection woald have been care- 
fullv avoided, and Solomon and Co. would 
fina easy means to get interest on further ad- 
vances. Nichols's evidence referred to a pro- 
mise by Moses to use the assignment as a meana 
of protection against other creditors. That 
would hardly affprd the inference that the 
transaction was concocted with that design so 
as to avoid it. Moses denied it ; and, having re- 
gard to Uie conflict of evidence as to pay<B®nt 
of money, I could not act upon Nichols's 
evidence against him. Besides, that case is 
not made by the bill. The bill interrogated 
the defendants as to the manner of payment 
of the £350, and the answer alleged that it 
was paid by Moses on December 30— £150 in 
the morning, in the presence of Phillips's soli- 
citor, and m his office, and the balance, 
£200, at a later hour, at the said office, in 
the presence of Phillips and his clerk. This 
differs from the evidence— that Phillips alone 



made the first pavment The plaintiff's 
counsel have insisted that I should treat the 
answer as a pleading not to be departed from. 
I do not think that a plaintiff, by praying 
minute ducovery, can put the defendant into 
a position so narrowed as to immaterial facts. 
The plaintiff 's counsel have also relied upon 
the discrepancy as discrediting Moses as a 
witness. Taking the answer as of a 
person reading it only, and not the 
bill, not re^rding the answer as given to 
minute inquiry, I do not think the inaccuracy 
material. No case is made in the bill as to 
the £120 returned to Moses on his separate ac* 
count, so I do not think I should entertain it 
Besides, I think it was paid by pressure, and 
under the very powerful screw wnich the deed 

i'ust executed afforded. The plaintiff's counsel 
lave sought relief on the ground of the waste- 
ful manner in which the sale was con- 
ducted. That case is not made by the 
bill ; the fact is stated as to increase 
damages if the deed should be avoided, 
and the procedure was not more harsh than 
is unfortunately usual. But I do think that 
Solomon and Co., feeling reasonably doubtful 
about the efficacy of their security, very much 
sacrificed the property by a hastily-conducted 
sale. They extorted £50 as a bonus for ad- 
vancing £350 payable on demand, besides 
getting security for a large previous debt, and 
then made a very rapid demand and sale. 
Moses extorted £120, his separate debt from 
a man who had just procured £350 at this 
enormous sacrifice. All these doings veiy 
much injured Nichols's creditors through 
him, and I therefore dismiss the biU without 
coets. 

Solicitors :— For plaintiff, Wisewoold and 
Oibbs ; for defendants, Phillips. 



MELBOURNE CRIMINAL SESSIONS. 

(Before His Honour Mr. Justice Barry). 
Saturdat, August 22. 

BIGINA v. BOBEBTSOir. 

Fraud as a Trustee — CrosS'examination os to 

Evidence at Police Court^Production of 
Depositione, 

Alexander Robertson was informed against 
under section 82 of the Statute of Trusts, for 
having fraudulentlv converted to his own 
use £404 18s. 6d. held by him in trust for the 
widow and family of the late Hugh McAnuff. 

Mr. Dunne, Crown Prosecutor, and Mr. 
Mr. Molesworth, appeared for the Crown; 
Mr. Higinbotham and Mr. Fullerton, for the 
defendant 

Defendant was cd-execntor and co-trustee 
with Edwin Ware of the will of Hugh 
McAnuff. Mr. Ware, after acting for 
some time, left the colony for England, 
and it was deemed advisable to 
apply for the appointment of a new trustee. 
To facilitate the application, Robertson was 
asked for a debtor and creditor account of 
the trust money, and this statement showed 
that the defendant ought to have £391 17s. 6d. 
in his possession, which he was unable to pay. 

During the progress of the case Mr. 
Higinbotham proposed to cross-examine 
one of the witnesses for the prosecution as to 
statements he had made at the Police Court 

Mr. Dunne objected to the cross-examina- 
tion, unless the depositions of the witness 
were put in and read. 

His HoNouB on the authority of Reg, v, 
Connors, 11 Irish Jurist, 263, allowed the 
cross-examination to proceed without the 
depositions being produced. 

Verdict, guilty. 
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liama.) 

MOVDAT, OOTOBBB 3. 
M "BWAH ▼. BLAIE AVD OTHBBS. 

Friendly Sudeties Statute, Sect A-^Co'Cpera- 
live Soekiy^IUegal Rules, 

Thii was an action to recover £435 6i. lid., 
the price of goods sold and delivered bf 
M'Ewan and Co., grocaii in Melbourne, to 
the defendants* manager at Ballarat In 
the year 1867 it was proposed to establish a 
grocery store at Ballarat on the co-operative 
principle, whereby groceries should be snp- 
pUed at a cheap rate to the members. For 
this purpose a person named Windle collected 
a number of subscriptions, with a view to 
floating a co-operative society for the above- 
mentioned purpose. Subsequently a provi- 



sional committee, which included several of 
the defendant*, was formed, and in conse- 
quence of some dispute this committee ignored 
Windle altogether, and continued the promot- 
ing of the society. Rules were drawn which 
purported to he in pursuance of sub-section 5 
of section 4 of the Friendly Societies Act^ but 
which were in several respects at variance 
with the provirious of that statute. The 
society and the rules were registered under 
the Friendly Societies Act in April, 1868^ and 
a store was opened and business commenced. 
The manaser at once began dealing with the 
public at large as well as with the members 
of the society. It was sworn at the trial that 
the fundamental principle of the society was 
to deal on cash principles alone, and not at 
all on cr^it This was adhered to for a 
time, but funds fell short, and in September, 
1868k the committee authorised iklls to be 
given for goods supplied. Meetings were re- 
gularly held, and all the dt^fendanU took part 
at some, except the defendant Embling. He 
WM one of those who had paid a subscription to 
Windle, and he was elected a trustee of the 
society, together with the dt-fendant Dyte; 
but he never received any scrip, nor was his 
name entered on the register. In this respect 
his case differed from that of all the other 
defendants. He attended a meeting in N> 
▼ember, 1868 ; but he was objected to on the 
ground Uiai his name was not on tho register 
of shareholders, and he was not allowed to 
take part In the proceedings, though he was 
permitted to remain in his eapad^ of trustee. 
Next day he resigned his trusteeshiu, and had 
nothing more to do with the society. The 
goeds, for the recovery of the price of which 
this action was brought, were supplied be- 
tween March and July. 1869. The names of 
several of the defendants appeared on bills of 
exchange given on behalf of the society for 
goods supplied to it. The number of share- 
holders was over 200. On the triaf the )nry 
found a verdict for the plaintiffs against all 
the defendants ; and a rule nisi was obtained 
in the following (Trinity> term, pursuant to 
leave reserved, to enter a verdict for defend- 
ants, or some, or one of them, on the following 
grounds :— 1. That the society was registered 
under the Friendly Societies Act, and that 
the action was therefore wrongly brought. 
2 That the members of the society exceeded 
20 in number, and that therefore it was an 
illegal trading company, under the Compa- 
nies Statute. 

Mr. Higinbotham. with Dr. Madden, for 
the defendant Embling, and with Mr. WU- 
liams for the defendants M'Caw and Howitt ; 
and Mr. C. A. Smyth for the other defendants, 
appeared in support of the rules. Mr. Billing. 
Mr. Miller, and Mr. Fellows showed cause. 

Mr. BiLUHo, Mr. Millbb. and Bir. Fbllowb 
urged that the fact that the society had been 
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registered under the Friendly Societies Acl 
WAS nnimportanti for it wis in no wsj sneh a 
society us was ooatempUted by that ace It 
U and never was anything bat a trading com- 
pany ; and although it purported to have been 
tormed for some of the purposes enumerated 
in the act^ yet its rules were entirely 
at Tariance with that purport, and its 
transactions, as disclosed in evidence, 
showrd a total Tariance with both that 
purport and its rules, which, indeed, appeared 
never to have been acted on or tc«arded. 
The King v tike Jueticee of SiqfardeKhre, 12 
East. 280 : The King v 8coU, 8 Jurist, 473 ; 
Ifombv V Close. L R., 2 Q B.. 153 ; Farrarv. 
Cloee, L.R., 4 Q B. 602 : Carter v. Wataan, 1 Wy. 
& W., 222. If this society be properly regis- 
tered, the production in evidence of the certi- 
ficate of registration did not prevent the 
Elaintiffs contending that it nwer should 
ave bi^n registered, because that would be 
tantamount to denying the right of the Court 
to inquire into errors aiid miafessances in 
dealing with sets done, or purporting to he 
done, m pumnanoe of the statutes. DaiUmv, 
Plevme, 1 Wy. & W.. 177 ; M^mg v. Rttd, 
L. K., 6 Ch. App 4 ; Oakuv Turquand L.R.. 2 
1I.L., 825. It would be contended for the 
defendants that if the society was not 
entitled to the privileges conferred by 
the Friendly Societies Sutute. yet that, 
as it consisted of more than 20 members, 
and was not registered under the Companies 
Statute, it was an illegal association. But to 
entitle the defendants to this defence, the 

Flea of illegality should have been pleaded, 
t had not been pleaded ; and therefore that 
defence could not be relied on. That all the 
defendants sued were properly sued as nart- 
n-^n was shown by Ouuion v. Mary Rooson, 
2 Camp. 802 ; and Addison on Contracts, 717. 
Mr. HxGiNBOTHAii Submittal that the asso- 
ciation had been duly registered under the 
Friendly Societies Act, and its members were 
therefore entitled to all the immunities of the 
act. The purpose of the society was set out 
in the very words of snb-section 5 of section 
4 ; and though some of the registered rules 
were inconsistent therewith, such rules alone 
were invalid, and not th*t entire registration. 
If this were so. then the Friendly Societies 
Act. section 23. provided for the mode of 
suing itnch societies and the extent of 
the liability of members, and thus it 
appeared that the action was wrongly 
brought. The statute No. 329, sec 3, de- 
clared that the certificate of registration 
of a friendly society under the hand of a 
registrar i>hall be conclusive as to all the 
matters relating to the registration. The 
Mining Companies Statute, No. 228, had a 
similar section (sec. 11). and a decision was 
given by this Court in the Attomeg-Oeneral 
tmd the Bonahaw Company v. the /Vifice tf 
Walee Compamy, on December 34^ 186B. thai 
the production of the certificate in evidanca 
would exclude the parties from contendinc 
that the company was not registered. 

Qf. Maddbv (for Embling) nr^ thaL 
assuming it was not a friendly soaety, and 
that it conld not be contended that it was an 
illegal association, then Dr. Embling at least 
was not liable, for he was not one of tha 
committee, and they alone ware known to tlia 
plaintiffs as partners. If ha ware not a partner, 
ne eonld not be made one by a representation 
that his name was in a prospectus. Reyneil 
V. ^eisis. 15 M. k W., 630. He never was a 
partner as he never had any interest in tha 
company. Vice v. Lady Aneon, 7 B. ft C, 



409. And even if he had at one time bean a 
partner, he had abandoned all oonneijon 
with the sodrty before any of the goods sued 
for were supplied. Carter v. WhaUey, 1 
B. k Ad., 11. 

Mr. WiLUAMB, for Dyte and Howitt-^Tha 
original scope of the partnership had been 
entirely altered. The fundamental principle 
of the company was to deal for cash ; but tha 
manager subsequently dealt for credit, which 
was quite at variance with the purpose of co- 
operation. Dichenaon v. VeUpy, 10 B. k C, 
1^ ; Addison on Contracts, 6th ed., 656. 

Mr. C. A. Smtth, for the other defendants, 
contended that the evidence was not suffi- 
cient to make them liable in law as members 
of an ordinary partnership, and claimed tha 
benefit of the other defences also. 

Judgment was now given. 

The Chief Justice.— The plaintiffs sued 
tha defendants— trustees and members of 
a registered friendly society — to recover 
the price of goods sold and delivered. 
Of tha defendants, some pleaded never 
indebted ; the trustees added a plea 
under the 23rd secrion of the Friendly 
Societies Statute 1865. and the rest allowed 
Judgment to go by default. A verdict was 
returned for the plaintiffs, subject to leave 
reserved to enter one for tbe defeudaut«t— the 
Court having the same power as a jury to 
draw inferences of fact For the plaintiffs it 
was urged that the defendants— although 
nominally members of a friendly society duly 
registered for the objects specified in section 
4, sub-section 5, were really conducting a 
grooery store at Bsllaiat on the co-ope- 
rative system, had forieited all advan* 
tages under the Friendly Societies Statute^ 
and were personally liable. The de- 
fendanta contended that the certificate 
of registration was conclusive proof,, ,not 
merely of a compliance with the provisions 
of the statute, but also of the objects and 
actual operations of the society being thoee 
contemplated by the act ; that as the rules 
were in form legal no objection could in tha 
present action be taken to the mode in which 
they were carried out ; and that, so long as 
the society continued to be registered, neither 
shareholders nor trustees were personally 
liable beyond the assets in the trustees, 
hands. The rules, no doubts appear in form 
unobjectionable, and the precise amount of 
protection afforded by the statute against 
claims such as the present is not in question. 
It may be conceded that members of an asso- 
ciation supposed to be registered as a friendly 
society, but which was really not within the 
statute, might render themselves answerable 
for goods supplied Tbe certificate is. wa 
think, a certificate merely of registration, not 
of the fact that the society has conducted and 
continued all its operations in the furtherance 
of the objects for which it was registered. 
The point therefore to be first determined is, 
whether a society registered for one, but 
which has uniformly conducted its business 
for another and different object, not being 
one of those enumerated in the statute, is, 
nevertheless, to be held in such an action aa 
this to be within ito provisions : and this 

Soint has, we think, been alreMly in efft-ct 
edded. In Farrer v. CUm, L.J. 4Q.B., 
602, cited for the defendants, no actual de- 
cision was pronounced, as the Bench were 
equally divided on the matter in issue. Tha 
cause of their difference, however, was foreign 
iiom tha present subject It aroaa on tha 
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»ilir of ralci thai wm eileolaAad lo 
^iaatijkes. hat tli* Judg«t wlio diffend 
OB Ibftl oonearied on the qoMtioii Boir oon- 
iidarad. The Lord Chief Jnttioe it thvi lo- 
portod :— ** I think wo are bound to look, not 
only to the mlee themaelve^ hat abo to the 
opndaet and operations of the aodety, and 
that we matt treat the todety, not according 
to what it prof tMce to bob bat according to what 
it metically ia" And he, with Mr. Jastice 
MeUor, oouadered the eodetj, thoogh actoally 
regiatered, not to be within the atatate. The 
other iadge% who diiTered aa to the illegality 
of atrikei. thns expreas their ▼iewai— ^'Un- 
doubtedly, if the printed mlea are not the 
real mlea of the aaaodation. andif theaociety, 
nnder the pretence of being a benevoloit 
inatitation, la really a icheme, in whole or in 
part deaianed for the enooaragement and 
anpport of Ulegal atrikea. the aocietF mnat be 
deemed to be Mtabliahed for an illegal par- 
Pp8e,'*and **in rach caaea parol eyidenoe of 
the acta and practicea of the aodety mkht be 
▼eiy important'' . . . *^Sach endence 
would noti howcTcr, be gifen to explain or 
interpret the rolea, bat to ahow that they 
were a fraad and a aham." It ia evident 
from theae obaenrationa that in the opinion 
of the learned iodgea Jadidally making them, 
neither the nuea nor the certificate of regia- 
tration are conclqaiye. and that if the opera- 
tiona of the aodety ana not within the object 
of the atatnte. it la not protected by ita pro- 
Tiaiona The aole redreaa ii not in aach 
a caae to atay the malpractkea ; that 
coorae might perhapa be applicable where 
the aodety began to act strictly within 
ita rales, and afterwarda deviated from them. 
Here there never was any intention of ad- 
hering to the okdecta for which the aodety 
was registered. There waa no moral fraud in 
ita institafeion; on the contrary, the whcde 
achome waa conceived apparently with the 
purest intentions of benevolence: but so far 
aa the statute is concerned, the rules and ob- 
Jecto were, to say the least wbdW inap- 
plicable. What stronger proof need tliere be 
than the first report of the directors, who de- 
scribe themaelves as feeling great pleasuie in 
meeting the shareboldera with accounts 
which show that their effort to eatablish a 
store on the co-operative prindple bad been 
aucceasfuL Evidence may be adduced to 

£rove the mlea are a fraud and a abam. 
vidence haa been adduced which aatisfiea 
oa that dtfaer from misappreheiksion or inad- 
vertence^ the effect of the atatute haa been 
misconceived, and objecta have been stated 
and put forward which are wholly in- 
consistent with the avowed intentious 
of the promoters of the association. The 
aodety ia not therefore, wiUiin the statute. 
In facti as put during the argument the 
truatees never contracted on account ol auch 
a aodety as was registered. Tbev contracted 
on thdr own account and the subject- matter 
of the spedal plea might have been nven in 
evidence under the plea of ** never indebted." 
In a letter written on behalf of the defend- 
ants the case is put^ as in our opinion it 
could only be put asone of a trading copartner- 
ahipb not of a friendly aodety. Another de- 
fence was urged that as the number of mem- 
here exceeded 20, the contract was void under 
the Trading Companies Act ; but this defence 
ought in our opinion, to have been raired by 
a spedal plea, and we do not feel called on 
now to give leave to add such a i^ea for such 
an object lisstlj, it waa contended that the 
evidence was insoAdent to charge the de- 
lendantSi even as members of a trading 



oopartnerahipk and in the caae of the de- 
fendant Embling it was spedallr pressed 
that there were no facts to sustain the 
verdict againat him. That defendant, how- 
ever, was appointed, and acted as trustee. 
He waa a member of the first directory.^ He 
himself drew one or more cheques. He inter- 
fered in the management of the bodneM, and 
he attempted at a nublic meeting of the ao- 
dety to move the adoption of the first report 
The letter referred to doee not apply to him, 
hut all the other drcumstaneea formed ca- 
dence in our opinion to go to a ]ury of thia 
defendant'a having held biroaelf out to third 
persona aa a membier, from which they were at 
fiberty to infer that aa regarda his liability 
to thoM persona, he waa deemed to be a mem- 
ber. We think the condudon drawn from 
the evidence is correct We are of opinion 
that the rules obtained have failed on aH 
grounda, and should be diMharged. 

Rulea nisi diaohargod. 

Attoroeya; — For plaintiffa, Sdvwright; 
Ibrdefendanta, Kmbling ; Maegregor, Eamaay 
and Brabe, for Hardy ; for the other deleB» 
daata who appaaiad, AomiMr. 

VHB BALULSAT AND CBUOMaX OOLD-MinNO 

OOMPAVT (aiOUmBlD) ▼. OLULAHIk 

aAMl T. KBUL 

BAMI y. BOBtBTS. 

Appeali/nm Petty Stsrimu^CaUs-JUaUtrth 
Hon of Company-- JMed^Mxtraorainarp 



Appeala from petty aeadona, Mdhourna. 

Mr. M'Farland for the pompany; Mr. 
Ogier, lor Cieeland ; Mr. ^erferd, for fCerr 
and Jioberta. 

The defendanta were ahareholders in the 
Ballarat and Chiltern Qold-mining Company, 
and were sued for calls. The company was 
registered 85th May, 1868 ; and \ieioj^ such 
registration it had no rales or deed of asso- 
ciation. The defendanta had paid aeveral 
calla previoua to those now sued for. The 
call aued for was made 8th June, 1868i and 
had not been paid. The deed of asaodation, 
in pursuance of which the call was made, waa 
adopted at an ordinar y meeting on 8th Juno, 
Id&kt not an extfabruinary meeting under the 
Act 22S. aect 23^ and the defendants had 
signed the deed. The company's plant and 
mine had been sold off under a mortgage to 
tha Bank of Victoria several montba before 
the complaint waa brought The magistratee 
decided in favour of the complainants, and 
defendants appealed. A number of objeo 
ticna were taken on behalf of the defendanta. 
but only one waa dedded, **that the mlea of 
the company under which the calls were 
made were invalid and inopemtive, inasmuch 
as they were adopted and passed after 
the registration of the company, and bad not 
been adopted and passed at an extraordinary 
meeting of the companjr." It was eon tended 
for the defendants Uiat immediatdy upon the 
QOmpaay becoming regiatered they were bound 
by the Act No. 228. and could not take ad- 
vantage of one aection while they acted con- 
trary to all the othera They could not go 
beyond the authority given by the act ; nor 
did the fact that the defendanta had aigned 
the deed prevent their raidng the objection. 
In IfasmM v, Ths Cruwiek Ovand Trmi^ 
Company, TheArpus, May 20. 1888, the Court 
held that the acquiescence of individual ahar^ 
holders could not amount to the aoqui«^aeenoe 
of the corporation, nor codld the corporation 
itadf by acquiescence make that lawful which 
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ita atatnte or instrument of inoorporaiion de- 
clared to be unlawfnl— TA# Rol^in Hood Com- 
panv V. Staoely, The Argm^ M«y 28. 1867 ; 
JenkmM v. Spud, Notes of Gases, 67 ; Noian 
9. Th4 Anmabella Ckmwny, itid., 19. 
For the oompany it was urged that extra- 
ordinary meetinss were not necessary on the 
first making the rules and jkhe deed of 
association, although they would be necessary 
for iUterations ; and that the defendants had 
waived the objection by signing the deed. 

The case was argued Trinity term» and 
judgment was now given. 

The Chikp Jubtics read the following 
as the judgment in the BaUarcA and ChU- 
ten Company v. BoberU, which he said 
would rule the others :— Special case by way 
of appeal from a decision of justices 
ordeiing payment of calls sued for by 
the complainants to be made by the de- 
fendant. The complainants were a com- 
pany duly registered and incorporated imder 
^'The Mining Companies Limited I4aDUity 
Act 1864." After incorporation a deed, de- 
scribed as articles of agreement, and embody- 
ing the rules and regulations of the company, 
wiM executed by a certain number of ^e 
shareholders, and was also adopted at a 

f liberal or ordinary meeting of the company, 
hese rules contained clauses for the appoint- 
ment and meeting of directors, making calls 
on shares, and also those usually inserted for 
the management of the business of a mining 
company. The 14th, 15th, and 16th provided 
for the summoning general and special m.eet- 
ings, and also for the mode of cohduclking 
business at general, special, and extraordinary 
meetings held under the provisions of the 
rales and of the said act The 47th en- 
powered the making amendments and alter- 
ations, or passing new rules, at general or 
extraordinary meetings called for the pnrpose, 
according to the provisiions of the said act 
Several objections were taken to the right of 
the complainants to recover: and, amongat 
others, that the roles had not been passed at 
an extraordinary meeting of the company, 
that no directors could oe duly appointed 
under them, and no calla made. By the 39th 
section of the act, companies may before and 
after incorporation frame rules for various 
objects ; inter alia, for holding general and 
spedal, but not extraordinary, meetlnga the 
polioet veaiiirad fof nwh lMt*in«nttoa«d 
meetinga being prescribed by a previoua aeo> 
tion, the 23rd, and the laat paragraph of the 
36th, enacting that a rule ahall be made or 
altered after incorporation only at an extra- 
ordinary meeting. Thua the Legislature haa 
for some well-founded reason imposed con<* 
ditions which will insure a certain publicity of 
the intention, after incorporation, of passing a 
new or altering any existing regulation. Toe 
47th of these rules ejcpressly recognises the 
necessity for complying with the act as regarda 
any future regulation, or the alteration of any 
of the present But such a compliance, it is 
contended, may be dispensed with on the oc- 
casion of the original passing of the rales. 
Indeed, the course pursued in this instance 
was apparently adopted in order to escape the 
trouble or inconvenience of that publicity, 
and those very notices whiph Parliament has 
deemed neoeasary. We have in several pr* • 
vious cases given expression to our views on 
the importance of strictly adhering to the 
terms and conditions imposed by the statute 
on those companies who have availed them 
selves of its privileges. We think that, as 
rales passed at an ordinal^ meeting after in* 
corporation» these regulations are in direct 



violation of the express terms of the enact- 
ment It was urged, however, that as a dieed 
these arUdes of agreement operated as aift 
estoppel, or amounted to a waiver of all 
formalitiea by those shareholders who had 
executed them. As all have not done 
so, we need not decide whether these 
articles would have aaaounted to a corpo- 
rate acquiescence or waiver either by 
the executing shareholders or those to whem 
they may have subsequently transferred 
their interest Taking it in the only way 
in which the evidence allows it to he con- 
sidered, as a case in which some only of the 
shareholders have executed, we think an ob» 
jection of this kind could not be waived as 
regards some only ; it must be as regards all 
or none. One person may, as against him* 
self, Jt^an admission affoid evidence that he 
personally is a shareholder, and the . effect of 
such an admission does not extend to the 
other shareholders, and need not be con* 
aidered ; but thia if waiver or eatoppel at all is 
ao of an objection applicable |o alL The es- 
toppel in auch casea ahould be mntual ; is 
ongnt not to take effect bindipg aome and 
feaving othera loose. The iniusUjce of i»uch a 
course ia too obvioua. Centered either as 
ralea passed b:^ the company at an ordinary 
meeting ^ter incorporation, or as embodita 
in a deed executed by aome, but not all, the 
ahareholdera, we cannot resard theip aa legal, 
or that the calla now aued for. and purporting 
to have been made under their authority, 
have bseen duly made. We therefore think 
that the decision pronounced ja erroneous^ 
and that it ought to be reveraed. 
Appeal allowed ; decision reversed. 

Attoraeys :— For the Company, mvey ; foF 
defendants, Aiiingham. 

TBUqV ANn AQgNOT OOMPA^T OF AJJBJtJLLUL 
V. OBBXIU. 

Ikmurrer— Insolvency Statute, Sect, 81— 
Effect of VeUuing Security, 

Declaration on a covenant in a mortgage off 
a station, by Rawdon Foster Greene to the 
plaintiffs, to secure payment on the Ist Decem* 
ber, 1867, of the sam of ^000 and interest. 
The covenant declared on was hy Molesworth 
Greene (the defendant), that R. F. Greene 
would pay the amount Plea, on equitable 

Sounds, ej^oept as to £145 12b. 8d , part of the 
oney claimed in the declaration, that before 
the execution by the said R. p. Qreene, and 
the d^endant of the indenture in the aecla<» 
ration mentioned, bearing date 4th April» 
1867, the said R.. F. Greene, did b^ indenture 
bearing date 18th August. 1864, grant, assign, 
and transfer to the plaintiffs, a certain station 
or run. and certain flocks of sheep depasturius 
]thereon> together with divers chattels .and 
effects, wholly or in part the san^e property as 
IS granted by the indenture of 4th Aprils 
1867, aa securitjr for repayment by said IC 
F. Greene to plaintiffs of x7000^ then lent by 
plalntifiiB to R. F. Greene^ and interest. Ana 
uke defendant ftirther says that he executed 
said indenture, dated 4th April, 1867, at the 
request and for the sole benefit, and as the 
surety only of said R^ F. Greene, to secure 
the said sum of £8000, then lent bty nlaintiffa 
to R. F> Greene» with interest ; and save as 
aforesaid there never was any value or oon<» 
sideration for the execution by the defendant 
of the aaid indenture, of all which premises the 
pUdntiffs, before and at the time of the execu- 
tion by defendant of said indenture, had 
knowledge and notice. And defendant fur^i- 
ihsr lays that after the execution of aaid lA«i 
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anentionad indenture, and after Isl Deoember, 
1807, and before tha oommenoemenl oC thia 
anlt tbe laid 9. F. Oieene beaame and waa 
an fnaolventk aeoordlng to tbe lawi In force 
In Victoria mating to ineolvente and tbeir 
eitatefls and tbe plaintiffe wbo tben were 
creditors of said R. F. Oreene in tbe amount 
ao lent and adranoed, mu} io eecared b^ said 
indeuturee aa aforesaid, and tben beld tbe 
aaid indentures as securities for tbe pajment 
of tbeir said debt including tbe sum of £9000 
witb interest^ without notice to or consent bj 
tbe defendant proTed their said debt ag«inst 
aaid insolTcnt's estata^ at the sum of £10,146 
ViL Sdp, and in such ctae, proof upon oath, 
put tbe ralue of £10,000 upon tbe 
aecurities held by them for tbeir said debt 
nppn said insolvent estate; and tbe 
official assignee of said InsolTent estate in 
exeidie of tiie option given by section 81 of 
tbe InsolTency Statute, 1866^ reserved tbe 
full eifect of such securities to tbe plaintiifi, 
and ranked tbe plaintiffa as creditors of uid 
aetata for tbe sum of £145 12b. 8d^ tbe baUnca 
of tbe debt so proved after deducting tbe sum 
of £10^000, the value of tbe securities so re- 
served ; and a plan of distribution of said 
insolvent estate prepared in pursuance of 
aaid statute, wbereon tbe plaintiffs were so 
ranked waa allowed, and confirmed b/ tbe 
Supreme Court of the colony of Victoria, on 
10th March. 1870: and tbe pluiotifrs received 
a dividend upon tbe said amount ol 
£145 12t. 8d, on leth Haicb, 1870, and said 
Insolvent obtained hie certiticata of discharse 
wbicb wsa allowed by tbe Supreme Court on 
VHh February, 1870 ; and the defendant sayi 
ikat Dv proving tj^eir debt aa aforesaid, tbe 
plidntij(n without his consent released the 
aetata of the said iuMlvent for £10.000, part 
of the said debt of £10^145 12to. 8d^ for £8.000 
of which debt the defendant wa« liable aH 
aurety as aforesaid; and thereby discharged 
ibe aef«fndant from racb liabiU'v, except only 
as to said balancv of £145 12b. 8d. 

pemurrer, that tbe plea was bad, for that 
the fiiCts therein set forth do not show any 
aatiiifaction of tb« debt or any disobarge of 
th«i ^laintiifs liability as aurety. 

Joinder. 

Thewiit was issued 18th April, 1S70, tbe 
declaration dated 29tb April, 1870. 

Mr. J. W. Stephen, Mr. Fellows, and Mr. 
Lawes, for the plaintiffs in support of tbe 
demurrer : Mr. Piginbotbam, Mr. Qolroyd. 
and Mr. T. A'Qeckett for tbe defendant io 
anpiK>rt of the pie*. 

Mr. ^iPHiir. -^-Tbe defendant joined in 'a 
mortgage aB security to the plainti^ for pay- 
ment bv Bawdon Greene of £8,00o to the 
plajintiffii. Kawdon Greene's estate was 8€v 
queetrated ; and the plaintiffs had in proving 
their debt to value their fecurity. At the 
time of the Mrquettrarion £10,145 128. 8d 
was due to tbe ilaintiffs, they valued their 
security at £10,000. and the plea raiMea the 
question, whether ine proving and valuing re- 
leased the surety for the pri.ncipal debtor. No 
doubt if a creditor gives time to the princi- 
pal debtor or alters toe contract, he thereby 
dlMbarges the Burety. Put no Bi^cb queation 
can arise here. The question in effect i^ 
whether valuing a security under f<ec 81, 
amounts to a satisfaction of the debt. Ac- 
cording to section 81. the creditor must put 
a value on his security, and it was held in 
Lainff «. Laidlaw, I Wy. and W- 18, that the 
creditor was not bound by the first valuation 
he put on his eecurity, but by the valuation 
he made after a aiapute between him and the 



assignee. |n tbia caaa tbe principal queation 
ia whether the valuing the security amounts 
to a satisfaction of the debt, a The t^ effect 
of the security ia reserved to the creditor, but 
that dota pot amount to a foreclosure. If 
tbe creditor puU too small a value on the 
security, the assignee may redeem it If the 
assignee will not take it, tbe full efect of it 
is re^erved to the creditor. If tbtn the creditor 
baa had reserved tbe fUll effect of tbe security 
be can resort to all bLi remedica. The simple 
meaning of the section ia to leave tbe Mcured 
creditor to realise bis security as be pleases ; 
but if tbere is any excess over tbe amount of 
bis debt, tbe balance deariv belongs to tbe 
estate, As a matter of good faith to the surety, 
the creditor is bDund to put a fair value on 
tbe security, mt the princkae, on wbicb 
auretiea are discharged are ^l settled. A 
creditor may abstain finom sulipr, but if m a 
matter of right he givea a single day's 
grace, to tbe debtor tha surety ia dia* 
char^. A creditor has no right to do anv- 
tbing wbicb would prevent the surety ob- 
taining hia remedy over against the debtor. 
It is altogetber a queation of contract Tbe 
creditor is not bound to ooosolt tbe surety. If 
a man is trustee for another, before enforcing 
any debt, be ou^t to consult bis oestuiqne 
tnist \ but asimiuur relationship does not exist 
between creditor and surety. The creditor 
may act against the remonstrance of the 
surety, and may disregard his interests alto- 

S)tber. WheaUu v. BaktmJ De. G., McN. and 
. 261 iBees v. Berrmgion, 2 White and Tudor, 
887 ; Pledge v. Bute, John., 668; Brmtm v. 
Carr2 Russ.a0O; LtMffdalev.Parry, 2D.and 
R. 387. The Insolvent Act does not convert a 
creditor from a mortgagee into an absolute 
owner of the security. The surety is in the posi- 
tion of a second mortgagee, and can pay off 
tbe first mortgagee. The creditor may 
enfbrce anv rifcbt given him by contract or 
by law, and however unfair or harsh his con- 
duct, it does not release the surety ; and any 
remedy given by the bankruptcy law may be 
pursued without imperilling his recourse 
against tbe surety. In Brown v. Carr, be 
gave bis signature to a certificate to tbe bank- 
rupt and yet it was held that the surety waa 
liable. 

Mr. HoLaoTD.— We put this as a satisfac- 
tion of tbe debt pro farUo by the valuation, 
1^ estate is by the valuation released from 
tbe debt ; uid the effect of tbe valuation is 
that the creditor absolutely purchases tbe 
security. The official assignee absolutely 
sells bis right to the equity of redemption. 
According to the old iSnglish bankruptcy 
law, the creditor before proving bad actually 
to realise tbe security, and he could only 
prove for the balance after realisation. The 
Court sometimes took the carrfage of the sale 
from the creditor. The colonial legislature 
has taken another mode by whicb tbe debt 
can be proved, and the value of the security 
a^cettained. The valuation is in fact a sul^ 
stitute for the realisation. It may be an ad- 
vantage or disadvantage to the creditor; it 
maybe that he over values his security, and 
thuB loses ; still that is his misfortune. But he 
is only ranked in the estate for the difference 
between the value and the debt ; if the estate 
is solvent he can only be paid that balance. 
When the insolvent gets hia certificate 
he is discharged from the debt, and the estate 
stands in his position. In this case the estate 
is liable only for £145 : if the right to aue the 
insolvent was not taken away, could be be 
sued for more than £145. Thus the surety ia 
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deprived of bu remedy against the estate. 
The creditor sareljr caunot turn round and 
say to the surety that for the purpose of proof 
I put a nominal yalue on the security ; and 
for the purpose of suing you I can rely on 
its actual value. If he had gone to the 
surety and said " pay me. or take notice that 
I find it difllcult to value the security " his 
position would he different. We are entitled 
to stand in the shoes of the principal oieditor, 
but by hla acts he deprives us of tne opportu- 
nity of coming against the insolvent or his 
estate ; we can t prove for anything. He fixes 
the proof without consulting us, or giving us 
notice. Jf he did not prove at all we could 
prove. But he cUims the right to put the 
value on his security as regards the estate, 
and another as regards us. If he fix«-s too 
high a value on it, and the assignee taken it 
at that value, the creditor gains by it But 
we say that the valuing a security is the same 
as the old mode of realising it, and if it 
realises more than the value put upon it, the 
estate does not benefit a shilhn^ ; the creditor 
is entitled to all. Another pomt is what is 
meant by reserving the full effect of his 
security to a creditor. The plaintiff says, it 
does not amount to a foreclosure, but merely 
that the creditor may take his own time to 
realise ; and if it realises more than his debt, 
the assignee is entitled to the difference. But 
what is ** reserved " by that. If the creditor 
is not bound by the value agreed upon be- 
tween him and the assignee, ne ought to be 
able to prove again, if the security does not 
realise the value placed upon it Tnat would 
delay the winding up of the estate^ whereas 
the object of the act is expedition^ and not 
delay. Yet according to the argument of the 
plaintiffs, the estate may be kept open by the 
the act of one creditor. We do not say that 
the effect of valuing the security is to put 
the whole estate in the creditor; butw^ do 
say, that as against the assignee^ it amounts 
to a foreclosure of the equity of redemption. 
It was decided, re jRiordan Brothers^ The 
Arffue, July 29th, 1859, that if a creditor re- 
alises nis security without giving the assignee 
the option of redeeming, he cannot prove on 
the estate. Plaintiff, therefore, by valuing 
this security, took it in discharge of his debt, 
and released the defendant. 
Mr, Srif 81V in reply. 

Th0 caaa waa aigoMl in Trinity Tcm, nod 
jndgmani was now givou 
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The Chuv 
covenant in 
betwwn th6 

and the plaintifli^lv wUdi tU 
gagor assunfld n stafitm nad < 
stock to secnin ptf enl of n snm of £3.000 
and interastk tbo ddteodanl antertng into tho 
covenant dedarad on lor mftmmt thanof* 
Plen— On eqnitaUa fponadi^ esoept as to 
£145 lai. 3d., that pratiow totfcaoxecution 
of the indentnin the loitiiior assipisd the 
same station and sOodk to clw plaintiffis to 
secure payment of j07«OOO and interasi; and 
that the deCsndaal^ as saneif only lor the 
mortgagor, joiaod in Iko eeeond asoftoaasL of 



which the plaintiffs fcndnotaea. Afietwardstbo 
mortgagor bspsms inaolveni^ aad tho plain- 
tiffs, who wen his cnditora, aad held tbo two 



tiffs. 

indenturss of osoftpice as aaonsities for the 
sums mentioned, proved tMr dobt against 
the estate at £10.149 12s. 3d.« and pot a value 
of £10^000 npoB these seenittiei^ and were 
ranked as crediton lor £145 12s. 3d., and ra> 
ceived a dividond tbeieon. The insolvent 



obtained bis oeitilieasa ; aad by tiras provioc 
their debt the pUntiik withent the defsod- 
ant's oonasnt; leleaaed theescnto from £10,000^ 
part of the debt of £10.145 12s. 3d., fof 
£3,000 of which tlie defendant was liable aa 
surety, and thersbf disehaiied the defendant 
from such liability except as to (he balance 
of £145 12k. 3d. Demurrer. The defend- 
ant urged that aooorduig to the pro- 
per construction of the 81st section of the 
Insolvencf Statute^ the plaintiffs' acts 
amounted to an aooeptanoe by them of these 
securities in full satisfaction of the whole 
debtk original mortaage and further charge ; 
and that be (the defendant) was consequently 
released. We cannot^ however, so read the 
section. Jt reUtes to proof of debts merely, 
and does not affect, or purport to affect, the 
relative positions of mort^iNlor and mort* 
gagee. If any dispute arise about the value, 
the creditor must verify it by affidaviiL and 
(he official assignee may take the secnnty at 
that valuation ; but this provision has in our 
opinion been inserted merely to test the fair^ 
ness of the value. If not taken by the official 
assignee at that value the secarity is reserved to 
the creditor, the mortgagee, but it is not 
held by him foreclosed. On the contrary, 
(he principle *' Once a mortgage always a 
mortgage** applies ; the la((er part of the 
section ezprnsly providing ** tha( such cre- 
ditor**— (he mortgagee—** shall be in no 
event entitled to draw more than the full 
payment of the debt." The plaintiffs have 
not, therefore, accepted their security in full 
satisfaction of their debt. There remaina 
another ground on which the defendant relied 
in su|yport of the demurrer— namely, that the 
plaintiffs had, bf valuing their securities, 
provins the debt, and receiving a dividend, 
precluded the defendant from proving his 
debt on paying off the further charge, that he 
had thus been injured by the act of (heprinci« 
pal creditor, and was released from his liability* 
A surety may be released by operation of 
law if the creditor does an act to prejudice the 
position or prevent the full ezereise of the 
rights of the surety, or omits to do an act 
which his duty enjoins him to do^ and the 
omission proves injurious to the surety ; and 
one of his rights is the power to pay off the 
creditors, and at once recover the amount 
secured from the debtor ; but on the other 
hand, a mortgagee may enforce all the reme* 
dies ne possesses to obtain payment of his 
mortgage debt so long as he acts honestiy and 
does not prejadice the position of the surety. 
The mortgagees have in this instance^ appa- 
renUy, either overvalued their security, or 
somewhat unnecessarily sued the surety for a 
debt sufficientiy covered by that security ; 
bnt if (he law empowen them to bring 
an action on the covenant previously to 
disposing of the security, we cannot inter- 
fere with the exercise of that power. 
It has been asserted, and appears to have been 
assumed, that on proof of debt and receipt of 
dividend by the prindnal creditor, the surety 
could not prove the debt for which he was 
security, and which he had paid off, but we 
have not been informed of. nor have we been 
able to discover, any precise grounds on which 
this asMrtion is founded. The surety, so soon 
as he has paid off the further charge^ may 
cause a special meeting of creditors to be sum« 
moned to enable him toprova Thedifficultiea 
attendant on summoning such a meeting 
exist whether the principal creditor baa 
proved or noti. When summoned, why 
should not the suety prove? The debt 
)m aeakf to prove hw beon paid, and 
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pAid In oooaeqoMMO of a oofwunt made iof 
the bMieftt of the ineolvent The taIoo 
l>Uoed on the teearily bf the piinoipel endi* 
tor WM in a matter between him and the 
official amiKiiee. and waa eo |>laoed in order 
to determine the amount for which the cre- 
ditor holding a aecaritjthonld rate and prove. 
He hai mendy ezercieed a right which the 
law gave him ; and even amumiDg that he 
has placed too high a value on hia Mcnrity, 
he hat ezerctied that right honeetlj. He 
hat precluded himidf from rating as 
a creditor, or proving for a debt to 
•o large an amount ae he might have 
done; but why ihould thii valnej placed 
by him in one matter, affect in any 
degree another pereon in another and a 
different matter. The sum, it ii eaid, ie part 
of the amount secured, and as the principal 
creditor could not prove for any more than 
the ezcem of the debt over that value, no 
more could the surety who stands in his 

Kisition ; as no person can be permitted to do 
directly that which be could not do directly. 
It appears to us inaccurate to state that be- 
cause the principal creditor is not at liberty 
to prove for any part of this debt, the surety 
is also not to be permitted to do so. The 
debt may, as regards the insolvent estate, be 
regarded as one and the same ; but the 
whole is due to one and part to another 
person. The one has by his own act — the 
value placed by him on his security— precluded 
himself from proving ; the other holds no 
security, and if even he did, has placed no 
▼alue on it, nor can he be bound, as regards 
the part due to him by a value another person 
has placed on the security affecting the whole 
debt It is said he was not consulted. Wv 
cannot see how he could have been. The 
principal creditor must, if the matter is 
disputed, put a value on his security 
on oath, if the argument of the present 
defendant is correct, he ought to have 
been consulted ; the result would be, 
that unless the principal cmditor and the 
surety concurred in their value, the former 
ouuld not prove hin debt — a proposition which 
we think cauuot be maintained. Toe diffi- 
culty bus arisen, in our opinion, if wt* may be 
allovred to say so, from supposing that placing 
a value on tbe security is for any other pur- 
)>o8e thsn merely to determine the amount 
of debt for which the creditor is to 
rate and prove. The equity of redemption 
in the mortgaged property belongd to tbe 
official assignee, and forms part of the insol- 
vent's estate. Before imiolveikcy he surely 
might have redeemed that pri»perty. and oc- 
cupied the position of the mortgagee, as it is 
not likely he would do so after insolvency — 
Uie equity of redemption belonging not to 
him but to the official asMfoiee. We need 
not eenaider whether tbe value placed by the 
mortgagee would in such a caiie bind hiui. 
If Ike mortgaged property is worth more 
than the df ht, it in not to be snppoAHd the^ 
assignee would opno^e proof by the surety, as 
such proof would tend to admit that the ex- 
cess belonged to tbe in^lvent'^ estate, not to 
the surety. If it Ia less, or indeed in any 
case, he cannot, in our opinion, successfully 
do so. Tbe surety has failed to sho«r in what 
respect the principal creditor has injuriously 
iiff*icted bis rights. Difficult questions may 
arise between the official awignne and tbe 
surety. Their relative rights to any surplus of 
the mortgaged property and vaiious other 
matters may give rise to such questions, but 
the difficulty will be in no way enhanced or 



dimmisbed by the amount at which the 
inorrgagee has valued the mortgaged estate. 
The plea affords no sufficient answer in our 
opmion to the declaration. Our Judgment 
will therefore be for th^ plaintiffa 

.Tudgroent for the plaintiffs. 

Attorneys:— For the plaintiffa Hellins: for 
defendant, KUuKender, Cbarsley and Liddle. 

"kquity: 

(Before His Honour Mr. Justice Molesworth.) 
Thursoat, Sift. 29. 

aOMALIM V. DUHOAH. 

Demurrer^ iVant of JiquUy—Bemedy <U Law. 

Demurrer to bill. 

Mr. Bunny for the defendant Duncan, who 
demurred ; Mr. J. W. Stephen and Mr. Webb, 
for plaintiffs. 

Tne bill which was filed by the widow and 
children of the late Alfred Ronalds, a 
nurseryman, who died at Ballaraton the 23rd 
April, 18G0, intesUte, stated that Alfred 
Kocalds possessed at the time of his death 
land at Ballarat The land was mortgaged 
for £600. but was said to be worth £1,500 
more than the mortgage. Francis Ronaldf, 
the eldeit son and heir-at-law. made an 
arrangement with the other children and his 
mother that he should carry on the bu«inen 
of nurseryman, and pay off all the debts of 
his father; and he should also receive the 
stock-in-trade, but should convey the equity 
of redemption in the mortgaged premises to 
trnstcM, for the benefit of nimsalr, the other 
children, and his mother. A trust deed in 
these terms was accordingly prepared and 
executed 9th May. 1860. William Gant and 
Edward Doward, solicitor, being the trustees. 
Francis Ronalds then leased the place from 
the trustees at a rent of £150 per annum, and 
earned on the business till May, 1861, when 
he transferred it to the defendant James Dun 
can the younger, for a sum of £850. Duncan 
agreeing to lease the place from the trustees 
for seven years at £150 a year, and to make 
improvements to the value of 1260. James 
Duncan the younger continued as tenant till 
October, 1868, after which he paid no more 
rent, and he claimed to have bought all the 
property from Francis Ronalds as tieir-at law 
to Alfred Ronalds. Francis Ronalds, how- 
ever, alleged that all he sold to Duncan was 
his interest under the trust deed of May, 1860, 
for which Duncan gave £125. The convey- 
ance, however, instead of being merely of 
Francis Ronalds's share under the deed, 
included all his interest as heir-at-law. James 
Duncan had since mortgaged the premises to 
his father, James Duncan the elder ; but the 
bill charged that this was fraudulent, and 
that James Duncan the elder advanced his 
money with notice of the interests of the 
plaintiffs in the property. To this bill the 
defendant James Duncan the elder demurred, 
for want of equity, and if the assertions in 
tbe bill were true the remedy was at law, and 
and not in equity : also on account of the 
bill being multifarious, inasmuch as there 
were different causes of act'on against the 
different defendants; and also because the 
bill was vague and uncertain. 

The authorities quoted were Wctke «• 
Conyers, 2 Wh. and T., 394; Munday v. 
Knight, 3 Hare. 49S ; Carrow p. Ferrior, L. R. 
3 Ch.. 729 ; OUbert v. Lewis. 32 L. J . Ch.. 362 ; 
NewUm v NttoUm, L. R , 6 eq., 141 ; Loker 
V RoiU, 3 Vhh. 4 ; Ryvf v. Ryves, 3 Ves. 342 ; 
DaUon v. HavUr. 7 Beav.. 320. 
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Tii« CAM WM argued S«p(. 6, and jadgmenl 
was now givoo. 

His HoNOUB laid— This case oomet before 
06 upon a demaner to the bill bj Ihe 
defeiidaut Mr. James Duncan, the eld«r. 
The bill alleKds (hat Mr. Alfred Ronalds, 
since deceased, was seised or otherwise 
sufficiently entitled to land subject to 
a mortgage. (In subsequent paru of the 
bill his representatives are stated to have con- 
veyed this land ; the defendtint has a right to 
have every anibiguit^f taken against a pleader. 
Here he elects to insist that the uiurcgage did 
not affect the legal estate, and I think I 
should take it so.) The bill Hiates this land 
was a nursery, on which Alfred Ronalds carried 
on business, and that he had considerable 
personal property, plants in the nursery, and 
other chattels ; that he died intestate in 
1866, leaving a widow and younger children, 
co-plaintiffs, and Mr. Francis Ronalds, a de- 
fendant, his heir-at-law ; that shortly after 
his death an agreement was made between 
Francis Ronalds (who wished to carry on the 
nursery) and the adult youuger children and 
the widow, on behalf of hrrself and the 
infant children, that Francis Ronalds sbou'd 
convey the real estate for the benefit of the 
widow herself and younger children, and should 
keep the chattel property and pay the debts ; 
that, in pursoanoe of this agreement^ a deed 
waa executed May 9, 1860, betw<*en Frandf 
Roualds and Messrs. Gant and Do ward, de- 
fendants, and duly registered, conveying the 
nursery, for the consideration aforesaid (the 
defendant Sdy8 I should take it so expressed, 
and I do), to Gant and Doward, as trustees 
for the plaintiffs and defendant, Francis 
Ronalds ; that Francis Roualds took posses- 
sion of the personal property and paid the 
debts ; that Gant and Doward let the nur- 
sery to Francis Ronalds and the widow 
at a rent; that she occupied, and 
still, with her chiUlren, occupies a cottage, 
and he occupied the nnnery ; that in 1^1 
Francis Ronalds sold the stock, &c., of 
the nursery to the defendan^ Mr. James 
Duncan, the younger, who proposed to the 
trustees to take a lease of the nursery at rent, 
and obtained it, and took possession ; that in 
January, 1864. the trustees distrained for this 
rent, and were forcibly successfully resisted 
bf James Duncan, the younger; that the 

Plaintiffs subsequently discovered t*««tnrior 
October. 1863^ JamM Duncan, |be yoangM; 
agreed with Francis Kunalds |o purchase nit 
share and interest under ta« deed May 9. 
1860, in the nursery, bal that a deed 
was executed, dated Octobifc 28, 1863, by 
Wiiioh Francis Ronalds conveyed ht* interest as 
heir-at-law of Alfred Ronalds ; that the exe- 
cution of this deed was piocnied by the fraud 
and misrepresentation oi James Duncan, the 
younger, or that it was executed by both 
parties under mistake ; that it was void both 
at law and in equity against the trusteea. 
The bill then states several incombranoei 
upon the nursery created by James Duncan, 
the younger, and his conveyance of it. subject 
thereto, tu James Duncan, the elder. The bill 
impugns this conveyance as fictitious, insisti 
that bo^ the Duncans had notice of tha 
other facts. The bill further states that ap- 
plications had been m*ade to the trustees 
on behalf of the plaintiffs, requesting them to 
join ill this suit, but they refused to join or 
allow their names to be u»ed in this suit or 
any proceeding at law or in equity ; that the 
deed of May 9. 1860, was prepared by Doward 
as a solicitor, and remained in his possession. 



ana tnat be refused production or inspection 
of itk sometimes alleging that it was lost or 
mislaid. The bill then pra)i a declaration 
that the deed of 1863 is fraudulent and void» 
and a cancellation of it ; if necessary, re- 
conveyance of the land, an account 
of mesne ratesi. &c. I have found much 
difficulty on the subject of the powers of 
ceMiuUque irtuieni to institute suits to enforce 
their nghts against their trustees refusing to 
act, and those witholding the property from 
the trustees and them— whethei they can join 
them as co-defendants or should proceed 
against the trustees onl]r for a decree order- 
ing them to allow their names to be used 
upon a proper indemnity. See Lund v. 
Blanshard, 4 Hare, 28. The class of cases 
bearing most upon the subject are those in 
which plaintiffs interested in personal estate! 
have proceeded against personal representa- 
tives of and debtors to the estate. See cases 
collected Siory*§ MquUy PUadmg, sec. 178^ 
and Wiliiami on Kxteuton, VoL 2. 1866 ; 
also, PhUip9 V. PhUipi 6 Ir. £q. R., 509. 
I should have much difficulty in the case if 
the remedy of the trustees proceeding against 
the other defendants would be in equity 
only ; but the bill oeeros to me to state facte 
wliich would give the trustees a right to re- 
cover at law, and to rely upon them as such. 
No collusion is charged. If the trustees 
had joined as co-plaintiffs, the demurring 
defendant might, I think, have insisted by 
demurrer that, in one aspect relied upon, 
the trustees had a right at law, and that he 
would not be brought into equity. The same 
objection^ appears to me good against the 
plaintiffs alleging only a refusal by the trustees 
to join. I think also, as to the part of the 
bill alleging that Doward withholds the deeds, 
without alleging coUosiou, that the hill 
would not makn a case for bringing Duncan 
into equity. It is a question between plain- 
tiffs and Doward, in wiiich the demurring 
defendant is not interested. I am rather with 
the plaintiffs as to the other objections, but 
allow the demurrer, with costs; liberty to 
amend within a month. 

Solicitors:— For plaintiff, Snowden; for 
defendants. Macgregor. Ramsay and Brahe ; 
for Hardy, Doward and Madden. 



INSOLVENCY. 

(Before His Honour Mr. Justice Molesworth.) 

Thubsdat, Ootobxb 6. 

RB QUSTAY KlfOBBBL. 

ReUam of Estate from Sequestration-^** Ore* 
ditors" are those who have proved their Debts, 

This was a petition to release the estate of 
Gustav Knoeuel from sequestration. 

Mr. Lawes appeared for the insolvent. No 
appearance for the assignee or any creditors. 

The insolvent 8 debts amounted to £d9 148. 
lOd. The largest sum due to any one creditor 
was £14. None of the creditors had proved, 
but at the two meetings held in accordance 
with tlie act, the minority of them agreed to 
accept a composition of Ids. lid. in the £, and 
they had been paid ihat sum. They signed a 
certificate that they desired the estate to be 
released. 

His Honour said the act only allowed 
creditors who had proved to tske part in any 
meetings ; and although there was no credi- 
tors for more than £50, and consequentlv 
creditors in number could not be reckoned, 
8tiU creditors in value could be counted. The 
insolvent must first get some of the creditora 
to prove. Application refused. 

Attorney : -* Sabelberg. 
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COMMON LAW. 

bittinos in banco. icichablxab tbric. 

Satubdat, Septbmbeb 17. 

(Bufon tbeir Flnnoare Sir W. F. Stawell, C. J., 

Mr. .Tu8tioe Barry, and Mr. Jostioe Wil- 

liarnt.) 

O'KBBFE v. thb BOABD OT LAND AND WOBKS. 

Cimtract-^ CertiAcate of Engmeer^ PenalUes 
— Recommendation of Mngineer^Approval 
by the Board, 

This was an action on a contract nnder seal 
for the rtxovery of the balance due on the 
contract The declaration set out the con- 
tract at length, the material parts of which 
were that the plaintiff shonld clean and fence 
a reseryoir at Barker's Creek, and construct 
certain outlet works for £2793 3s. The con- 
tract was dated 12th March, 1809, and the 
works were to be completed on or before 15th 
July, 18G9, and for every dav's delay in the 
completion of the works the Board should be 
entitled to deduct or set off, as and by way of 
liquidated damages, and not as or in the 
nature of a penalty the sum of £10 sterling 
per working day : and at the expiiation of 
the above time fixed for the completion of the 



works, thedeductionsorsets-ofllsstheyiaccnied 
should be deducted from the amount certi- 
fied to be due to the contractor on pnM;res8 
certificate and also from the amount of the 
final certificate of the Chief Engineer ; and 
no claim set forth by the contractor for ex- 
emption or for relief from his liability should 
be entertiined or taken into conslderatioa by 
the Boanl until after the above final certificate 
should have been presented to the Board. 
And if from any cause whether on the part of 
the Board or the Government, or any officer 
or servant of the Board, the contractor should 
be impeded or delayed in the execution of his 
contract, the contractor should apply to the 
Chief Engineer, who should, if h^ thought 
the cause sufficient, but not otherwise, recom- 
mend to the Board the remission of the whole 
of the deduction made as and by way of 
liquidated damages or of any such portions of 
the same as he should think adequate, and 
unless and until the Chief Engineer should 
present such recommendation to the Board, 
and the Board notify to the contractor their 
approval of such recommendation, the con- 
tractor should not b: relieved from his 
liability, nor should the Board waive their 
right to the whole of such deductions or set-off. 
The contractor on receiving a written notice 
from the Cliief Engineer, should from time 
to time suspend the whole or any portion of 
the work as may be directed, and thecontractor 

should have no claim for lo^ or damage on 
this account, until after and from the expira- 
tion of 30 working days from the date of such 
suspension ; and the Chief Engineer should 
have power to determine the amount of loss 
or damage accruing to the contractor in con- 
sequence of any suspension extending from 
the aforesaid period of 30 working days ; and 
such suspension should in no wise vitiate) the 
contract. Progress payments were to be mcidc 
every fortnight to the extent of 90 i»or cent. 
on the work completed, and the balance, 
together with the amount clci)osit«Ml as secu- 
rity, in 14 davs, or as nearly as might Ik; after 
the Chief Engineer should have certifitid 
under his hand to the Board that the M'oiks 
had been finally and satisfactorily c»m|iIetod, 
and that such balance, together with the cash 
security, was due to the contractor. 13 ut the 
Chief Engineer shonld not so certify until he 
should have fully satisfied himself thit the 
works had in every respect been finally and 
satisfactorily completed, and the correct 
amount of the balance due to the contractor 
been clearly ascertained and agreed to by tlio 
contractor who should si?n such form of 
declaration to that effect as the Chief Engineer 
should deem necessary ; thst no sum or sums 
of money should be considered to be due or 
owini^to thecontractor, nor should the con- 
tractor make any claim for or on account of 
any work executed by him unlt^ss such certi- 
ficate as aforesaid should have been presented 
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to tbe Board. The dcH^laration alleged com- 
pliance by the plaintiff with the condition8 
of the contract, but that defendants would 
not pay the residue of the ftum due to him. 
There were a^RO the usual counts for work and 
labour, kc Defendants pleaded (1) that they 
did not make the contract ; (2) a traverse of 
the breach of non-payment; (3) alleRod that 
the Cbief Engineer did not present his 
final certificate to the Board that the 
works had been completed to his satisfac- 
tion ; (4) that plaintiff did not complete the 
whole of the works of the said contract as 
aforesaid, on or before the said 15th July, 
1869, or for diycn, to wit 20i working days 
afterwards, which period elapsed before this 
suit, and thereby under the clause in that 
behalf in said first count mentioned divers 
sums of £10 per working day, amounting to 
£1.740 at the commencfment of this suit 
were, and still are due from the plaintitf to 
the defendant*, as such liquidated damages 
as aforesaid, which amount the defendants 
are willing to set off against the plaintiff ; (5), 
that plaintiff did not complete the works for 
204 working day^ after the 15th July, and 
thereby the Board became entitled to deduct 
£10 per working day amounting to i!l,7-IO, 
and accordingly after the exiiiration of the 
time fixed for the completion of the work, 
and before the commencement of this suit 
the defendants deducted, and still deiluct said 
last mentioned sum from the amount of the 
fiual certificate of the Chief Engineer fno part 
thereof having been deducted from the 
amount of any proper certificate, and by such 
deduction there was no sum remaining due 
to the plaintiff : but on the contrary he was 
largely ovcrpaia for the works of the said 
contract: (6) to the common counts never 
indebte<l; (7) payment: (8), also to common 
count set off. of £1,740 deducted under the 
contract for non-completion within the speci- 
fied time. 

Replication (2) to fourth, fifth, and eighth 
pleas that defendants hindered and prevented 
the plaintiff from completing, and by their 
acts and conduct rendered it impossible for 
him to complete the said works on or before 
the day in that behalf, mentioned in the 
pleas ; (H), also to fourth, fifth, and eighth 
pleas, after the making of the articles ot 
agreement, and before the plaintiff had any 
time or opportunity to commence said works 
to wit on 15th Match, 18G9, defendants re- 
quested and directed the plaintiff not to com- 
mence said works until defendants should 
give him further instructions in that behalf, 
and the defendants did not give to the plain- 
tiff any further instructions in that behalf, 
until the expiration of three months then 
next following, and the plaintiff durini^ all 

the time last aforesaid, was by meaos ot the 
premises prevented trom commencing, ana 

did not commence the said works. 

Rejoinder (2), to second and third replica- 
tions so far as they related to fourth and 
eighth pleas ; before the commencement of 
the suit the sums due as sets off, and by way 
of > liquidated damages were deducted from 
the amount of the final certiticate of the 
Chief Knciueer ; and the said Chief Engineer 
did not oefore the commencement of this 
suit present to the Board (l)eing the defend- 
ants), any recommendation for remission of 
the whole of the deductions so made, as and 
by way of liquidated damages, or of any such 
portions of the some as he thought adequate, 
or of any portion thereof, whatsoever, nor 
did the Board notify to the plaintiff their 



approval of any such recommendation ; (8), 
so far as the replications related to the fifth 
plea, the Chief Engineer did not present to 
tho Board (being the defendants), any recom- 
nicudation for remission of the whole of the 
deductions so made, as and by way of liouidated 
damages, or of any such portions of the same 
us he thought adequate, or of any portion 
thereof, whatsoever, nor did the Board notifv 
to the plaintiff their approval of any such 
recommendat ion. 



Demurrer to second and third r^oi 
for that such r^oindttrs admit that the 
fendantu' own acts prevented the completion 
of the contract within the stipulated time ; 
and for that the defendants cannot rely on 
their own breach of contract as a foundation 
for claiming liquidated or any damages 
against the plaintitf for a breach on his part, 
which they themselves occasioned. Surre- 
joinder that the Chief Engineer did present 
to the defendants a recommendation for the 
remission of the whole of the deductions. 

Defendants joined in the demurrer, and 
also demurred to the surrcijoinder, for that 
whilst professing to answer said rejoinders, it 
omits to answer a material part thereof, that 
is to Hay, the said board did not notify to 
plaintiff their approval of said recommenda- 
tion. 

The case was tried at the sittings before 
Michaelmas term, before Mr Justice Williams, 
when the following facts were elicited. The 
contract between O'Keefc and the Board was 
signed I2th March, 18t9, and it provided that 
the works should be completed before 15th 
July, 18U9, under a penalty of £10 per d«y for 
every day beyond that date on which they 
were unfinished. About 14th March, 1869, 
Mr. Christophcrson wrote to the plaintiff, 
requesting him not to proceed with the works 
till further orders. On 26th June O'Keefe 
received instiuctions to proceed ; but he then 
fonntl some difficulty in getting the ironwork 
of his contract made, and it was not till 4th 
February, 1870, that the contract was com- 
pleted. O'Keefe then wrote for the final 
ccrtidcate, and received in reply the following 
document, enclosed in a letter signed by Mr. 
Andrews one of the clerks of the Department 
of Mines. 

Castlemaine and Sandhurst District. 
Contract No. 69 1 1116. 

Edwd. O'Keefe, Contractor. 
Return showing the state ami value of works 
exrcuted in performance of tlie above cou- 
tract. for cleansing and fencing the reservoir 
at Barker's Creek, and construction of out- 
let works to this date, February 4tb, 1870. 

Date .igrtMHl upon for completiou : — Octo- 
ber J 1st, liAi'J. 

Dsito i>f actiuil conipletiou : — Febru.\r}' 4th, 
1870. 

Total amount of contract 27S3 4 3 

50 tf 



Total estimated value of work now ex- 

ccuteU 2706 3 

Amount already advanced on account .. 107113 3 
Amount of advance now recommended 

by tike Eni^tueer 22'J 9 9 

Details of the above estimated value of work 
executed. 

Description of Work. Amount. 

£ a. d. 
To amount of contract, bulked sun) •• 2783 4 X 

Deduction. 
Fencing— item 2, vn«M lit- 6d 32 1 8 

8751 S 
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Addition. 
CoMlnwtiBf flood-ffKiwoaUatofCnAiiif 46 



Lan pniTioaa pajBMnti 



27M S 
£1671 IS S 

75 1740 IS S 



1040 9 9 
As Ukd bj way of liquidated dimui^M for 
noa-comiuetioii within tlie tpedAfld 
iimtp 82 days at £10 890 



Tbtal 
Final CmTiiiCATB. 



S29 9 9 



I hereby certify that the above return if a 
fair and correct statement of the contract 
to which it rcferF.~H.0.CHiiiaT0PHEB80V, 
Chief Engineer. 

This document the plaintiff forwarded to 
the Board of Land and Works ; but urged 
that he ought not to bd mulcted in penalties 
for non-completion. 

Mr. ChrtstopherBon, in his evidence. Paid 
that the document referred to was not a final 
certificate ; he sent a final certificate to the 
Minister of Mines, to be forwarded to the 
Board of Land and Works. He recommended 
a remission of the penalties. The penalties 
were ultimately reduced to £381 18s., and the 
remainder of the contract amount wai paid. 

A verdict was returned for the plaintiff for 
£381 18rt., and interest, and in the following 
term a rule nisi was granted for a nonsuit, 
on the ground (I) that it was not proved that 
the certificate under the hands of the Chief 
Engineer reouired by the contract was pre- 
sented to the Board by the said Chief Engineer ; 
(2) that the document given in evidence by 
the plaintiff as such certificate, was not such 
a certificate as was required by the contract ; 
or to enter a verdict for the defendants, on 
above grounds ; and al80 because the defen- 
dants were entitled to make the deduction 
for penalties, and because the engineer bad not 
recommended a remission of the penalties. 

Mr. Fellows and Mr. Kerferd appeared for 
the plaintiff; Mr. Ireland, Q.C., and Mr. 
Billing for the defendants. 

In regard to the grounds of nonsuit, it was 
urged liy defendants that Andrews was 
a mere clerk, and had no authority to bind 
the Board of Land and Works; and the 
document he forwarded, although containing 
the words " final certificate " upon it, was in 
reality only an account or return showing 
how a final certificate would be arrived at. 
llife certificate required by the contract ought 
to state that the works had bojin finally and 
satisfactorily completed, and that the b tlance 
and cash security were due to the contractor. 
None of these requisites ap|ieared in the 
document put in evidence by plaintiff. As to 
the presentment of the Certificate to the Board 
of Land and Workb, the Engtncer-in- Chief 
had given a final certificate, but he had sent it 
to the Minister of Mines) not to the Board, 
and therefore that certificate could not be 
relied on. 

For tlie plaintiff, it was urged that the 
document received by him from Andrews was 
the final certificate. He asked for a '* final 
certificate,*' and thl" was what he got in 
reply. And it hud bet;u forwarded to the 
Ek>ard. 

In regard to the penalti(» involved in the 
deuiurrer an«l the rule to entf r a verdict for 
defendants, it was urged for tlic plaintiff that 
OS tiie Board had hindered the plaintiff from 
commencing the works, and so prevented him 
from completing the works within thesiKcified 
time, they could not enforce the ])enalties. It 
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was utit sufticient for them to ^ve an exten- 
sion of time wmmensuratc with the delay 
tliey hHtl occasioned. If the plaintiff had 
been tlihitory iu finishing the works, they 
could bring uu action against him for any 
loss tlity li'.d. The Engineer-in Chief had re- 
coniincndeii tliat the |k iialties be remitted : 
:uid the a|»i>roval of the Board to that recom- 
mendation \v;i$ ninncessiiry. The provision 
iu the contract requiring such Hpproval was 
an nnr»a><3iial>le one, and one that a court of 
law wonid nor sanction, for it made the Bosjtl 
to l)«' judges in theirown cause. Tht- Engineer- 
in Chut niigli'. be the judge, but the Board 
c^ouid not act as judges— i/o/m« v, Oitpjay, 8 
M. and W., lib! : HatmtUv. Bandeira, 13 C. B., 
N. S , 140 ; Wemcood v. Hecrttary of State 
for India 1 N. K.. 202; Hoberts v. Bury 
'CommiM'oner^, L K..5C. V.^iO; Braunsteinv, 
The Arcuuntal Death Company.Wi. and S , 
782 For the defendants it was submitted 
that the £10 per day was not a wnslty, but 
w.-is in the nature of liquidated damsgca. 
When delay occurred in giving the plaintiff 
wisscksion of the ground, he ought to have 
refused to proceed if he was not satisfied with 
the extension of time given him : but as 
he did proceed, he must be held to have 
waived any right to complain of the Board 
enforcing payment of the^lO ])er day, if the 
contract was not completed within (he ex- 
tended time. Then as to the recommenda- 
tion, it was made to the Minister of Mines, 
and not to the Board, as required b^ the con- 
tract ; and the Board ought to notify its ap- 
Eroval of its recommendation. It could not 
e said that the clause relating to the ap- 
proval was entirely useless* and if it was 
not useless effect must be given to it Biad 
hard v, Lee, 8 B. and S., 864. 

TheCHixF Justice— Demurrer to rejoinder 
and to surrejoinder. The declaration is on 
a contract for the construction of certain 
works ; and the common counts are added. 
The contract, as set out in the declaration, 
contains the following clause :— "No claim by 
the contractor for exemption, or of relieif 
from his liability should be entertained or 
taken into consideration by the Board until 
after the above final certificate should have 
been presented to the Board; and if from 
any cause, whether on the part of the Board 
or the Government, or any officer or servant 
of the Board, the contractor should be im- 
peded or delayed in the execution of his con- 
tract, Uie contractor should apply to the Chief 
Emnneer, who should, if he thought the cause 
sufficient, but not otherwise, recommend to 
the Board the remission of the whole of the 
deduction made as, and by way of liquidated 
damages, or of anv such portions of the same 
as he should think adequate ; and unless and 
until the Chief Engineer should present such 
recommendation to the Board, and the Board 
notify to the contractor their approval of such 
recommendation, the contractor should not 
be relieved from his liability, nor should the 
Board wai^e their right to the whole of such 
deductions or sets off." It will be observed 
that the Engineer-in-Chief is to recommend 
-any remission, and then present such recom- 
mendation to the Board, and the Board are 
o notify Uieir approval of it to the contractor 
who, unless and until all this has been don& 
is subject to the deduction which the Board 
may midLC, and is not relieved from any 
liability. The pleas are principally in the 
nature of setoff for deductions for the non- 
completion of the contract. Plaintiff re- 
, plies, first, that he was hindered and pre- 
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vented by the defendaats from oompleting 
his coLtract ; second, that before the plain- 
tiff had an onportunity of commencing 
work the defendanta requested and directed 
him not to commence till further instruc- 
tions, and the further instructions were 
not given for three months. This second 
replication is in effect that the defend- 
ants by their own acts postponed the 
time from which the work was to be under- 
taken, and the plaintiff contends that he 
is then^ore relieved from any deductions or 
penalties whatever. To these replications 
there is a rejoinder, that the Engineer in- 
Chief did not present anv recommendation 
for the remission of the deductions, nor did 
the Board notify their approval of any such 
recommendation. The rejoinder considers 
as essential, not merely the recommendation 
of the £ngineer-in-Chief. the prcAent-afioti 
of it to the Board, but also that the Board 
should approve of it. These n;joindcrs are 
demurred to by the nlaintiff, who also puts in 
a sui rejoinder that the Engineer-in-Chief did 
present a recommendation for remission of 
the pt^nalties. Tliis nurrejoinder is also de- 
murred to on the ground that while professing 
to answer the rejoinder, it omits to answer a 
material part, namely, the approvnl of the 
Board notified to the plaintiff. The clause 
in the contract famounts to an iigrecmeut, 
by both iMirties, that the Eugincer-in- 
Chief, who is the servant of the emplojrer, 
shall act as arbitrator, in determining 
what particular deductions in particular 
circumstances should or fshould not be made. 
Recommending and presenting are in our 
opinion one and the ^ame ; the woids appar- 
ently rrf>T to two thingN, but we think that 
presenting the re ommendation is nothing 
more than the act by which the opiuion ot 
the Engineer-in-Chief is made known. Then 
arises the question raised by the surngoinder 
whether the notification of the a[>pruval of 
the Board'of the ri'commcndation is essential. 
We do not think that it is cssentitd. If it 
were, it would practically amount to thi^. 
that where two jierHons have cigrced to refer 
all mattera in aificr»>nce to the arbitration 
of a third, his award is to be dependent 
altogether on the opinion of one of the 
parties. It never could be maintained that 
one of the parties could neutralise the 
ftward, bj witlmolding hut approval of ihe re 

commendation of the person appointed to de- 
termine disputes between the contractor and 
his employer. It will be obvious from these 
•remarks, that we think both the replications 
and the surrajoinder good. But although 
the 8urre;{oinder has been found in favour 
of the plaintiff, as a matter of law, yet it is 
not sustained in fact; and it is therefore 
necessary to consider the rule niai granted 
for a nonsuit, or a verdict for defendant. A 
verdict was returned for the plaintiff, for 
the amount claimed, the balance of the 
original contract and interest It is said that 
no final certificate, as required by the con- 
tract, was presented to the Board by the 
Engineer-in-Chief, that the document given 
in evidence was not a certificate, and that the 
defendants are entitled to deduct sums' for 
penalties. It will be obvious that many of 
these points are decided by the judgment we 
have given on the demurrer. But there is 
another (question (wholly irrespective of the 
points raised by the demurrer) with reference 
to the certificate itself, and the request for a 
final certificate. According to ttie contract 
the contractor had no right to a final certifi* 



cate ; he might ask for a copy, or might ask 
it to be sent to the Board. A final certificate 
differs altogether from a return. The one 
relates to the amount due : the other relates 
not merely to the amount due, bat the obtject 
of requiring it is to see that the work has 
been satisfactorily done. In this instance, the 
document sent to the plaintiff certainly 
appears to be at first sight a mere returiL It 
certainly has the words ''final certificate" 
written on it, it is signed by the Engineer-in- 
Chief, who states "I hereby certify;." It is a 
certificate of the sum due at that time to tlie 
contractor, and it is only inferentially that it 
can be considered a final certificate that the 
work has been completely, and satiafiMtozily 
done. The words used by the contractor in 
his application are *' final certificate;" and the 
words used by the Engineer-iu-Chief, who 
ought to have known better, are ** final oerti- 
cate." It was forwarded to the contractor, 
who acted upon it; and who received no 
benefit by treating it as a final certificate; 
for the document afterwards sent to the Board 
as a final certificate contains preciselv the 
same amounts. And as to whether the defen- 
dants are estopped from saying it is not a 
final certificate, we have the plaintiff asking 
for a document, we have the servant of the 
other supplying the document, and using the 
very same words in describing it. There is 
no imi>utation of fraud ; the plaintiff acted 
upon it in good faith, and in a court of 
justice no person can be allowed to use the 
same document one way one day, and a totally 
different way another day, where there is no 
imputation of fraud and where if this cooiso 
were allowed it wotild work a grievous 
injustice to the opposite party. We therefore 
think that this ground ot non-suit has failed. 
That the certificate was presented to the 
Board is shown by the letters which passed 
between the parties. It appears that there 
was some old outstanding dispute with 
reference to another contract. The Engineer- 
in-Chief recommended to the Board that the 
I)enaltics in this case should not be enforced, 
but the Board considered themselves justified 
in making the deductions from this contract, 
iu order to be recompeueed for an amount 
overpaid in a previous contract. The plain- 
tiff &iys he was not overpaid ; whether he is 
right or wrong we do not know, and if we did 
we could offer no opinion. We have adistinct 
recommendation of the |«Iugineer-in-Chiel 
that the i^enalties should be remitted. The 
defendants have faiit^i to support their appli- 
cation, and the rule nini will be discharged. 

Judgment on the demurrer for the plain- 
tiff ; rule wsi for a nonsuit, or verdict for 
defendants discharged. 

Attorneys: -For plaintiff, Crisp, Lewis and 
Wilks ; for defendants, Gurner. 

FORT ▼. THB UOISDOH CHARTERED BANK. 

BUI ofSaU^Creditors' Trust Dttd— 
AppartfU Possesion, 

Rule iit«i to enter a verdict for defendants. 

Mr. Billing and Mr. Williams showed cause. 
Mr. Ireland, Q.C., Mr. Fellows, and Mr. 
Higinbotham moved the rule absolute. 

This was an interpleader uisue, sent for trial 
^y the Chief Jubtice, to determine the right 
of the plaintiff or of the defendants to a 
quantity of goods. The proceedings arose 
out of the stoppage of Messrs. Cottel and 
Berry, a firm carrying on business in the 
Ararat district as ironmongers. On the 
26th March last Mr. Cottel came to Mel- 
bourne, and announced that the firm 
could not meet i(s engagements. A meet- 
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iBff of crediton wit eallad, al which il wm 
dammiiMd thai an aidgniiieiit in lh« nalnn 
of a bill of mIo in trail for the crediton 
■honld bo made bf Meam. Cottel and 
Bony to Mr. Port (the plaintiff). The bill of 
aide wai aocordingly made out to the plaintiff 
in tnitt for all oeditora who might oonaent 
to itk ligned by Mr. Cottel, and alterwaidsby 
Mr. Berry. Mr. Port went to the store and 
took formal poiieition, bat left Meant. Cottel 
and Berry atill in oocapation. He engaced 
them at small salaries, as a matter of form, 
and then returned to town. The London 
Chartered Bank had, however, issued a writ 
aninst Cottel and Berry ; no defence was 
offered, judgment was signed, and execution 
issued. Mr. Brett, the manager of the bank, 
was informed of the assignment, and told 
that the bank might come in and take the 
benefit of it, but be refused to concur in it 
Mr. Port on his return to Melbourne, had 
sent up to Ararat a Mr. Bainbridge to act 
for him. Bainbridge^ after some demur on 
the part of Messrs. Cottel and Berry, got 
the keys from them ; but on the 9th April, 
when ne was not in the storey the sheriff's 
oi&cer entered, and took possession under 
the writ imued at the suit of the bank; 
he also took possession of some goods in a 
atable adjoining Berry's private residence. 
Plaintiff relied on the bUl of sale, to which 
the defendants made several objections— first 
that it was not registered before the execution 
by the bank. In the schedule of the credi- 
tors attached to the original bill there was a 
blank opposite the amount for which one firm 
were creditors. This blank was not filled up 
In the copy registered until after the execu- 
tion by the bMkk, and it was contended that 
the second registered copy was the only one 
▼alid. It was also urged that the bill of sale 
was Toid under the Insolvent Act as it 
limited the creditors to a specified time within 
which to- consent It was therefore not 
entitled to any of the benefits of a bill of 
sale, nor to those of a creditors' trust deed. 
AsBumina that the deed was not properly 
xegiitered as a bill of sale, it was urged that 
the apparent possession of the goods still 
remained with the assignors, they remained 
in possession of the store and went on selling 
as If nothing had occurred. Certainly as to 
the goods at Beny's private residence they 
were in tbe possesiion of one of the assignors. 
The authorities quoted wenOaughv. Ever^ 
ofd, 2H. and C, 1: The General FumUhina 
Company e. Fenn, 2 H. and C 153. 

The Chiip Justicb.— This is a feigned issuer 
to try the riaht to certain goods and chattels. 
The plaintiff claims as assignee under a bill of 
sale, in the nature of an assignment on behalf 
of creditors. The defendants contend that 
this deed was not regiatered— that it was neces- 
sary to rcnister it The deed is an assign- 
ment in favour of such creditors as may 
execute it within 30 davs. With this limita- 
tion it cannot be held to be a compliance 
with the Insolvent Act which requires deeds 
of assignment to be for tbe benefit of all credi- 
tors'; and it is not entitled to the advantages of 
such deeda Nor is the deed apparently com- 
pleted and signed. 'I'he names of the credi- 
tors are inserted in the second schedule. The 
debt due to one creditor is not inserted in tbe 
column opposite the name, which is accord- 
ingly left blank ; nor was that blank filled up 
in the copy registered. The amount was 
afterwards ascertained, and the blank filled 
up in the original, and also in tbe copy. Tbe 
act reqnirps the sum to be inserted, and also 



requires the copy to be a true copy. The ob- 
jection may be an important one, for the 
oreditors are empowered to determine certain 
matters, aooordlng to the maioritf in number 
and value ; and it is extremely difficult to de- 
termine the value, unless the amount of all 
the debts is known. An important require- 
ment has thus been omitted from tbe 
deed originally, and the copy which was 
filed was not a trae copy in a ma- 
terial point of the deed. It is neces- 
sary, therefore, to consider whether, as the 
deed was not properly registered, the goods 
were in the apparent posseMion of the as- 
signors. The act reauires tbe bill of sale to be 
registered if tbe goods are left in tbe apparent 
possession of the assignor, that is to say, *' if 
they remain in or upon land occupied by 
him, or used and enjoyed by him in any place 
whatsoever, notwithstanding that formalpos- 
session thereof may have been taken by or 
given to any other person." In this case 
formal possession was given to an agent on 
behalf of tbe plaintiff, but the store and 
house in which the goods were placed were 
conducted in the same way as before the 
IMsignmant although the assignon were em- 
ployed to conduct the business. But there 
was evidence to show that the assignors did 
not enjoy or use the goods, and as to these, 
therefore, we think the plaintiff is entitled 
to a verdict But there was a portion 
transferred before the assianment to a 
stable on the premises occupied by one of 
the assignoia. As regards them they were 
actually in and upon land occupied by one 
of the assignors ; there was no formal trans- 
fer of them to the assignee. He signed a 
document by which he admitted he held 
them for the assignee, but he still remained 
in apparent poeeession of them, and for all 
the pablic knew they were his. It was just 
to meet this state of things the act was 
passed requiring Inlls of sale to be registered. 
As to those goods, valued at £105, the de- 
fendants are entitled to a verdict 

Rule absolute to reduce the verdict for 
the plaintiff by £105, without costs. 

Attorneys :~For plaintiff, Faroier; for 
defendants^ Bennett 



EQUITY. 

(Before His Honour Mr. Justice Molesworth.) 

Thubsdat, Sxpt.29. 

oolxmah y. dxan. 
Speci/le Performance— Agreement to give 

L^ue— Usual CovenatUe, 
Mr. J. W. Stephen and Mr. Webb for the 

{plaintiff, and Mr. Lawes and Mr. A'Beckett 
or the defendant 

This bill was filed by Isaac Coleman against 
Charles Edmund Dean to compel the de- 
fendant to perform an agreement for the 
leasing to him of Tattersall's Hotel, Bourke- 
street west Dean was theproprietor of the 
hotel, and in January, 18G9, he agreed in 
writing to lease the hotel to plaintiff for five 
years, at £700 a year, the lease to contain all 
tbe usual clauses, and Coleman to expend 
£300 in improvements on the hotel. Tbe 
lease that had been tendered for execution 
to the plaintiff contained covenants for the 
payment of the rent weeklv, for the painting 
of the hotel in the second and last jrear of 
the lease ; that he would not sublet without 
defendant's permission in writing, and a 
covenant for re-entry by the defendant in the 
event of the plaintiff taking the benefit of 
the Insolvent Act Plaintiff refused to sign 
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this lease and filed the bill to compel 
the defendant to give a lease without these 
covenants. 

The following anthorities were quoted, Oore 
V. Lloyd, 12 M. and W.. 4G3 ; Ooomher v, 
Howard, IC. B.. 440; ColleU v. Carling, 10 
Q. a. 785, and 16 L J., 390 ; HicketU u. £eU, 
1 De O. and S., 335; Church v. JUrovm, 16 
Vea., 258 ; Woodfall. 320 and 353 ; SoKden's 
Vendors and Parchasera, 14th ed., 213. 

The case was argued Sept. 2, and judgment 
was now given. 

Uis UOKOUB said—Suit for specific per- 
formance of an agreement to grant a 
lease by Mr. Coleman, the tenant, against 
Tdt, Dean, the landlord. The agreement 
sought to be executed was signed Jan- 
uary 25, 1868, in the words following :— ** I 
hereby agree to grant a lease of the premises 
known as Tattersall's Hotel and the Casino 
for a term of five years, commencing from 
the 24th of June this year, at the present 
rental of £700 a-year, to Isaac Coleman, the 
present occupier ; lease to contain all the 
usual clauses ; the said Itfaac Coleman to ex- 
pend the sum of £300 in improvements upon 
the above premises, as a due consideration. 
Signed, C. E. Dsan." I think that the plain- 
tiff has established, though the defendant 
disputed, the due outlay of the £300. Several 
questions have been raised as to the provisions 
and covenants which the lease should contain, 
which I think I should now dispose ot Thefiist 
is as to times for payment of rent. Gene- 
rally, an agreement for a lease at a yearly rent 
means rent payable at the end of the year- 
cases cited Woodfall*s Landlord and Tenant, 
341 ; but this rent is described as ** the present 
rental of £700 a year," and the plaintiff is 
described as the occupier. I see no meaning 
in referring to the present rental but to 
make it explanatory of the intervals of pay- 
ment, inclusive or exclusive of taxes, &c 
The previous rent was payable weekly, 
and I think the future rent should be 
so also. There is evidence that hotel 
rents in Melbourne are always reserved weekly, 
or at most monthly, intervals, which makes 
me believe that was the real intention of the 
parties, and I should not specifically nerform 
contrary to real intention. The defendant 
consented to make the intervals monthly as 
a compromise, but the plaintiff insisted 
they should be yearly. The next question is, 

if the leafe should contain prohibitionf of 
assignment and sub-letting without consent ? 
Such restrictions are generally inconsistent 
with ownership, and should not be inferred. I 
have much evidence that they are usual, 
almost universal, in leases of public-houses in 
Melbourne. But 1 have the very high autho- 
rity of Lord Eldon that their introduction 
should not be implied as to the execution of 
contracts to grant leasee— C/mrcA v. Broten, 
15 Ves., 258. The agreement there did not 
provide for usual clauses, and did not relate 
to a public-house, but his judgment shows 
these points would not have altered 
his view. Brown v. Raban, same toL, 528, 
shows Lord Eldon and the Master of 
the Rolls, Sir Wm. Grants ultimately 
concurred in that opinion, where there 
was a provision for usual covenants. A 
former decision of Lord Thurlow, 3 Brown's 
Chancery Cases, 632, Henderson v. Hay, was 
to the same effect as to a public-house. At 
the time of Lord Eldon's decision, 1808. there 
were opposite decisions in the law courts. 
But I find Church v. Brown quoted, last editioii 
Woodfall's Landlord and Tenant, 525. without 



an^ indication of it having been questioned. 
It IS not disputed here that the lease should 
contain covenants to protect the licence^ 
for the infringement of which by his 
assignees the lessee will be liable. This 
may suffice to the lessor without get- 
ting a power of choosing the assignee. 
I think the defendant should be con- 
tent with the ordinary covenants to repair, 
and not require the minute provisions 
which he has sought Declaro that Uie agree- 
ment in bill mentioned should be specifically 
executed by a lease. Declare that the rent 
reserved by the said lease should be payable 
at weekly intervals; that the said- lease 
should contain provisions and covenants for 
the protection of the licence of the public- 
bouse mentioned therein, but no provisions 
or covenants restraining the assignment or 
subletting thereof ; that the said lease should 
contain the general usual covenants to repair, 
but not the minute provisions and covenants 
required by the defendant in the lease tendered 
by him. Refer to the master to settle the 
lease in case the narties differ. Direct that 
the preparation of the lease be at the plain- 
tiff's expense. Direct that in case the plain- 
tiff execute such lease, the defendant take 
no further proceedings in the action of eject- 
ment in the bill mentioned, to recover either 
Ywssession or costs. Direct that the parties 
abide their own costs heretofore incurred. 
Liberty to apply. 

Solicitors :-t-For plaintiff, Gillott ; for defen- 
dant, Edwards. 

Tuesday, October 1L 
bbith v. beith. 

Demurrer^ WiU—Li/e Estate of Children, 

Demurrer to bill. 

Mr. J. W. Stephen for the plaintiffs, Mr. 
Bonny for the defendants. 

This was a partition suit for the division of 
certain land. John Beith made his will 13th 
April, 18G8, whereby he gave, devised, and 
bequeathed to his wife Mary Beith all the real 
and personal property to which he might be 
entitled, or be in the possession of, at the 
time of his decease, for her life, and after her 
decease he directed that his said property, 
both real and personal, should be divided 
in equal shares between his children, that is 
to say, Alexander Beith, Daniel Connelly 
Beith, Elizabeth Beith, John Beith. and 
Christiana Beith ; and in the event of either 
or any of their deaths, then that the share of 
any or either of them so dying should be 
equally divided between his or their children, 
and in the event of any or either of his said 
children before-mentioned dying without leav- 
ing any issue, then that his or her share should 
be equally divided between the survivors 
and their heirs. The testator died 14th 
April, 18(iS. The bill went on to allei^e that 
the testator left surviving him his wife, and 
John, Elizabeth, Christiana, and Daniel Con- 
nelly Beith (the latter since deceased). Alex- 
ander Beith had not been heard of since 1358. 
and was supposed to be dead. R^ left one 
daughter, an infant under 21 years of age, 
who is a defendant to the suit Daniel Con- 
nelly Beith died in the lifetime of his mother 
(18th May, 18G9), leaving three children, who 
were also defendants. Elizabeth and Chris- 
tiana Beith, who were co-plaintiffs, had each 
been married, and each had children, but the 
plaintiffd submitted that the children had no 
interest, and were not necessary parties. 
Mary Beith, widow of the testator, died 1-lth 
November, 1869. The bill prayed for a parti- 
ti<«t of the land. Two of the defendants de* 
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mnrred, on tbe groimd that the children of 
Elinheth and of Ghritdana ought to be partiee 
to the suit The question raised br the de- 
mnner was whether the children of the tes- 
tator living at the time of their mother's 
death take . an absolute estate in fee in the 
land, or a mere life estate, the fee going to 
their children. No mention was made as' to 
the time at which the deaths shoold take 
place to vest the estate in the grandchildren 
of the testator ; bnt the plaintiffs contended 
that, as there was an intermediate life estate, 
according to all the authorities, the death 
roust occur before the death of the person 
having the life estate ; that, therefore, those 
of the children of the testator who were alive 
at the time of the death of Mary Beith were 
absolutely entitled to the land. Plaintiffs 
relied on *' Jarman on Wills," 3rd edition, 
706 and 730. and cases there cited. 

Mr. BuNUT relied on a decision of Lord 
Chancellor Hatherley— iSou^frs v. Bowers, 
L.R., 5 Ch. Apn, 244— who in a nearly 
similar ca»e held tbat the children only took 
a life estate. 

The CouBT held that the grandchildren of 
the testator whose parents were living at the 
time of decease of Mary Beith had no interest 
in ^e estate, and that the children of the 
test4tor took an absolute interest in the pro- 
perty. 

Demurrer overruled ; costs of all parties to 
be costs in the cause. 

Solicitors :— For plaintiffs, Jennings; for 
defendants, Coote. 

Thubsdat, Octobeb 13. 

j0me8 t. tatlgb. 
Executors — MisapproprkUion of Bsiate— 

Trustees under Crediior's Deed of Assign- 

menL 

This was a suit instituted by Ann Jones for 
an account of the proceeds of her late hus- 
band's property, 

Mr. Webb and Mr. Dwyer for the plaintiff : 
Mr. Holroyd for the defendants Shaw ana 
Jenner. * 

The defendant John Taylor answered and 
appeared in person, and the defendant Thos. 
Ti^lor did not answer or appear. 

On the 12th December, 1867, John Jones 
made his will, by which he gave all his estate, 
real and personal, to his wife Ann Jones, 
and appointed the defendants Thomas and 
John Taylor, executors. On the 14th 
December, 1867, he di«Hi, and on the 15fch 
February. 1868, the will was proved. The 
estate was realised, and on April 14. 1868, 
John Taylor paid in to the credit of his pri- 
vate account in the English and Scottish 
Bank, Melbourne. £d87 144., where it re- 
mained till the 2ith April followintr, when 
he paid it into a joint account opened by him- 
self and his co-executor. Thomas Taylor. 
On the 28ch October. 1868. the two Taylors 
!Ugned a cheque for £300, which was taken by 
John Taylor, and paid by him into the credit 
of the business account of himself and part- 
ner, William Bryant, with the knowledge and 
consent of Bryant. ThA firm gave as security 
for it an acceptance at three months to 
"Thomas Taylor," who immediately got it 
dbtcoauted at his own bank, and applied the 
proceeds to his own nsea When the bill 
matured, Bryant and Taylor were called on 
to pay it by the bank which had discounted 
it, and did pay it. 1 homes Taylor lUso 
applied to his own uses the remainder of the 
£587 14a, with the exception of about £75, 
which he gave to the plaintiff at different 



times, telling her that it wa^ iiitereat on the 
surplus of hiir late husband's estate, which 
was dAposited in the bank. At last 
plaintiff discovered the truth, and Thomas 
Tavlor was prosecuted and convicted 
of fraud as a trustee, and an equity suit was 
instituted against him, John Taylor, and Wil* 
liam Bryant, for administration of the ^tate. 
and sfH'king siso that the estate of the firm 
should be held liable for the £300 advanced 
to it. After the MU was served on the three 
above-named defendants, John Taylor and 
William Bryant assigned their joint and se- 
parate estates, and submitted by their an- 
swers that the tru4te»'S of the assignment were 
necessary parties. With a view of avoiding 
expense plaintiff's solicitors wrote to the 
trustees asking to be fdlowed to rank on the 
joint estates of Bryant and Taylor for the 
£300, and on the separate estate of John 
Taylor for the other sums sought to be re- 
covered by the suit This the trustees re- 
fused, and the bill was am<fnded by making 
them parties. The case was heard on Octo- 
ber 3. 

Mr. Webb and Mr. Dwtbb. for plaintiff, 
argued tbut she was dearly entitled ta^n 
account against the defendants, the two 
Taylors, and as aaainst the trustees, Shaw 
and Jenner, to a oedaration that the estate 
of the firm was liable for the £300, and that 
a dividend on that sum should be paid to her 
—Exparte HecUon, in re Moxon, Buck's Cases 
in Bankruptcy, page 386. She was also en- 
titled to the costs of this suit* as she did 
everything she could to avoid it, having 
written to the trustees to hn allowed to rank 
only as for a dividend, which they refused. She 
was thus compelled to come before this Court, 
and should therefore have her costs. 

Mr. HoLROTD, for the trustees, contended 
there was no necessity for the plaintiff to 
make the trustees parties ; she should first 
have established her case against them. 
Further, the £300 was in fact paid by the 
firm, and it should not be called upon to pay 
it twice, as Thomas Taylor, who appropriated 
it, was alone liable for it 

His HoNOUB now gave judgment He said, 
—This is a suit instituted bv the widow of 
the late John Jones, who died on December 
14, 1867. for the administration of the assets 
of her husband. By will he left her all his 
property, and appointed as executors, Thomas 
Taylor, of Sandhurst, and John Taylor, of 
Melbourne. The property, which was all 
personal estate, was got in, and, after pajrins 
the debts, an overplus of £587 was deposited 
in the bank at Sandhurst in the joint names 
of the two executors. Their duty was then 
simply to pay the plaintiff the money, as there 
was nothing more to be done. Instead of 
doing so, after the money was lodged, it was 
drawn out by one or both of the executors, 
and was not now forthcoming. I. hold both 
of them liable for the money. £300 of it was 
given to one of the executors— John Taylor — 
who was in partnership with William Bryant 
This was secured by an acceptance of Taylor 
and Bryant drawn in favour of Thomas 
Taylor, m ms private capacity. Bryant was 
aware that the money the firm received was a 
trust fund. Thomas Taylor had the bill dis- 
counted, and applied the proceeds to his own 
use. Bryant and Taylor, however, did pay 
the amount to the acceptor, but they remain 
liable to the plaintiff as having been partners 
in the trust The plaintiff instituted this suit 
to enforce that liability. After the suit was 
instituted Taylor and Bryant executed a 
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statutory asBiRDment of their estate, for the 
benefit of all their creditors, to Shaw and 
Jenner. Bryant and John Taylor, by their 
answer, insisted that Shaw and Jenner should 
be made parties to the suit I think this is 
the Duly way to ascertain the liability of the 
trustees, but I regret that some arrangement 
was not made by which the liability of the 
assets of Taylor and Bryant might have 
been ascertained by less expensive means. 
I had a good deal of difficulty with the 
costs in this suit. I think the plaintiff 
is entitled to a dividend, but I do not 
think that this fund, in which all the 
other creditors are interested as well, should 
bear the whole of the plaintifiTs costs. 
The decree I propose to make is as follows :— 
Refer it to the master to take an account of 
the personal estate of John Jones, deceased, 
in will mentioned, which came to the hands 
of his executors, Thomas Taylor and John 
Taylor res^ctively. or of any person for their 
use ; also, of bis funeral and testamentary 
expenses and debts, and of payments made 
thereout to the plaintiff. Lee the master as- 
certain the sum for which they respectively 
became liable to the plain tifif in relation 
thereto over and above all just credits and 
allowances. Declare that the said Thomas 
Taylor and John Tavlor became liable each 
for the other as to all moneys lodged to their 
joint credit in the Sandhurst branch of the 
Commercial Bank, which were afterwards 
misappropriated by either; but direct the 
master to report if either or which of them 
was primarily liable for such misappropria- 
tion. Declare that the partnership of John 
Taylor and William Bryant was liable at the 
commencement of this suit for the sum of 
£300 lent and advanced to them out of the 
assets of the said John Jones, as a misinvest- 
ment, and that the plaintiff is entitled to a 
dividend upon the said sum and upon her 
costs of this suit when ascertained, out of the 
truMt property comprised in the indf nture of 
the 12ih day of May, 1870, in will mentioned, 
proportionately with the other creditors of the 
said John Taylor and William Bryant, if not 
otherwise paid. Order defendant. T. Taylor, 
to pay the plaintiff her costs of this suit 
heretofore incurred. Refer it to the master 
to tax. Reserve further directions and coats 
not herein disposed of. Liberty to apply. 
Solicitors :— Wisewould Sondilands. 
INSOLVENCY. 
(Before His Honour Mr. Justice Molesworth.) 

MOMDAT, OOTOBEB 17. 
BBAUBKLIBM 80UUI. 

BeifvMd of CeTt\fieaie— Concealment of Pro* 
perty—Hutinesa carried on in Wife's X/ame, 

An appeal from a decision of the Chief 
Commissioner of Insolvent Estates, refusing 
the insolvent his certificate. 

Mr. Holroyd appeared for the insolTent; 
Mr. Lawea for the opposing creditor. 

Insolvent is the husbana of Madame Soulier 
a milliner, carrying on business in Russeli« 
street. Some months ago Madame Soulie 
went to France, and there engaged a Madame 
Oudot to act as an assistant. Madame Oudot 
and Madame Soulie, however, quarrelled, and 
the former sued her mistress for wrongful 
dismissal The jury awarded the plaintiff 
heavy damages, but subsequently the verdict 
was reduced to £150. Soulie then became 
insolvent. One of the grounds of opposi- 
tion was the resistance to Madame Oudot'a 
action : and others were concealment of pro- 
perty, sc. 

His HoNOUB, in giving judgment, said,— 



Appeal by Mr. Soulie, an insolvent, from the 
learned chief commissioner in insolvency, 
refusing his certificate. Mrs. Soulie, his wif e^ 
before her marriage, had carried on business 
as a milliner in Melbourne, and continued to 
do so after her marriage, her husband 
leaving it in her management. She went 
to Europe in 1869, and brought oat M 
an assistant a Mrs. Oudot. There was 
some disagreement between them, and 
Mrs. Oudot brought an action against 
Soulie for breach of contract, and oltimatelT 
—April 1, 1870—got judgment for about £150 
damages and coMts against him, and on the 
8th ot April he voluutariiy sequestrated his 
estate to avoid this liability. One ground of 
the refusal of his certificate was the conceal- 
ment of ptopeny handed over to Mr. Hassol, 
a schoolmaster, living at Berwick. The case 
of Oudot V. Soulie was in the list for trial on 
February 28. On February 2fi^ Mrs. Soulie 
drew £260 out of her bank, being almost all 
the money to her credit, having no 
special object for doing so, but, as I appre- 
hend, a tear of that money being attached. 
Uasstti appears to have had a demand against 
her for £24. On Sunday, February 27, Hassel 
and his wife called on Soulie and his wife, 
and Mrs. Uast«i got a locked carpet- ba|( from 
Mrs. Soulie (who kept the key) containing 41 
corsets, 60 yards of oorsttt duth, and soma 
stay-laoesb value, cuat price, 1 apprehendt 
between £20 and £30. Soulie eaw thif 
being taken away. The case now made 
for him is that it was given either 
in satisfaction of or as security for 
the £24. Nobody has sworn so distinctly* 
Uassel says his wife told him it was aa 
security. When the messenger in insolvenGf 
required him to give it up, he said he had got 
it from Mrs. Soulie to save it, which would go 
against his testimony if he had attempted dis- 
tinctly to say otherwise. It would be absurd 
to suppose that a schoolmaster at Berwick 
would tiUie such property for the alleged 
objects. The clear inference is, that Mrs. 
Soulie sought to rescue it for use in her 
trade if revived, and to screen it from an 
apprehended execution or insolvency seques- 
tration. The only reason for my hesitating 
on the subject was the small value of the pro- 
perty as compared with the remaining stock- 
in-trade, worth £150, according to tiie insol- 
vent's schedule. But in Octot)er, 1809, Mm. 
Soulie had brought out stock worth over £500, 
and there is no explanation ol' this great dioji- 
nut ion, and I regard the cuii tents of the 
carpet-bag, which were detected, as pro- 
bably a small poitiun of the property 
secreted. The contents of the carpet bag 
were not included in Soulie's bchedule. but 
he got the key from his wife, aiid gave it up 
to the messenger. In Jaw iho property 
embarked in his wife's trade was his and its 
liabilities his. He seeks hin certificate, I pre- 
sume, to enable Ler to carry on the same 
trade in the same maniier. I am inclined to 
think that a man carrying on business through 
a wife, agent, or servant, should, as re- 
gards the withholding his certificate, be held 
responfiible for the aces of the wife, agent, or 
servant. But I have no reason to suppose 
that he did not know of their deposit when 
be prepared his schedule. He says he was not 
aware of the goods being delivered at the 
time of the delivery ; he dues not say when 
-and how lie learned it. I affirm the reftisal 
of the certificate, with costs. 

Attorneys :— For appellant, Klinirender, 
Charsle) and Liddle ; for rebpondtnt, QeilinB. 
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(Befora his Honour Mr. Jostice Molesworth.) 

Thubsdat, Ootobbb 20. 

tbb attornet-obnebal t. boobrs and othbbs. 
AttachTnent—Disdbedience of Decree—Master 

and Servant 

This was a motion to attach four defend- 
ants (Chinese) for disobedience of a decree of 
the Coart. 

Mr. J. W. SteK>hen and Mr. Webb in sap- 
port of the motion ; Mr. M'Farland for the 
defendants. 



The information was filed by the Attomey- 
Qeneral, at the relation of the mayor, oonn- 
dllors, and bargetses of Ballarat East, and 
Edwin Scrase, to restrain Ah Hong and a 
number of other Chinese mining for gold on 
land at Ballarat 8crase, one of the co- 
plaintiffs, owned a brewery on allotment 27 ; 
the defendants, it was alleged, had sunk a 
shaft on an adjoining allotment, 28, and were 
undermining allotment 27 and the Main-road. 
As the four defendants sought to be attached 
had alleged that they were merely servants 
and workmen of Ah Hong, the bill against 
them was dismissed, but a decree for a 
perpetual injunction was made against 
Ah Hong, his ap;ents. servants, workmen, 
&a, from undermining allotment 27, or mining 
for gold in allotment 28. Thia decree, it was 
alleged, the defendants had disobeyed, and 
the notice of motion and the affidavits put it 
that they were sinking a shaft on ^otment 
27. This was, however, a mistake, corrected 
tv affidavits in reply to the answering affi- 
davits, as it appeikied that it was on allot- 
ment 28 the defendants were sinking the 
shaft Besides denying the mining on 27, the 
defendants alleged that they were no longer 
servants of Ah Hong, and stated that he &d 
left Ballarat, and bad nothing further to do 
with the place. They admitted sinking a 
shaft but said it had not been bottomed ; de- 
clared thfv had found no gold as yet and if 
they found any would not remove it without 
,the consent of those entitled to it 

His HoNOUB said,— This is an application for 
an attachment against four Chinese for breach 
of an injunction of this Court restraining 
mining on specified land. The injanction 
as granted made a distinction between allot- 
ments 27 and 28 ; that is, it forbade the re- 
moval of soil of any kind from 27, and forbade 
gold-mining on 28. The mining in question 
appears to be on 28. but in the iiuiice of 
motion and the original affidavits it is at- 
tributed to 27. The defendants deny that 
thev are mining on 27, and that I tbink u a 
sufficient answer to the application, in which 
the question of locality is all-important It 
is not a mere matter of form, for the decree 
is drawn up in a way which would produce 
a great deal of confusion in the minds 
of Europeans, and still more so in the 
minds of Chinese. I shall, therefore, refuse 
the motion, but without costs. This matter, 
however, involves several other questions to 
which, I think, I ought to refer. The bill 
proceeds against several persons— a master 
and his servants^alleging that they were 
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Iretpusing on certain land, and praying for 
an injanctton against them. According to 
my previom opinion on this subject a servant 
may be joined as defendant in an application 
for an injanction, and the fact that a person 
was merely the servant of another womd not 
be a ground for dismissing the bill against 
him ; it m^ be a ground for saying he was 
nnnecetsahly made a party, and for giving 
him costs. However, tbe decision of the Fnll 
Coort in The Mauor of Ballarat v. TheBun^ 
garee Road Board and Bentley, (see 
AuatraUan JwriH BeporU, page 49) was that a 
bill mast be dismissed against a person who is 
a mere servant* and I consider I am boand by 
that decision. The present case, howeyer, 
suggests one valaable reason for making ser- 
vants as well as masters parties to an injanc- 
tion bill ; for the mastership may change, and 
the qaestion then arises how the others woald 
be affected. If a bill is filed against a person 
and his servantSj and he assigns his interest 
after the iojanction toothers, can his servanto 
oontinae subject to the injunction ? I appre- 
hend that the assigneie of his interest could 
not be attached ; it would be necessary to file 
a supplemental bill against the assignee in 
order to obtain an injunction against him. A 
purchaser pendenie jite could not be proceeded 
against by attachment for breach of an in- 
junction against his vendor. If so. neither 
woald his servants be liable, although they 
were servanto of the vendor or assignor. 
In this instance the defendanto do not say who 
is the assignee of the original party, and that is 
one reason for not giving costa to them. I 
must leave it to the ingenuity of the persons 
moving in this matter to determine what 
should be done so as to prevent the mining. 
Notwithstanding the decision in 7/te Mayor 
of BaUarcU v. The Bungartt Road Boards I 
think that where the plaintiffs cannot dis- 
cover the real owners, and the servanto re- 
fuse to disclose them, that would be an ex- 
ceptional ground for an injunction against 
the servants. I may also say that I feel some 
doubt about my decision on the hearing of 
this case. I took it for granted that it stood 
on the same footing as a number of previous 
cases, where the Attorney-General filed an in- 
formation as guardian of the gold and the 
owner of the soil joined as co plaintiff. But 
on further consideration I find that this case 
goes a great deal further, and that the Attor- 
n^-General, as guardian of the gold, joins 
the municipal council as owner of the streeto, 
and the owner of the property complaining of 
injury to his house. I think I ought to have 
directed the bill to be amended oy striking 
out the co-plaintiffs ; and I am not now dis- 
poeed to hold that the Attorney-General, the 
corporation, and the owner of tbe property 
can join for different injuries— the one com- 
plaining of the removal of the gold, the other 
of the injury to the streets, 'and the third of 
the injury to his property. I mention this to 
guide the plaintiffs in their subsequent pro- 
ceedings, or any other parties who may wish 
to come before the court. I refuse the pre 
sent application without costs, on the groands 
of the diversity in the places where the tres- 
pass is alleged to have been committed ; and. 
farther, that where an injunction is granted 
against one person and his servanto and 
that person's interest passes to another, 
the liability to attachment for breach 
of the injunction does not pass to the 
other until he is made a party to the bill, and 
a new injanction is issued against him. 

Motion refused without costs. 

Solicitors : — For plaintiff, Fanner, for 



Cuthbert ; for defendant* Baynes, for ParoelL 

MOVDAT, NOVEMBEB 7. 
DAVI8 v. KELLEHEB AND OTHEBa, 

WlU—Spet^ Deviae— Breach of TrusL 

The bill was filed by Cathcriue Davig, wife 
of CUarles M. Davis, by Thomas Young, her 
next friend, against J. B. Kellchcr and James 
BUrry fthe real dffendants), and P. F. Kava- 
nagh and Mar^ret hi« wife, Ellen Fennessy, 
Richard Moms and JMary Ann his wife, and 
C. Af. Davis (nominal defendanto). 

Plaintiff was daughter of Edward Fen- 
nessy, who died in 1855, having, by will, 
specifically devised to Kclleher and Barry 
(trustees and executors of the will), the Hare 
and Hounds Hotel, and a wooden building, on 
trust, to pay the rent to plaintiff during her 
life, free from the debto of any husband, and 
without power of anticipation; after her 
death to her children. To his other daughters 
the defendanto Margaret Kavanagh, Mary Ann 
Norris, and Ellen Fennessy, he also made 
specific devises of other profierty. The bill 
made provision for the maintenance and 
education of any person entitled to the rente 
and profito of the estates devised, who should 
be under 21, out of such rento and profits, 
and the trustees were directed to invent the 
residue of such rento and profits in their 
names on mortgage, and accumulate * the 
same. The will contained the usual powers 
of leasing. The trustees built a new bar to 
the hotel. This encroached on the road, and 
the St Kilda Council directed it to be pulled 
down. The trustee s, instead of pulling down 
the bar, removed the hotel alto^ether, and 
built a new one of bluestone. A t the time of 
testator's death the hotel was in the occu|)a- 
tion of one Fitzgerald, under a lease for five 
years from 1854, with option of renewal. On 
the expiry of the lease the trustees refused to 
renew, as Fitzgerald had become insolvent, 
and owed them £140; and though they en- 
deavoured to recover it by means of distress 
they were unable to do so. The new hotel 
was erected in 1859, at an outlay of £1300 : 
it was let to defendant, Kellehcr, at a rent of 
£150. till 1864 ; and since then at £120. When 
plaintiff came of age she applied for accounts, 
which, jafter several applications, were fur- 
nished. They showed that Fitzgerald had 
been allowed to continue tenant for some 
time without paying any runt, and was 
allowed to remove his furniture and leave 
without paying arrears; that a debt owing 
from testator's genenil personal estate was 
charged upon the income of plaint iff^s par- 
ticular property, and that the cost of builainR 
the brick bar (£225) and of the new hotel 
(£1300) was also charged against plaintiff*:* 
property. The bill prayed that the trusts of 
the will might be carried out under the direc- 
tion of the Court, for accounts of rento and 
profito received by trustees, or which but for 
wilful default they might have rect:ived ; for 
payment of what might be found due, and 
for the removal of Kclleher and Barry, and 
appointment of new trustees. ' 

Mr. J. W. Stephen and Mr. De Verdon for 
plaintiff, Mr. Bunny and Mr. Holroyd for 
Kelleher and Barry. The other defendants 
did not answer. 

For plaintiff it was urged that the expendi- 
ture on the bar and the hotel was .unau- 
thorised, and if it occasioned a loss it should 
be borne by the trustees— /'yfer v. FyUr, 3 
Bear. ^, 567; that as the trustees had 
neglected to enforce the covenant by Fita- 
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genOd topftj the moil th«y thoiild be chAifDd 
with the inmn^Fmwiek v. OrtemwelL 10 
Beay^412; StOuv. Oii^, 16 Sim.. 230: that a 
tmttee ooald not leMe or let to himself-- 
AUomevOtneral v. ICari of OlartmUm, 17 
ym., m i Pe§amgkam V. Sherborne, OBeaT^ 
424: llWhite and Tudor'b eq, 141; Lewin 
onl'nuta. 375; Docker v. Someg, 2 M. and 
K.( o64« 

For the defendants it was urged that there 
was no case of wilful default shown; the 
trustees oould not get in the rent, and when 
they distrained there was nothing to 1«tt 
upon. As to the amount ezpendedin bnila- 
ing, the house was felling into ruiu, and the 
trustees adopted the best course in the inter- 
ests of the plaintiff. A fair rent had been 
obtsined from Kelleher when he was tenant^ 
larger than has been obtained since he left, 
80 that there was no misconduct— Bridf^ v. 
Broum, 2 Y; andC, N. C, 141; Garrard v. 
Noble, 6 Sim., 516; Lewin on Trusts, 866, 
416. 

The case was argued Nov. 1, and Judgment 
was givrn Not. 7. 

Uis HoHODB said.— Suit to oarry out the 
trusts of Uie will of Mr. Edward Fenncssy, 
and make the trustees of it responsible for 
alleged breaches of trust as to a proportf de> 
▼ised to his daughter, the plaintiff, now Mrs. 
Catherine Dans, especially a pubUo* house in 
St. Kilda, formerly called the Hare and 
Hounds. Fennessy, by lease dated Ifareh IS. 

1854, had demised this house to Mr. Fitcgerald 
for five yearN, at a yearly rental of £450, pay- 
able quarterly, with right of re-entry upon 
non-payment, and covenants fbr repairs, &o 
Fennessy appean in his lifetime to haye ver- 
bally reduced this rent to £240. By his will, 
Mareh 25, 1855. he left his personal property 
to the defendants, Messrs. Kelleher and 
Barry, bis executors, upon trust, after payment 
of debts, &a, for his daughters attaining 21 
equally, with a direction for investments He 
then made several devises of specified real pro- 
perties to Kelleher and Barry as trustees for 
his daughten respectively, with parallel pro- 
visions as to each ; amongst others, of the 
premines known as the Hare and Hounds, 
and also the tenement where he lived at St. 
Kilda, upon trust, to pay the rents and profits 
to his daughter Catherine, or permit the 
same to be received by her during her life, 
free from the control of any husband, with 
no power to anticipate. He then proceeded 
to provide that after the deaths of his 
daughters, their properties respectively 
should go to their children, if any, if not, 
to tbe others. He then directed that during 
the minority of any devisee the trustees 
should apply snch part of her income as they 
should thiiik tit in her maintenance and 
education, and invest the residue for 
accumulation. The will then contained an 
ordinary leasing power, and a special 

K»wer to lease for 99 years to build- 
g or improving tenants, to be ex- 
ercised during the infancy of devisees by 
trustees ; farther, a power to trustees to ap- 
point new trustees. Fennessy died April. 

1855. The trustees not only confirmed 
tbe redaction of Fitzgerald's rent to 
£210. but further reduced it to £300. 
In 1856, Fitzgerald represented to them 
tbat Fennessy had promised to build an 
addition to the Hare and Hounds, and that 
he was in danger of not getting a renewal of 
the licence unless it was built, and they 
allowtd a sum of £225 to be expended by 
Firzgerald in building a brick bar as an ad- 



dition, and paid him that sum in 1^6. Bat 
unfortunately this bar, as perhaps part of tbe 
old Hare and Hounds, was discovered. June, 
1858, by theofllceri of the Municipal Council 
of bt. Kilda, to be an encroachment on the 
stn^C^ and notice was served on Fitzgerald 
requiring him to remove it, and fines were 
imposed ; and he made this an excuse for 
paying no rent for the last three^qnartera 
of bis tenancy, which expired December. 
1S58. In the meantime, the trustees persuaded 
tbe municipal ofiicers to forbear proceedinim 
as to the encroachment until the lease should 
expire. At its expiration they came to a 
conduHion that It was better, instead of 
teking down the encroschment, to take down 
the entire Hare and Hounds, and rebuild it, 
wbich was dontf after a delay of more than 
six months^ at a cost of more than £1,300 ; 
and then they resolved that Kelleher, one of 
them, should occupy the new building, 
called Court-house Hotel, without any lease or 
written Ointract. for £150 a year, which he 
did up to 1864. when his rent was reduced to 
£120. and he remained up to 1809. Tbe plain- 
tiff came of age July, 1867, and after much 
delay, just before her marriage, May, 1870, got 
an aooonnt from the tmstm, according to 
which, instead of having any accumulatton, 
as contemplated by her lather's will, she was 
brought in debt more than £1,000 ; and tbe 
trustees insisted th«y had a right to retain 
part of her income to reimburse themselves. 
I do not think the trustees are chargeable with 
dishonesty in the matter, but I think they 
are with great carelessness or indi^retion in 
the management of the Hare and Hounds^ 
assuming they might treat it as their own, 
and with great carelessness, or wilful ignore 
ance in that management, regarding them as 
trustees under the provisions of the wilL 
Tbey had no warrant for building the bar, 
or taking down, or rebuilding. If there wa4 
no means of keeping Fitzgerald to his bar- 
gain, thev should have got rid of the old bar- 
gain, and made a new one, with him or some- 
body else. If the house oould not be ased as 
a public-house without rebailding, they 
should have u«ed it otherwise, or sought a 
tenant to build upon a lease for 99 years, to be 
given under their power. In attempting to 
let to one of themselves they broke a well- 
known rule of Courts of Equity, and souicht to 
fix a value in a manner which they should 
entirely disregard. I do not think tbat they are 
excused from carelessness as to the encroach- 
ment by having employed an architect It is 
not generally an arohitect*s business to con- 
sider the question, and they do not say that 
tbey at all sought his advice upon it. There 
was possibly some temporary benefit to tbe 
trust in having the premises occupied by 
Fitzgerald as a public-house, but the whole bsur 
was afterwards u^en down. Tbe expense of 
the rebuilding cannot in any way that I can 
see be made a charge upon an estate limited 
as that devised to the plaintiff for life is. 
Bat^ on the other hand, I should take care 
that the trustees are not to be charged as for 
an annual value, augmented by their own 
outlay ; they should be charged according to 
what the resulto probably would have been 
if the outlay had not been made. The 
bill seeks properly general accounte of 
Fennessy's assets, and if any party sought 
them they should be directed. Neither the 
plaintiff nor the defendante (trustees) have 
sought them ; so I think I may act as if 
neither claimed against the othen as to per- 
sonal estote. and all three consented to the 
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aooonnts being limited to thu proceeds of the 
real eitate deviled to the i»Uiadff. The other 
defeodanti entitled to other parte of the pro- 
perty have not appeared. The plaintiff hai 
sought to have the trustees changed. I woald 
not be disposed to change the trustees as to 
all the property. I think I would have juris- 
diction to treat the tmst of the property de- 
visiid to the plaintiff as separable, especially 
if the tmsts of the personalty are wound 
up, and appoint new trustees as to it; 
but I see no present necessity for it* 
and it might prove practically inconvenient, 
in case any of the cross>remainders as to the 
devised property take effect. There is suffi 
cient material for directing against the trus- 
tees accounts of what, without d«f anlt^ they 
might have received. The first admitted 
receipts are for a quarter's rent ending 
January, 1856, when the testator was three 
quarters dead. As to Fitsgerald*s rent^ 
they offer an excuse for not receiving 
£40 or £50 that the testator owed it to him for 
goods, but Fitsgerald wasiu arrear for rent 
which feU due in his life, and the £40 or £50, 
if dne^ was payable out of the personal estate. 
and could not be set off against rent fidling 
due after, especially rent specifically devi»ed 
to the plaintiff. A loss of £250 for rent by 
Fitsgerald was more than should be if trustees 
did their duty : they could havM turned him 
out before so much was lost. If there were 
furniture on the premises, thev should have 
distrained, and no bill of sale would 
protect from dittress. The premiees were 
kept unoccupied six months for a de- 
molition and rebuilding, itself unwar- 
ranted. Declare that the trusts of the 
will of Edward Fennessy in bill mentioned 
should be carried into execution by this 
Court, if the parties intereste desired the 
same ; but no party seeking further accounts, 
the accounts may be limited to thcee as to the 
estate specifically devised in trust for the 
plaintiff for life, a« between her and the de- 
lendsnta, Jeremiah Barry Kelleher and 
James Bsrry. Declare that the said defen- 
dants have no right to retain the rents 
and profits of the said estate in regard to 
any claim for building additions to toe pre* 
mises called the Hare and Hounds, or taking 
down and rebuilding the same, or to any 
credit in the accounts hereinafter directed for 
such claims, and order that they henceforth 
applj the dear rants and profits of the said 
estate for the benefit of the plaintiff, accord- 
ing to the directions of the said wilL Refer 
it to the master to take an account of the 
renti^ iesnea. and profiu of the said e«Utf». 
received by the defendants, J. B. Kelleher and 
J. Barry, or either of them, or by mij person 
on the behalf of them, or either of them, or 
wbieh, bat for the wilful default of them or 
either of them, might have been received, 
and of the manner in which the same 
have been applied, giving eredit.for the due 
application thereof. Direct that in taking 
the said account the said Master have regard 
to the provisions and co tenants of the lease 
made by the said B. Fennessy to Martin Fin- 
gerald, and to the powers of leasing contained 
in the said will. Direct that iu taking the 
said account the defendants be not cbsrged 
with the value of the ssid estate as augmented 
by the said building or rebuilding, but only 
mth such rents, ibsuea, and profits as the 
defendants might reasonably have obtained 
by other means without the said bnildinif; 
taking down, or rebuilding. Reserve further 
directtons and costs ; liberty to apply. 



SoUfliloia : — For plaintiff. Hugbat; lor 
GmoMh 



BAMCU 

(Before their Hononit Sir W. F. Stawell, 
aJn Mr. Justice Bany, and Mr. Justice 
Williams.) 

TUISDAT, NoYBCBlg 22. 
BWniA ▼. WILBOV. 

BuU to Ouitfnm Ojglee. 

Rule msi to oust Henrv Wilson from his 
office as coandllor of the shire of Marong. 

Mr. Billing showed cause : Mr. Fellows and 
Mr. Casey moved the rule absolute. 

The relator was Mr. William Onnn, an 
hotelkeeper, who was a candidate with Wil- 
son for the oounctilorship of the north-east 
riding of the shire. The election was held on 
the 11th AugusL when Mr. W. Rogers, the re- 
turning officer, declared the result of the poll- 
ing to be— Wilson, 143 votes ; Ounn, 140 ; and 
Wilson was declared duly elected. The re- 
lator objected to three votes recorded in 
favour of Wilson, which were said to be those 
of William Morgan. Edward Baylies, and Alt 
Chung. Uunn also claimed the bttnefit of 
three votes by William Handsforth, John 
Wesley, and Wm. Berry, lecordea in 
his favour, but not counted by the 
returning officer. It appeared that the re- 
turning officer had said that these three 
bidlot papers were informal and tore them upb 
The informality consisted, as alleged, in the 
obliteration of both names, the folding of the 
ballot-paper after Wilson's name was scored 
out having cauKed Mr. Gunn's name to be 
blotted. Fragments of the destroyed ballot- 
papers were picked up next day at the polling- 
booth, and Dore numbers ou the backs in 
ink corresponding with the numbers of 
Handsforth. Berry, and Wesley on the rolL 
Wesley's ballot-paper had the name of Wilson 
struck out in red pencil, and all the ballot- 
papers bore the initials of the returning 
officer. There was some question as to 
whether the persons who had voted as Ah 
Chung and Wm. Morgan were not the persons 
whose names appeared on the rolL A 
Chinese named Wong Chung swore that he 
was the person who appeared on the roll as 
Goon Chung opposite the number 53. For the 
relator it was replied that he knew nothing 
about the number 53^ he complained that a 
person had voted as Ah Cbung whose 
number was 47; and an affidavit was 
furnished by a gardener named Ah Chuog. 
stating that he was the only person of the 
name on Sandhurst, that he was number 47 
on the roll, and had not voted. In regard to 
Edward Bayliss, it appeared that the father of 
the person enrolled had voted, believing that 
a mistake had been made in the roll for him- 
self. Mr. Rogers did not file any affidavit 

The Chixf Juanca.— Thrse persons swear 
that they recorded their votes in favour of 
Ounn. Those votes the returning officer did 
not count on the ground that they were in- 
formal, but iustfMid of keeping the ballot- 
papers, he destroyed them. The three voters 
swear that they voted for Gunn, and no affi- 
davit is produced from the returning officer to 
explain his conduct Those three votes must 
therefore be added to Gnnn's numbers : and 
if one vote ii deducted from the respondent's 
number, it will be snffideut to entitle the re- 
lator to a rule. It is unnecessary to consider 
the esse of Morgan and Ah Chung, for we 
think that it has been satistetoxily proved 
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Uiftl lb« Edvftid BftjltM wlio ApiMMi on tha 
loU «M nol Uio MiBon who toM. D«d«c(- 
ing Ihif Toto will 1mv« Ooiib in a maioritf . 
Tm rala will be ftbiolute. Ai ifgaida Ihe 
▼ole of Ah Chung; it ii vniMoaiim form to 
decide it» bnt I thmk that Uie niiniber on the 
roll is M mnoh pert of the deecription as the 
namei end a peiion enrolled as 6S oog ht not 
to TOte as 47. 



BCr. BiLUVO submitted it was not a ease 
for ooets. as the rsspondent had not acted or 
his 



The CsiiF Jusnoa.— He has been asked to 
resign, aud nsfosed, and the onlj wtf to re- 
more him was to oome to the Gonrt 

Rale absolute with ooets. 

Attomefs : — For ndaior, 01dh»m, lor 
Brown ; for respondent, Farmer, lor Fli^ 

BWiVA ▼. aumrn Airo wiBam. 



ProhibiUon to Otmeral 

Order iM for a prohibition calling on Mr. 
C. B. Skinner, chairman of genenl sessions, 
Dsjiesford, and Graham Webster, police 
magiitrate, to sbow cause why th«tj should 
not be prohibited enforcing an order fining 
one Giovanni Bomanda for wilful damsge to 
property. 

Dr. Maekay moved the rule absolute^ Mr. 
Fellows showed causa 

Bomanda was summoned bv one Alex. 
Speedie for wilfully destroying the lock of a 
gate to a paddock. Bomanda alleged that he 
was the owner of the land under a licence 
from the Board of L%nd and Works, and 
Speedie preferred a similar claim. It was 
submitted that, a question of title being in- 
volved, the magistrates had no jurisdiction, 
but Mr. Webster inflicted a fine. Bomanda 
then appealed to general sessions, wlien Mr. 
Skinner upheld the decision of the police 
magiitrate and affirmed the conviction. It 
was this order that was sought to be pro- 
hibited. 

Mr. Fellows.— The applicant is too late. 
As he appealed to the general sessions he ad- 
mitted that the justices bad jari&dtction, and 
eaanot now get a prohibition. Besides, an 
order of general sessions cannot be im|>eached 
by prohibition, but only by certiorari or ap- 
peal. 

Dr. Mackat.— Where a writ of certiorari 
will lie a urohibicion may be obtained. And 
the fact that the applicant appealed to the 
general sessions does not deprive him of the 
right to a prohibition. In Darby v, Oouiens, 
IT.R., 55*2, it was held that where theun- 
succemfnl party had appealed from the Dean's 
Court to the Cours of Arches, and was nn- 
snccessf ol in his appeal, be conld get a pro- 
hibition, as neither Court had any jariwiic- 
tion. See Cooiyn's Digest, 140, Mayor of Lon- 
don V. Cox, L.R., 2 £. & 1. App., 276, Beg. v. 
VridUmd, 7 El. and Bl, 853. 

The Chibf Justicb.— As there is no juri** 
diction in the court below, there is no juris- 
diction in the court above. The rule will 
therefore be absolute, but as the applicant 
ought to have come to this Court instead of 
to the General Sessions in the first instance, 
there will be no ooets. 

Rule absolute without costs. 

Attorneys : — For applicant^ Oeake; for 
respondent, O'tlalloran. 

LKISTBE (aPPILLANT) V. SHOBT (BB8PONDB2YT). 



PoUce Ofencee Staiuie, Jfo. 266, SeeL 4— 
** FrtaumUma/* 

Appeal from Petty Sessions, Talbot 

Mr. Fellows for appellant; Mr. Miller lor 
respondent. 

Susan Leister was summoned by Short, a 

Eolice-constable^ for being the occupier of a 
ouse ** frequented " by persons wbo have no 
lawful visible means of support. The sum- 
mons was laid under section 35. subaection 
4, of the Police Offences Statute, 28 Vict., 
No. 265 '-^-''The occupier of any house which 
is frequented by reputed thieves, or persons 
wbo have no lawful visible means of support, 
shall be liable to 12 months' imprisonment** 
It was proved that the defendant was the 
occupier of ahoui<ratTaIbot and that three 
girls (reputed to be common prostitutes) re- 
sided with ber ; that one of the tbr«*e girls 
had so resided and lived with the defendant 
«ver since she became tbe occupier of the said 
bouse, some three months ago ; and that the 
other two girls had taken up their quarters 
with defendant some five or six weeks previ- 
ous to the information ; and that they had 
.ever since the time wlien they first entered 
defendant's houses been there rssiding and 
living in the said house as their home, but 
paid no rent It was not proved that any 
other common girls had ever visited the house 
during defendant's occupation thereof; neither 
was it proved tliat any men not having any 
lawful visible means of support had ever 
visited the house during defendant's occupa- 
tion. For the defendant it was contended 
that the facts proved aiforded no evidence of 
the charge against tbe defendant inasmuch 
as the three only girls ever proved to have 
been in the house during the defendant's 
occupancy were shown to be actual permanent 
refidents thers^ and that no person could be 
said to be a f reouenter of his own house ; that 
A, B, C, and D might be a frequenter of a 
bouse kept by £, who might have lodgeri, F, 
G, and H. but that neither E, F, G, 
or H, could be said to be frequenters of 
the house of E because they all constantly 
lived there ; that in fact the policy and ob- 
ject of the subsection 4 was to prevent pei^ 
sons being the occupiers of houses where tbe 
bad characters of both sexes living scattered 
over a district might meet to concoct 
amongst each other their nefarious designs. 
The magistrates convicted Leister, and sen- 
tenced her to a month's imprisonment and 
she app«saled. 

Mr. FBLLOwa.-^" Frequenting" a house does 
not mean living in it ; it means coming occa- 
sionally or often ; otherwise a father of a 
family whose children were not good cha- 
racters, but who lived with him, might be 
subject to this section. 

Mr. MiLLBB urged that living included 
frequenting ; a perK>n could not reside in a 
house without '* frequenting" it These girls 
paid no rent to the defendant ; one of them 
was stated in the depovitions to be in the 
place before defendant came to it ; and none 
of them had been in the house more than a 
few weeks. Beg. v. Biee, L.K, 1 a C. R. 21, 
was referred to. 

The Chibf Jusnoi.— We think the justices 
were right It cannot be said that a woman 
does not frequent a house because iihe hap- 
pens to live in it for some time. These per- 
sons were not the occupiers of the house, out 
were merely tolerated by defendant 

Appeal dismissed, with costs. 
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Attonieyt :— For appellant^ Hoakios: for 
mpoDdeotk Garner. 

MOOBI AND 0THBB8 ▼. PBUT. 

Cauni^ dmH-ServUM of PlahU, 
Appeal from County Court. Ballarat 
Mr. FitUows for appelianl ; Mr. Hicin- 
botham for respondent. 

The action was one of ejectment, brought 
by the trustees of the Metropolitan Building 
Society against the defendant. The pl«iot 
described the plaintiffs as suing as trusu^ss. 
No notice of special defence was served, but 
when the case came on for trial both sides 
were represented by counsel Objection was 
taken to the sufficiency of the affidavit of ser- 
vice of theplaiia; the affidatit did not de- 
describe the plaintiffs as trustees. The 
plaintiffs insisted on going on. alleging that 
the description of "trustees** in the plaint 
might be treated as surplusage ; but at the 
close of the plaintiffs* case, when it appeared 
that the plaintiffs were trustees and not in 
their individual capacity, the jodge struck out 
the case with costs, auci plaintiffs appealed. 

Mr. FBLL0W8 contended that as defendant 
appeared, and his counsel tuok part in the 
examination of witnesses, it was unnecessary 

J?J"*«e •«'▼»««— -^w ». Pearce, L.R . 5 
G.P.. 435— that the plaintiffs were not suing 
as trustees of the society, but could maintain 
the action as owners of the legal estate, as they 
held a mortgage over the land in which default 
had been made. 

Mr. HioiNBOTHAM.— The objection is not to 
the service of the summons, but to the Nuffi- 
ciency of the affidavit of service. Na 16 of 
iheCountyCourt rules reqainw c^very^Bummous 
and an affidavit of service to be filed, otherwise 
the case will be taken as having heen discon- 
tinued. The affidavit here is insufficient, as it 
doei not describe the plaintiffs in the same 
manner as the plaint does. 

The Chibt Jo8TiCB.~Wedo not think the 
affidavit was necessary in this case, and if it 
was necessary, it is sufficient 

Appeal allowed— decision reverned. 

Mr. HiGiNBOTHAM.— The case wiU be tried 
before the jadge. 

The Ciii£F Ju8Tics.~Yea. 

Attorneys: -For appellants, Bennett; for 
nspondent, Uomby, for Kaudall and 
Mitchell. 

WBRl AMD ▲VOTHBB (aPPBLLAMTS) T. TOUSG 

(bbbpovdbht). 

Illegal DUtrtu^AuioneeM umUr CredUor$' 

Deed^Proo/of ExeetUian of VeetL 

Appeal from County Courts Qeelong. 

Mr. Fellows for appellanta ; Mr. Cock for 
respondent. 

The plaintiff. John Young, sued the 
defendants for an illegal distress for rent. 
Young had rented from one Patrick 
McDonald premises in Oeelong. and on 1st 
July last three-quarters rent was dufi. for 
which the defendants. Joske and White, 
distrained. Defendanto claimed to be land- 
lords under a deed of assignment executed 
under the Insolvency Statute to them by 
M 'Donald, as trustees for his creditors. 
M*Donald was called for the defence, and 
said he had executed the deed of assignment. 
He was asked. ** Is that your signature ?" 
The question was objected to on the ground 
that the attesting justice should prove the 
execution of the deed. Subject to the objec- 
tion, the question was allowed. Similar 
questions and similar objections were made 
as to the signatures of the trustees and the 



justice. McDonald proved the execution ot 
the deed by all. The judge gave a verdict 
for plaintiff for £5. Defendants appealed, on 
the ground that the deed of assignment as a 
conveyance at common law was sufficiently 
proved without producing the justice. 

Mr. Fbllows.— If we wished to take any 
benefit under the Insolvency Statuta we 
would have to call the justiccb but as a con- 
veyance at common law it is nnneceasary to 
do so. 

Mr. Cock.— Defendants had the advantage 
of the evidence being received, and yet a 
verdict was given against them. They cannot 
therefore complain that the evidence is im« 
properly rejected. 

The Chief JusncB —There is no doubt that 
a deed may be good at common law although 
not under the statute, and may be sufficient 
to pass the property. If the deed is leceived 
in evidence the defendante are entitled to a 
verdict, as it shows they were legally entitled 
to the property. The decision wUl be re- 
versed, and judgment given for defendants. 

Appeal allowed with costs. 

Attorneys :— For appellants. J. M. D4vie«, 
for Wooliey and Harwood ; for respondent, 
Guy. 

Thubsdat, Novbhbbb S4. 

begiva v. bobebt macbt. 

JBmbezzlemetU-^eneral DeJSeieney^ Fraudt^ 

Unt Intent, 

Special case stated by Mr. T. S. Cope. 
Chairman of General Sessions. Bsllaret 

Mr. Chomley appeared for the Crown ; Dr. 
Mackay for the prisoner. 

The case stated was as follows :— 

**At a court of General SewiionM, held at Bal- 
larat on 6th September, 1870. Robert Maccy 
was informed againnt for that he. on 15tn 
November, 1869. did embezzle the sum of 
£999 OS. 2d., the money of the shire of Cres- 
wick. The information contained one count. 
It was proved on the trial that prisoner was 
for many years secretary and treasurer of the 
shire of Creswick, and th^t he continued to 
act as such up to 15th November, 1869 ; that 
asi such treasurer his duty was to receive the 
revenues of the shire, and pay into the bank 
of the shire all moneys received by hiui 
within three da>s from tne time he received 
the name, when the money he received 
amounted to £20 ; and that between 18th Oc- 
tober. 1868, and 15th November. 1869. monfys, 
amounting in all to the sum of £^25,864 lOs. 
5d., were received by the prisoner as treasurer 
of the shire, such moneys having been ob- 
tained from day to dsy from various sources 
of revenue to which tue shire was by law en- 
titled, inclttdintf rates, licences, tolb. finen, 
contractor^i' deposits. &c. The whole of the 
amounts so received were entered in the 
books of the shire kept by the prisoner. It 
was proved that between 18th October. 1868. 
and 15th November, 1869, there was paid 
into the bank, to the credit of the hbire 
Council, by prisoner the sum of £24,865 54. 
3d. only, showing a deficiency in reitpect of 
the moneys received by the prisoner between 
the said month of October. 1868. and Novem- 
ber. 18G9. amounting to the sum of £995 5i. 
2d. ; but it was not proved, save so far as it 
might be inferred from the existence of a 
general deficiency in the accounts between 
the above>mentioned dates, that any specific 
sum of money was embezzled by the prisoner, 
nor was it proved that at any particular 
day or peiiod, except as aforesaid, between 
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October, IWW. and Noveoiber, 180V, ua 
•cl of enbezilement took place, the en> 
denoe relied ii|x>o on the part of the proeeea* 
tioii, to eastaiQ the information, being tAie 
fact of the general deficiency in the amonnl 
of money received by the priioner between 
the laet-mentionfd dates. Gonnsel for the 
prisoner submitted that tbe evidence was in- 
anfficient to sustain the information; that no 
act of embezzlement, at charged, was proved ; 
that there was no proof of a general deft* 
eiency in respect of moneys received bf 
the prisoner on the day laid in the in- 
formation, or on any other day, or 
wiihin any particular period less than a 
9car ; that if the information, containing, as 
It did, one count only, was sustainable upon 
the evidence, the prisoner might practically 
have to answer for a series of acts of alleged 
••mbezzlement extending over a period from 
15th October, 18G8. to 15th November, 1869. 
and asked me to direct the jury to acquit the 
prisoner. It was contended, on the part of 
the prosecution, that it was not necessary to 
prove that any specific sum of money was 
embezzled, or to prove any act of embezzle- 
roent, at any specific time or period between 
October, 18G8. and November. 1869. and that 
the existence of such general deficiency as 
hereinbefore mentioned was sofiicient I 
stated that I would reserve tbe question for 
tbe consideration and determination of your 
Honours, and I told the jury that if they 
believed that between 18th October, 1868. and 
15th November, 1869. the prisoner had re- 
ceiv«'d by virtue of his office the sum of 
£25.861 lOs. 5d., and that there was on said 
last-mentioned day a deficiency upon the entire 
account as chanced in the information, not- 
withstanding that the evidence did not show 
that any specific amount was embezzled at 
any particular day or period between 
tbe said days, they should find the 
prisoner guilty, otherwise acquit him. 
The jury found the prisoner guilty, with a re- 
commendation to mercy on account of the 
prisoner's age and the loose manner in which 
the accounts of the shire of Creswick were 
kept. I sentenced the prisoner to 12 months' 
imprisonment with hard labour, but respited 
tbe execution of the judgement until the ques- 
tion of law reserved for your honours' decision 
shall have been considered and determined. I 
have reserved for the consideration of your 
honours the judges of the Supreme Court tbe 
following question, which I now respectfully 
submit : — Was the existence of such general 
deficiency upon the prisoner's account as is 
herein set forth, without any evidence of any 
act of embezzlement of any specific sum of 
monev at any particular time, or between any 
specific period other than that between tbe 
said months of October. 1868, and November, 
1869 Hufficient to sustain the information, 
and was my direction to the jury correct in 
law?' 

Dr. Mackat argued that the mere exist- 
ence of a general deficiency was insufficient 
to maintain an information for embezzlement 
Vhere must alMo be evidence of a fraudulent 
intention, and there was no proof of any such 
intention here. In all tbe cases where a con- 
viction for embezzlement was upheld, fraud 
was held to be an essential element, and to he 
clearly proved. B. v. Orove, 1 M. C.C. 447 ; 
Beg. V. Moahe, 1 Dears, G. C, 6?7 ; Beg. v. 
Prottde, 1 L. and C, 97 : Beg. v. Lister. 1 D. 
and B., 118; Beg. v. Keena, L. R. 1. C.C. 
R , 115 ; Beg. v. Bichanlson, 2 F. and F., 
343 ; Beg. v. Monckton, 3 W. W. and A*B., 
25. 



Mr. CnoMLET.— There is no question a« to 
intention reserved by the case ; that was left 
wholly to the jury. The only question is 
whether the general deficiency in theacconnte 
is sufficient to maintain the indictment, or 
whether evidence mu^t be given of tbe mi4- 
appropriation of specific sontt. It has alresdy 
been held in Reg. v. Monekfon. 3 W W. and 
A'B., 25, and Beg. v. Ashft^rd, 2 Wy. & W.. 171, 
that evidence of the general deficiency in 
sufficient 



Tbe Chibp Jusncg— There are two very 
distinct questions— one if a prisoner can be 
found guilty of embezzlement when there is 
proof of a general deficiency without proof of 
the embezzlement of a specific sum? second, 
whether the existence of a general deficiency 
in the absence of other proof of fraud, is 
proof of embezzlement? The first question 
we have already decided in strict conformity. 
a<« we believe, to the English csf^ea Tbe other 
bus not been decided at all. The first is the 
only question, we think, involved in this case; 
and that we have not been asked if there is 
any iiroof of a f randnlent intention, and we 
are not called on to decide it We think 
that evidence of a spedfio act of embezzle- 
ment is not necessary. If the prisoner were 
to be tried again for any specific item he could 
plead autrtfiM acquit — or convict, as the case 
may be — ^and show that the act charged oc- 
cuired between the dates in which the gene- 
ral deficiency was said to have occurred. 

Conviction affirmed. 

Attorneys :— For the Crown, Gumer ; for 
the prisoner, PorcelL 

BBGINAV. BROCKKAN. 

Larceny— Stealing a C/teque. 

Special case stated by Mr. R. W. Pohlman, 
Chairman of General Sessions, Melbourne. 

Mr. Dunne for the Crown ; Mr. Molesworth 
for the prisoner. 

The information against the prisoner con- 
tained two counts— first, that he did feloni- 
ously steal, take, and carry away one valuable 
security for tbe payment of money, to wit one 
cheque, of the goods and chattels of George 
Barron. Tbe second count charged the 
prisoner with feloniously stealing certain 
moneys, of the moneys, goods, and chattels 
of George Barron. Barron, who had 
been a digger, in January last answered 
an advertisement which the prisoner, 
a miller at Richmond, inserted in a news- 
paper for an active young man as an 
tmployi. Barron was then told that if he 
wanttMi tbe situation he would have to lodge 
£300 cash security as a guarantee for his 
honesty, because he would be required to sell 
the produce of the mill and collect money. He 
afterwards entered into the engagement, 
lodging a cheque for £300 in the hands of 
Brockman, which the latter cashed at the bank. 
Tbe following is a copy of the agreement : — 
"Richmond Flour-mills, Feb. 7, 1870— I, 
George Barron, agree to work for William 
Brockman, Richmond, at £1 per week and 
board, and to give £300 as security for three 
months, free of interest— George Barron, 
William Brockman. Witness— Richard Tom- 
lins.'* The cheque was also dated 7th Feb- 
ruary, and was paid same day. In April, 
Barron lent the prisoner, at the latter's re- 
quest £100. making in all £400 held by the 
prisoner. The engagement was only for three 
months, but Barron was unable to obtain 
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either his £100 or the £300 aecarity, and on 
the 2l8t July he left prisoner'B M*nrioe with- 
out receivlDg the £400 back. The prisoner 
shortly afterwai-ds become insolvent. 

The case for the Crown was that the agrea- 
ment with the prosecutor was a device and 
artifice of the prisoner to cause prosecator to 
depoidt £300, to be held as security, the pri- 
soner intending not to hold it as security, but 
to steal it \ that he took the cheque with that 
felonious intention, and converted it to his 
own use. It was objected for the prisoner 
that there was no proof that prisoner ob- 
tained the cheque by artifice or fraud ; that 
prosecutor voluntarily parted with the posses- 
sion of and property in the cheque, intending 
that prisoner should cash it^ and retain tbn 
proceeds; that there was no proof of anr 
ttilunious intent; and, as to the second 
count, that the moneys at the bank were 
never in the possession of the prosecutor. 
The caue was sent to the jury with the intima- 
tion that, if they were of opinion from the 
evidence that pronecutor deposited the 
cheque to be held as security for his conduct, 
and that prisoner was not to have the use of 
the money, and that the sucgestion of the 
security was but an artifice to obtain posses- 
sion of the money, prisoner intending at the 
time he got it to appropriate it to himself 
and defraud the owner of it» he would be 
guilty of larceny. Prisoner was found guilty, 
but the question was reserved if there was a 
case to go to the jury. 

Mr. MoLxawoRTH.— The prosecutor gave 
the ch«'que on the faith of the solvency of 
the prisoner, and had only a civil remedy. 
He also parted with tlie property in the 
cheque. It was not intended that that 
identical cheque should be returned to him, 
but only its equivalent in money. As the 
prosecutor had given the property in the 
cheque to the prisoner, the latter could not 
be said to steid it Hh (quoted the cases 
collected in 2 Russell on CrimeSt pages 197 to 
223. 

Mr. DuNNi urged that the prisoner in- 
tended to steal the cheque when he made the 
agreement with prosecutor ; and it did not 
matter whether Barron had parted with the 
property in the cheque or not. Beg v 
Thompson. L. and C, 225; B, v. Oliver, 4 
Taunt. 274. 

The Ck>urt held that there was evidence to 
{o to the jury, and that priM>ner was properly 
oonricted. 

Attorneys :— For the Crown, Gnrnerj for 
the prisoner, Snowden. 

•■ ♦ — 

Fbidat, Novembib 25. 
m'lxak v. wbaric. 

Crmon Lands-^UnatUhorised Oceupatiot^^ 
Miners* Right-^Dam, 

Appeal from pettv sessions, Msldon. 

Mr. Molesworih for appellant ; Mr. M Tar- 
land for respondent. 

The complaint was preferred by James 
M'Lean, Crown land bailiff, and alleged that 
James Wearn was in unauthorised occupa- 
tion of Crown lands at Maldou. It was proved 
that the land in question was Crown land, 
and that defendant was in occupation of it ; 
that it adjoined other land held by him by 
virtue of a licence under the 42nd section of 
the Land Act 1865. The defendant produced 
to the Court the following certificate:— 
** Maldon, August 10. 1870. I hereby certify 
that James Wearn did on the 23rd March, 
1870, make application under the CasUemaine 
Mining Byelaws, Na 4, Sec 10. for a site for 



a dam for domestic use situate at Wattle 
Gully, Maldon, and that no objection was 
raised aaainst the same being granted. 
RoDiBT Nankivkll. mining registrar." The 
pdioe magistrate dismissed the case^ and 
complainant appealed. 

Mr. MoLBawoBTtt.— These proceedings are 
taken under section 93 of the Land Actl869L 
The fact that defendant was a iicensee under 
the 42nd Sf ction did not give him any right 
to hold this land ; nor did the Mining Act 
authorise the holder of a miner*s ri^ht to 
occupy the land for a dam for domestio por- 
pojMs. The Miniu^i Act only refers to pemna 
mining, and there is no proof that Wearn was 
engaged in mining. Even if he could hold iti 
his title was not properly proved. The bye- 
laws (published m the OoMelU^ 1869, page 
217) made certain regulations for the obtain- 
ing of water pririleges, and gave a form of 
certificate which was totally different from 
the certificate produced here. 

Mr. M'Fabland did not rely on the fad 
that the defendant was a lioenaee under seo- 
tion 42, which was only mentioned to identify 
the land. The Mining Statute, No. 291, sec- 
tion 71, save ample power to the mining 
board to pass such bye-laws as the present 
and no limit was assigned with regain to the 
quantity of land that may be occupied. Seo> 
tion 5 gave the holders of miners* rights the 
right to occupy dams and use the water for 
domestic purposes, subject to the bye-laws of 
the board. 

The Court stopped Mr. M'Farland. 

The Chief Ju8TicB.^The defendant is 
summoned for being in unauthorised ooenpa- 
tion of Crown lands. That complaint is su* 
ficientljr answered by showing that he is in 
occupation under a miner's liaht The dis- 
tinction attempted to be drawn between being 
the holder of a miner's right and being ac- 
tually engaged in mining is one I cannot un- 
derstand. The arrangement as to the dama 
is left to the miners themselves. If defendant 
dams the water in an unauthorised way, he 
may be subject to an application by othen to 
get the water. 

Appeal diiimiiised, with costs. 

Attorneys : — For appellent. Gumer; for 
respondent. Lynch, for Merrifield. 

Friday, Novxmbbb 25. 

BBGIKA V. BALCOMBB. 

Order to Justices tP hear VomplaxnL 

Order ntsi. calling upon justices at St 
Kilda to show cause why they should not hear 
and determine a complaint, Fowler v. Higgins, 
for a nuisance at common law. 

Mr. Higinbotham in support of the order ; 
Mr. Fellows showed cause. 

It appeared that when the case was called 
on, the justices said that they liad no jurin- 
diction, and dismissed the comiilaiut The 
entry in the court-kxiok was " Di^njiMtd for 
want of jurisdiction ; and we are uf opinion 
that no nuisance exists." 

Mr. FxLLOws urged that the magistratea 
had a discretion in the matter, and on the 
authority of Reg. v. Jngltatn, 3 New Sessions 
Cates, 6^, the Court would not interfere. 
1 he order also required the justices to hear 
and determine ; whereas they could not deter 
mine, all they could do was to take evidence. 

The Court held that the magistrates had no 
discretion, but must hear the case. The order 
absolute would be simply to hear the case, 
and as this was different from the order ntsi 
no costs would be allowed. 

Order absolute^ without coats. 
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BANCO. 
(Before their Honoars Sir W. F. Stawell, 
CJ., Mr. JaMtiott Barry» and Mr. Justice 
WilliamH.) 

Friday, Novembkb 25. 

THE QUBBN ▼. WEBSTBB EX PABTB FABQUHAB. 

Prohibition —EniitUng Affidavits, 

Ord«*r nisi to prohibit the jUHticea at Day lea- 
ford from enforcing an ord«r fining Farquhar 
Ih., with costM, fur wilful trespass on the piro> 
perty of Mariin Harrison, on the ground that 
the justices had no jurisdiction, a quei»tion of 
title being involved. 

Dr. Mack ay in support of the order ; Mr. 
Fellows tihowed cau»e. 

A preliminary objection was taken that the 
affidavits on which the order was obtained 
were entitled ** In the matter of an applica- 
tion," &&, for a prohibition. They ebould 
have l)een sioiply entitled* **In the Supreme 

Ck>urt" 

Dr. Mackat said the words were mere sur- 
plusage, and could be omitted. 

The Chief J csTicB paid that it was improper 
to entitle the affidavits in a canae, as there 
was no cause before this Cuurt. The entitling 
was, however, mere surpluhSRe, and need not 
be looked at. l*he rule would be ab»olute ; 
and, as the applicant was bound to come 
to the Court to sec the tiiugistrates riKhi^ he 
outfht to be allowed bis costs. 

Order absolute, with costs. 

Attom*'ys : — For Faiquhar, Kd wards, for 
Geake ; for Harrison, O'Hallomu. 

COOK ▼. m'cullagh. 
Appeal from Petty Sessions—Recognisances. 

Appeal from petty sessions, Ballarat 

Mr. Fellows for appellant ; Mr. Adamson 
for reftpondent 

Defendant was fined £212 15s. with 5s. costs, 
for possessing a larger quauiiiy of gunpowder 
tbsn was allowed by Iaw. 

The recognisance entered into was for 
£426 double the amount of the penalty and 
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008U. 

Mr. Adasisok took a prtrliroinary objection 
that the recognittaiice was iiiNutiicieni. It 
nhould not have included the costM, but l^eeu 
for double the ainoantuf the peiialty only. 

The Court held the objt-ctiou fatal, and dis- 
misKed the appeal, wiihuut coaUi. 

Attorneys :— For Appellant, J. M. Davien, 
for Holmes and Salter ; for lespoudeutk 
Gurner. 

RBBVES V. M'caFFERTT. 

Appeal^Mining Company— FuiyeUure of 

tiihartM, 

Appeal from petty Ae.s»i(>n9, Ballarat. 

Mr. Fellows for appellant, Mr. IIi>;iubotbam 
for respondent. 

M'CaftVrty was summoned by the ofHcial 
asent of the Union Qaariz mining Company 
for £170 contribution on oO bhart-s. Dctend- 
ant pleaded that the bhures hud been duly 
forfeited by a resolution of the hoard of direc>' 
tois of 11th October, 1809. wliich forfeiture 
had been duly conhrmea on the same day. 
The rules and share reeiiMter were put in 
evidence by complainant. The r(*gibter showed 
that defendant viis re^ibtored for the 50 
shares sued on, but ito entry ^as made 
that the shares bad ever been forfeited. It 
also appeared that A. J. Forbes, one of the 
directors, hud transferred all lib contributinir 
shares on lOth September, 18G9, to one John 
Thomas. Kule 14 was * * that a boui d of direc- 
tors, consisting of seven shareholders, each 
of whom shall be registered in the books of 
the company fur 10 contributing shares, shall 
be elected at the lirst general meeting of the 
company, and such directors i^hall continue 
in ofiice till next meeting." ** If any director 
bball resign, or refuse to act, or die, 
or have his estate stquestrated for the 
benefit of his ';reditor«i," then he niiKht 
be removed, and another appointed. Kule 
16 provided that three diiectnrs should 
form a quorum. Kule 24. "The direc- 
tors may declare forfeiud any shares on 
which any call shall be unpaid for seven days 
after the day mentioned in the resolutions 
making such call . . and should atiy of 
the calls due upon such bhares be utipaid at 
the time of the then next or any subsequent 
meeting of directors, such meeting shall con- 
firm such forfeiture, and upon such confir* 
mation such shares, together* with all calls 
paid thereon, and all l)en^fit* and advantage 
attending the same, bhall hencefoith be for- 
feited ; and the co-partuerbhip in so far as 
respecta.the ownership of such shares shall, as 
far aa regards such bhares, be thereupon deter- 
mined, and put an endtoby the manager enter- 
ing in the share regi>ter«>|i|Kitiire the bhares so 
forfeited the words * forfeited by a resolution 
of the board of directors.* " Uule 27 required 
minutes of the proceeilings to be kept, and 
to be signed by the chairman. The defendant 
was examined, and (aid that he hud t>een 
holder of the shares in question, and had 
paid calls, but he had sold them some 

time previously to a person, named Miller ; 
be also said he believed the shares 
had been forfeited. 'i*be minute-books 
were produced by the late manager, and 
handed to the Bench, on Oehalf of de- 
fendant The minute-book showed that the 
shares were forfeited at a meeting of the 
di^tors on 11th October, 18C9 ; and that at 
another meeting on the same day the for- 
feiture was confirmed : these minutes were 
not f-igned. At the meeting on the 13th 
September at which the call was made for 



nonpayment of which the shares werefoi- 
felted the only directors present were Messrs. 
Steinfeld, Forbes, and Muir ; and as Forbt^a 
had previously tranaferred all his shares, it 
was objected that he could not act as a 
director : the call was improperly made, and 
the sharts were illegally forfeited. It was 
also objected that no entry hud been made 
of the forfeiture in the share register opposite 
defendant's stares, in accordance witb the 
24th rule, consequently the forfeiture had 
not been completed, "i he justiires held that 
there had been a forfeiture, and dismisbed the 
complaint. 

Mr. Fellows.— The minute-books have 
not been proved, and there in no evidence of 
the truth of the statements contained in the 
minutes. If the minutes are true, still the 
rule requiring the entiy of forfeiture to he 
made on the share regibter had not been com- 
plied with. The forfeiture was incomplete. 
The call of 13th Sepf-einber was also impro- 
perly made, as Mr. 1' oi bes was not qualified 
to act as director. 

Mr. IIiGUfBOTHAU.— The minute-books are 
the only evidence it u possible to obtain 
against a company ; and no objection was 
made at the proper time that they were im- 
properly proved. The rule requiring the 
manager to enter the forfeiture on the sharo- 
regiatcr was merely directory ; the shareholder 
had no control over the manager, and his 
rights could not be allet^ted by the omij^sions 
of the manager. In Knigh*'B case, L.U.. 2 
Ch. App.. 321, where the manager made 
entries of forfeitures in the share-books, but 
where there was no minute authorising the 
forfeiture, the forfeiture was held good. The 
forfeiture here was complete on the passing 
of the resolution, and subsequent omissions 
could not afi'ect that. 

The Chief Justice.— The objection was not 
taken at the proper time to the iproof of the 
niinute-books, and we cannot now entertain 
it. It u said that there was no entry in the 
reeibter of the forfeiture. The rule enables 
shares to be forfeited, and directs the manager 
to make the entry, in order to *' deter- 
mine the co-portneiship," whatever that 
might mean. The omission to make the 
entry does not prevent the forfeiture if due 
notice has been given,— if there has been a 
declaration of forfeiture, and that declaration 
has been confirmed. It is also objected that 
one of the directors was not qualified ; but the 
rule only applies to qualification at the time 
of the election. We think the decibion 
light. 

Appeal dismissed. 

Attorneys : — For appellant, Hornby, for 
Randall and Mitchell; for respondent^ Cle- 
verdon, for Lewis. 



Saturday. November 26. 

XLVGLEii AND ANOTHER V. BLAIN. 

DsiiMtrrtr—Atjrttmtnt to ** Trantfer*' Land^ 

" Uood Titlt," 

Demurrer to declaratior 

Mr. Fellows for plaintiffs, Mr. Bonny for 
defendant. 

The declaration was on an agreement that 
defendant should sell, and plaiutifi's should 
buy, the Deep Lead Hotel, at a place called 
Gobur, and the defendant by said agreement 
did guarantee to give to plaintifi's a good 
transfer of said land. Ihe breach alleged 
was that defendant did not make to plaintififs 
a good title to said land, but failed to do so, 
whereby the plaintiffs, having taken poaaer 
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ikMi of Um luid uid piid te the lamo. w«ra 
etoeted. Demomr— that the dedaratfam 
•bowed no hrreeh of the ncreement. 

Mr. Bumrr.^The agieement to to give a 
food tnuiefer. whereei the brauh elufled to 
that a ffood title to not (Iven— two things 

J fnite distinct Thebieach aUeged ought to 
oilow the agreement 

Mr. Fbllows admitted that hat relied on 
the implied contract to give a good title. 

Mr. Bunrr.— The title to the land doci not 
lie in tranefer. Transfer m««ne limply 
giving pouMmion, and plaintiffs had poe* 
s a m i o n ; it did not mean a good title. 
The word goarantee was not a technical ex- 
pression in relation to land, and the agree- 
ment altogether showed that there was no in- 
tention to warrant the title. 

Mr. FALLOWS —To whatever interest it was 
intended should be sold the defendant mnst 
mske a ffood title— /TtrigrAM v. Parber, 8 
M. k W.. 244 : HaU v. BtUy, AVLk Or.. 410. 

The Court held the di'claration good, and 
gave jndgment for plaintiffs. 

Attorneys:— For plaintiffs, Clayton; for 
defendant Jennings and Coote. 

XAHEB (aPPBLLAVT) V. MULmrT (USFOirDIlIT). 

Appeal-~Bwattah§ Statute, No, 369, SeU, 327 
— TolU'-Exemptkm. 

Appeal from petty sessions. 

Mr. Fellows for appellant ; no appeaiance 
for respondevtt. 

The appellant was a toll-keeper, and had 
been fined by the ja«tioes for demanding toll 
twice ill 24 honrs from the repondent 

Mr. Fellows.— The question to whether a 
toll can be demanded more than once in 24 
hours for the same vehicle and the same 
horse pasning tbroush any toUbar in a 
borough. The act regulating the payment of 
tolto in the Boroughs Statute, No. 359. Sec- 
tion 327 exempts from tolls a number of per- 
sona, and then proceeds-'* No toll shall 
be demanded or taken for any animal or 
vehicle returning or ffoinp through any toll- 
bar ai amy time within 24 hours after toll 
shall have been paid at such toll-bar in re- 
spect of such animal or vehicle. Section 324, 
which provided for the imposition of tolK 
used the words '* passing or repassing,'* that 
is, every time they went through. The ex- 
emption clause, No. 327, must be read in 
reference to thto section. 

The Chief Jubticb.- The words " at 'any 
time within 24 hours" seem to imply thist 
they may pass as often as they please. 

Mr. Fellows.— But the word "returning" to 
«sed, and it implies that the passenger can 
only repan once on the same tolL The same 
expression "returning" to often repeated in 
the same clause in reference to attendance at 
funerals and churches. They all impiv one 
return only. The respondent wtohed the 
words "at any time** to be read "at any 
thnee." 

The Chiiv Justice.- We think that the 
justices were right in thto case, and that the 
appellant was properly fined. The words are 
" returning or going at anv time," and there 
to no limitation to the number of times which 
a person may return or go within the 24 
hours. 

Appeal dtomissed. 

Attorney r—For appellant Madden. 

BBOIVA T. CALL IX FABTI HOOD AHD BX PABTH 

GOSDBir. 

W'Mes, Beer. andSpirUs Sale Statute, Sect. 64 
—Far/eUure of LkenBe—*' DUapidaUd " 



Orders «tf« for a pnhibitioii to nstrain the 
Justices from enforcing an order cancelling 
the licence of the Mvlboome Oin Palaoe: 
and another order cancelling the licence of 
the Arokde HoteL 

Mr. Fellows appeared in support of the pro- 
hibitione; Mr. Adamson and Mr. Miller 
showed cause. 

The licences were cancelled under section 
M of the Wines, Beer, and Spirits Statute, 
because the hoteto were allowed to become 
'* dilapidated." The evidence of Inspector 
Kabat was, as to one of the hotela that water 
was coming through the ceilings, bricks were 
falling out and that one of the fireplaces 
wanted rebuilding. In the other case, the 
paper was coming off the walls, and it was 
also Strom that the place was very dirty. The 
question was, whether thto amounted to 
•videnee of dilapidation. 

Aninst the orders it was urged that as 
" duapidated" wee used in the statute after 
the word "ruinous," it meant something 
abort of ruinous : tilapidation meant such 
4ton»air as would destroy the aocommoda- 
whica each hotel was required to possess by 

see. 19. It was to be presumed that the 
honsss were in a proper state of repair when 
the licences were granted. But now tliey had 
not the accommodation required by the aclL 
Besides, it was a matter entirely for the 
justices, who had all the evidence before 
them, wherfSN thto Court had only the affi- 
davits as to what passed. 

In support of the prohibition, it was urged 
that the evidence chiefly related to dirt and 
the extotence of dirt was not dilapidation. 
Thto being the cane of a forfeiture, the Court 
should see that there was more than a mere 
edntilla of evidence against the defendants. 

The Chief Jubticb.— The evidence to cer* 
tainl^ very slight ; dirt or want of paint to 
certainly not dilapidation ; but there to other 
evidence, and we ought not to interfere 
merfly as to the degree of evidence on which 
the justices should act 

Mr. Justice Babry.— We are not to treat 
these cases as actions by landlords against 
tenants to enforce a forfeiture, where strict 
evidence would be required. But a publio- 
house keeper takes hto licence subject to cer- 
tain conditions, and one of these conditions 
to that hto licence shall be forfeit«fd if he do 
not keep hto hotel in a state of repair. I 
think there to evidence that the appUcanta 
did not comply with thto condition. 

Orders discharged. 

Attorneys :— For the appUcanta, OiUott ; for 
\ respondent Ourner. 

BBBVXB ▼. FOBBBS. 

Appeal from JuaUces—Summone, 

Special case from the justices at Ballarat 

Mr. Fellows for appellant ; Dr. Madden for 
respondent. 

The defendant Mr. A. J. Forbes, wss sued 
by^ the official agent of the Union Qnarts- 
minina Company (regtotered) for contributions 
on 100 shares in the company; but the 
justices dtomissed the case, on the ground of 
a defect in the summons, 

Mr. Fellows.- The question turns on the 
efficacy of inverted com rose. The certificate 
of registration of the company calif d it the 
"Union Quartz-mining Company" (Regis- 
tered) In the summons it was descrihed as 
'*Th«i Union Quarts-mining Company" (Regis- 
tered), and on the ground of thto variance 
between the summons and the certificate the 
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justices dismissed Ihe case. Bn% the Tarianoe 
was immaterial, and did not affect the case. 

Dr. Maddbn reftsrrnl to the case of IrtdaU 
V. the Ouidinff Star Quarlzmkuiig Company, 
The Argus, 4th September, 1867, where the 
omissiou of the word *' qoariz** was held ma- 
terial. 

The Chikf JosncB.— The Tarianoe is not 
material, and the justices ought not to dis- 
miss a case on the ground of Tariance. 

Appeal allowed. 

Attorneys :— For appellant, Stedman; for 
respondent, Macgregor, Ramsay and Brahe^ 
for Hardy, Doward and Madden. 

» 

MOKDAT, NOVIXBEB 228. 
BTACPOOLB V. GLASS. 

Ifutruments and Seeurities Statute, Sect. 98— 
Registering Power of Attorney — Deed of 
AssignmetU—*'OtIter Specialty." 

Rule nisi to enter a verdict for defendant 

The action was brought on a promissory 
note for £2,407 5i. 8d., given by defendant^ 
Hugh Glass, to the plaintiff, Adam Stacpoole. 
Plea— that the defendant had assigned his 
estate under the Insolvency Statute 1865 to 
John Goodman and James Moore, as trustee 
for the benefit of his creditors. The signatures 
by a number of creditors to the deed 
were admitted, but several were objected to. 
These had signed by attorney, and the powers 
of attorney authorising the signatures were 
not filed with the regittrar-generaL If these 
signatures were not admitted, the deed, 
though signed by a majority in number and 
value of the creditors, was not signed by 
four-fifths in number and value, as required 
by the Insolvent Statute. Section 98 of the 
Instruments and Securities Statute provided 
that no execution by an attorney of "any 
oonvevanoe, mortgage, or other specialty,' 
should be valid unless the power of attorney 
was filed. The contention for the plaintiff 
was that the words '* other specialty*' included 
deeds of assignment for the benefit of cre- 
ditors ; while for the defendant it was urged 
that ** other specialty "must be of the same 
class as mortgage or conveyance, and did not 
include deeds like the present At the trial 
a verdict was returned for plaintiff, subject to 
the question whether the signatures to the 
deed were sufficient 

Mr. Ireland, Q.C., Mr. Fellows, Dr. 
Dobson, and Dr. Madden moved the rule 
absolute ; Mr. Higinbotham, Mr. Webb^ and 
Mr. Williams showed cause. 

For the plaintiff it was urged that the 
powers of attorney must be filed, and that the 
term ** specialty" could not be limited to 
deeds relatiug to land. The act from which 
the Instruments and(Secnrities Statute was 
copied, which provided lor the registration of 
powers of attorney, used the words ** land and 
other property," showing that the original 
intention of the Legislature was to extend 
the act to powers of attorney relating to some* 
thing besides land. In Tamlm's Jsow Die* 
tionury ** specialty" was described as a bond 
or writing or deed under the hand and seal 
of the parties ; and this definition was used by 
the text writers— CAiMy on Contracts, page 'A. 
2 Stephen's Blackstone, 54. A creditor^ deed 
was au instrumeut under seal, and therefore 
came strictly within the definition of specialty. 
It was not, therefore, neceitsary that the 
specialty mentioned in the Iii«truments and 
Securities Statute should be uf the same class 
as "conveyance" and ** mortgage." But, 
even if it was necessary, this deed was. a 



specialty of that description. A creditor'* 
deed must purport to convey all the real and 
personal estate of the debtor, although he 
may have none to oon?ey. The signatures 
of the creditors were not necessary to make 
the conveyance a valid one from the debtor 
to the trustees, but they were necemuury to the 
release of the debts, and the deed could not 
be separated ; it was good or bad altoiether. 
"Pratt V. WUUams, 6 Wy., W., and A'B , 22 ; 
Lovelock 9 Franklyn, 8 Q.B., ;$79 ; Caro o. 
Vevine, Holes of Vats, 67, and Woods sm^ lAs 
'JVansfer of Land Statute, Ifotes of Cases 2tl^ 
HcufuH V. imene, Vict Law Timeti, 174. 

For the defendant it was urged that the 
"specialty" referred to in section 98 must be 
^usdem generis with mortgage and convey* 
auce. It was true that ** specialty," in its 
widest sense, did mean any deed, but in this 
ease it was used in connexion with other 
words, and must be limited by them. The 
word "person," for instance, was said by 
Tomlin to mean a man or woman, and of 
course so it did in its ordinary seuite, but in one 
act where it was used it was held not to mean a 
coachman. ** Tenement" too, in its ordinary 
sense, would mean a rent-charge, or tithtss ; 
but in The Queen v, I/evUle, 8 Q.a, 45A 
where a local act provided for rates on 
houses, buildings, and "tenements," it was 
held that tenement did not mean titheh, 
and must be restricted by the use of the word 
** houses." In this case, too, if spedidty meant 
every cla« of deed, there was no necessity to 
use the words *' morrgage " or "couveyanoe," 
for they would be included in it It was said 
that the deed must be taken as a whole, and 
that it could not be used for one purpose and 
rejected for another. But it was subuiiited 
it could be so used. The deed was a good 
conveyance at common law, without the 
assent of the oeditors. and it was mi held by 
this Court in White v. Young, Australian 
Jurist Reports, 16L Here it was u«ed, not 
as a conve;yauce, but as a release by the 
creditors of the defendant The argument 
for the plaintiff must go this length, that if 
half a dozen creditors more than the four- 
fifths in number and value had signed 
by attorney, and the powers were not regis- 
tered, the deed would be void. The other 
cases quoted in the doctrine of nusdem generis 
wem—Sandyman v. Breach, 7 B & C, 98; 
SutUm V. Parker^Notes of Cases, 15. 

Judgment was given on December 2. 

The Chuf JuBncx.— Rule titsi to enter a 
verdict for the plaintiff. A deed of assign- 
ment for the benefit of creditors under 
the Insolvency Statute 1865 was exe- 
cuted by attorneys of creditors, and the 
power of attorney has not been registered 
in compliance with thelnstrumentsanddtecuri* 
ties Statute. Its object is to hold out induce- 
ments to persons to resister all powers of 
attorney. Section 96 evidently conveys that 
intention. That section is curative and 
auxiliary. Section 98 enacts that ** no con- 
veyance, mortgage, or other specialty which 
shall hereafter be executed by the attorney 
shall, unless confirmed as aforesaid, be of 
any force or validity whatsoever unless the 

Kwerof attorney shall be filed as herein- 
fore directed." This section was considered 
by us in Pratt v, WiiUams, but that case does 
not in our opinion, affect the present Aa 
contradistinguished from section 96, it is 
eminently destructive. It interferes with 
the common law right of every person to 
execute any document by attorney. Whether 
the Court would compel an unwill* 
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ing imrohaaer to accept a conYttyaoce 
or a title in which deeda have been mo execated 
it in QunvoeMary for ni now to determine; 
bat the onmmoii Uw oonfen oa every person 
the right to exeuat4» any docnment by attor- 
ney. Apart alUigetber from the qnestion 
imroediarely in iiwae, it woald be incnmbent 
ou the Coart in conitming these sttctiona to 
onatme one liberally the other very itrictly. 
The curative and auxiliary section we should 
construe liberally; the destrucrive section, 
the one in derogation of the common law 
right, ought to be omstrued strictly. Sec- 
tion 96 runs thus :— " In case any person shall 
have heretofore confirmed, or shall hereafter 
confirm, in writing, any conveyance, mortgage, 
deed, or other specialty or simple contract 
in writing purporting to be executed or signed 
by such person bv his attorney . . Such 
confirmation shall be conclusive evidence of 
the sufficiency at law and in equity of the 
authority of Mich attorney to execute, sign, 
or do such conveyance, mortgage, deed, or 
other specialty, without production or proof 
of such power." Section 98 omits the word 
** deed,*' and evidently with some object. We 
do not think it is open for us, consistently 
with the rules of interpretation, to run 
the words "mortgage" and "deed" to- 
gether, as "mortgage deed." The expr»*s- 
aion "mortgage deed" is inartificial. The 
word "deed has been intentionally 
omitted in sect 9R^ and the words " convey- 
ance, morttfage, or other specialty" relate, we 
think, to land, and not to personalty. Taking 
the object of the act and the construction of 
the sections, we are of opinion that sect. 96 
relates to realty and personalty ; sect 98 to 
realty onlv. Insect 98 the words or "other 
specialty follow "conveyance" and "mort- 
gage." and, according to the principle of 
ejasdemffeneriSt "specialty," whica ordinarily 
extends to personalty as well as realty, is 
here limited to land. It is necessary, therefore, 
to consider whether tbi^ deed of wssiiinment 
i<4 such a specialty. We have already held 
that the deed may be a valid conveyance at 
common law, although it would be void under 
the statute as a release of the debts if not 
executed by four- fifths of the creditors. The 
consent of four-fifths is necessary only to give 
a certain efficacy to the deed— namely, to 
make it operate as a release of the debts. We 
think that the execution by the crtditors, to 
testify their consent, cannot in any way 
mean a cmveyance, mortgage, or other 
specialty reUtinte to land. Their consent is 
not necessary to the conveyance of the 
assignor's title. It is only necessary in order 
to give the assignor certain privileges and 
advantages. But they convey notbinic— they 
a^ign nothing. We think, therefore, that 
the resistration of thette powers is not 
essential, that this deed has been execated 
by the reqai«ite four-fifths in number and 
value, aiid that the defendant is entitled to a 
verdict 

Mr. Justice Babbt.— I am of the same 
opinion. A deed of atisignment has a three- 
fold effect It operates as a conveyance of 
the real and personal property ; next if 
signed by a majority of the creditors, it is an 
agreement by tbem not to proceed aaainst the 

e arson of the debtor : and thirdly, if executed 
y four-fifths of the creditors, it is an 
agreement to release him from his liabilities 
to them. All three are incorporated in 
one instrument but they do not partake of 
the same characteristics. Tht^ first is a con* 
veyance, and is altogether independent of the 



agraoment for a release ; and although, in the 
execution of a conveyance the power of 
attorney should be filed, the necessity for the 
registration in the case of a release is not ao 
apparent 

Rule abaolnto to enter a verdict for de- 
fendant 

Attorneys:— For plaintiff, Dnffett; for 
defendant Brodribb. 

BMOllXA V. PAHTOBr, BX PABTE COITIVOB. 

Mandamu$ to Justicei to StaU CaM—Lcmd' 
lord and TtnaM^ 8uinmon9 to give up 
FosHSsion, 

Order nisi for a mandamus to compel the 
justices at Colac to state a case. 

Mr. Molesworth showed cause ; Mr. Cssey 
in support of the rule ; Mr. Ireland, Q.C., for 
the justices. 

In March, 1863, John Connor entered into 
an agreement to lease for five years land at 
Colac. He entered into posseiision and paid 
rent but as the agreement was not under 
seal he was merely a tenant from year to year. 
He paid rent after 1868, and remained in poe- 
feision till September last, when he became 

insolvent He was then served withnotaoa 
by A. Mackay, a farmer, who claimed the 
l^nd, to give up possession, on the around 
that the tenancy had been determined by the 
insolvency, and, as he refused to quit au ap- 
phcation was made to the justices for a war- 
rant to eject him. The justices decided 
againdt him and- granted the warrant 
and refused to state a case, as they 
considered the application frivolous, and 
only meant for delay. The affidavit of 
Mackay could not be used, as it was sworn 
before hu attorney, and the case stood over 
from Friday to enable the affidavit to be re- 
sworn. This had not been done, hot an affi- 
davit was producfd from Mr.Panton, detailing 
what occurred before the Bench, and the rea- 
sons on which they acted. 

The Chief Justice said it would be better 
if magistrates would allow the parUes to fight 
their own battles, and not interfere on either 
side after they had given their decision. 

Mr. MoLESwoBTH submitted that though 
the agreement was void as a lease yet it 
hmited the time for which the tenancy 
existed to five years, and at the expiration 
of that time Connor was bound to leave with- 
out further notice— 7*r€«» v. Savage, 4 £1. 
and BL, 36. It was on this ground, and not 
on that of insolvency, that the justices had 
decided. But even if Mackav was bound by 
hid notice, the insolvency did act as a deter- 
mination of the tenancy. 

Mr. Caset.- -Notice was served upon Con- 
nor of the intention to apply for a warrant of 
ejectment oh the ground of his insolvency. 
He went to the court to meet th)Eit case, when 
the landlord immediately changed his ground 
and based his application on something dif- 
ferent This was a tenancy froi|i year to year, 
and was not limited by the five years agree- 
ment as that Ritreement was null altogether 
— Waring w. Kin;/, 8 M. and W., 671 ; Doe v. 
^ieW. 2DP.C., 542. 

The Chief Justice.— We do not think that 
this application can be at all described as 
frivolous ; we think it was a very reasonable 
one to make. There are several very im- 
portant questions raised by it— one, whether 
a pernon can give notice for one kind of ap- 
plication, and when the defendant goes pre- 
pared to meet that relies upon another ground 
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of action altosother; another, whether 
this is a tenancy from year to year. The 
Courts lean rather to such tenancies than to 
tenancies on sufferance or at will, bat we do 
not determine any of these points now. We 
only think that this is a fair case for appeal 
Order aosoluc**, with costs. 

Attorneys :— For Connor, R. R. Woolcott^ 
for Hancock ; for Mackay, Harry and Briggs. 



Tuesday, NoyEyBER29. 

MAIN V. KIRK AND ANOTRBB. 

Foreign Judgment— Irregnlarity in Begiatra" 

tion— Waiver, 

Rale nisi to rescind orders of a judge in 
chambers of 19th and 26th May, and for re- 
payment of money paid under them. 

Mr. Fellows moved the rule absolute ; Mr. 
Williams showed cause. 

The plaintiff Main had brought an action 
against the Warrenheip Distillery Company on 
a cheque for £223 19s., and recovered judg* 
ment He had previously brought an action in 
the Supreme Court of New South Wales against 
Measrs-Kirk and Goldsbrough, and had been 
nonsuited, the costs taxed on the nonsuit be- 
ing £182 3s. Ud. So soon as he had brought 
the action against the disUtlerv company the 
Melbourne attorney for Kirk and Golds- 
brough, who was also acting for the company, 
obtained a judge's order attaching the money 
in the possession of the company for payment 
of the costs in Main v. Kirk, and subse- 
quently another order was con^ented to for 
Sayment of the £182 Ss. lid to Kirk and 
oldsbrough, and of the balance of the £223 
IS^. to Main. In September last the Supreme 
Court decided in Jonnston v. Dickson that no 
attachment could be granted under a foreign 
judgment unless a rule or summons to show 
cause had previously been granted, and such 
a rule had not been taken out in this case. 
When this judgment was delivered plaintiff's 
attorney wrote to Mr. Main asking him if 
such a rule or summons had been taken out, 
and on receiving a reply in the negative this 
application was made. 

It w<is contended, against the rule, that the 
plaintiff' had slept on his rights, and bad 
thereby waived any irregularity in the pro- 
ceedings, for he allowed four months, or two 
ttrms, to elapse before taking any steps. In 
support of the rule it was urged that plaintUT 
was ignorant that no summons was tMten out 
till after the defendant had been paid, and 
then he could do notlung, so that he had no( 
waived any objections. 

The Chief JustkCE.— The principle in these 
matters is a very clear one. A mode of pro* 
oedure which is prescribed for the benefit of 
any person may be waived by him. In this 
case the plaintiff has billowed several months 
to elapse before taking any steps. He has 
thus waived any objection to the regularity of 
the proceedings. 

Rule discharged. 

Attorneys: — For plaintiff, Jennings and 
Coote ; for defendants, Attenborough. 

HBDRICH V. THE OOMMEBCIAL BANK. 

Instruments and Securities Statute, Sect, 56— 
Bill of SaU—Registralion, 

Rule nisi to enter a verdict for defendants. 

Mr. Higinbotham and Mr. Williams showed 
cause. Mr. Fellows moved the rule absolute. 

Alexander M'Donald, a publican residins 
at Camperdown. in November. 1868, executed 
a bill of sale to John Hedrich and Alexander 



Hamilton, as trustees for his wife and family. 
This bill was not registered. In October 
1869, M'Donald executed another bill of sale 
to the same trustees of the greater part of the 
property comprised in the first bill, and this 
was duly registered. The bank subisequently 
obtainea a judgment, and issued execution 
against M 'Donald on two acceptances he had 
given. ^ Under this execution the property 
comprised in the second bill of sale was 
seized, but, the trustees claiming it, an inter- 
pleader issue was directed to try the right to 
it. A verdict was returned for the plaintiff;*, 
subjtMSt to the objections that M 'Donald had 
revoked both bills of sale, and that as he had by 
the first bill conveyed away his property. there 
was nothing for the second to operate on. 
The first objection was abandoned. The 
Instruments and Securities Statute, section 
56, required all bills of sale to be registered 
within 10 days from their being made, 
otherwise it should be void against assignees 
in insolvency and execution creditors. 

Mr. HiGiNBOTHAM Urged that the first bill 
of sale was abtioiutely void, as it had not been 
registered ; that the property did not pass 
from M'uonald ; and that, therefore, he 
could deal with it again as he pleased. In 
Richards v. James, L.R., 2 Q.B. 285, where 
two bills of sale had been given, each to a 
different person, and the first had not been 
registered, and where an execution had been 
ibpued against the maker of the bill of sale by 
another creditor, it was held that the first 
bill was void, and that the bolder of the 
second bill took the property. So it should 
be held here. 

The Chief Justice.— Does not the fact that 
both bills are h^re given to the same person 
make a difference ? 

Mr. HiGiNBOTHAM submittcd that it made 
no difference. 

The Chief Justice.— If a man can give a 
bill of sale every 10 days, and so avoid the 
necessity to register, the act would be frittered 
away altogether, to the disadvantage of 
the public. 

Mr. HiGiNBOTHAM —The Registration Act 
does not take effect till insolvency or an 
execution creditor intervenes, so that the 
public are not injured in any wsy by the non- 
registration. M 'Donald, by his first bill of 
sale, covenanted to grant further asisurances, 
and the second bill of sale only carried out 
that' covenant, for the trustees' title under 
the first bill was gone, and it was necessary 
to give another. 

Mr. WiLUAMS followed on the same side. 

Mr. Fellows.— The act would be defeated 
altogether if a fresh bill of sale can be given 
every 10 days, so as to avoid the necessity of 
registration. This is all one transaction. 
M 'Donald granted to the trustees all he could 
give, and when he executed the second bill 
he had no estate on which it could operate. 

Judgment was eiven on December 2. 

The Chief Justice.— Rule nisi to enter a 
verdict for defendant. The question is whether 
it is permissible for the owner of personal pro* 
perty to assign it by bill of sale, not regihtered, 
and afterwards to assign it again by any 
number of subsequent bills of sale. Each 
bill of sale subsequent to the first is 
executed on the supposition that all pre- 
vious sales are void, not having been 
registered. We thoii;:ht at first that to allow 
this to be done would completely neutralise 
the efficacy of the act known a^ the Instru- 
ments and Securities Statute 1365^ and that 
it was incumbent npon us to support that 
statute ; but, on reflection, we think thai wtt 
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■TO not ftt UMr«;r to act in oppodtioa, not 
ncnly to oiMi 1»l to atrwral oMi lo which w« 
w«r«iM«rrBduiarKiiiiieBl^i?JeAanif V. Jamea, 
L. IL.,% Q a. S8B^ and BiMunif «. JMw*. 
7 EL ftad BL. 565. If then were only one 
eeee in which the point hid not heen ex- 
INmdy decided, it wonld he neceneiy for ns 
to determine the qneetion for otueeWee. and 
we shoiild not hedtete to act upon our own 
opinion, even althoagH it night be apparently 
contrary to the Tiewt of the Eoglith ooarta 
But when the matter haa heen ezpnsaaiy de- 
termined hf these conrti we think their 
dediion ii binding npon vf, even though it 
may be oppoeed to onr own opinion. Jt the 
ocmrM which it panned in regard to these 
hille of aale is injnrioos to the pnblic interest, 
if will be the doty of the Lcgidature to alter 
the law as they think fiL The rule wiU he 
discharged. 

Rule discharged. 

Attorneys : — For plaintiff. Godfrey, for 
Riggins; for defendants, J. M. Dtfvies, for 
WooUeyand Hsrwood. 



Thubsdat, DxcniBaB 1. 

BBOnrA V. M ILLBB, XZ PABTB VA8R. 

Bule to Ouiljram OJfee as Borough Couneillof 
— **Ne%o8paper Vtreut/QUing m JJUtncl**-^ 
Nominatum, 

Rule t^i to oust James Miller from his 
offictt as coundlior of the borough of Wood's 
Point. 

Mr. Fellows moTcd the rule absolute ; Mr. 
M*Farland showed cause. 

An extraordinary election for ibe borough 
of WooU'h Point was beld in August last. 
The advertiitement for the electiou wan sent 
hv the returning officer to the Jamiewn 
Chronicle, a newti|>8per circulating in tbe did* 
trict. '1 he advertisement, however, was not 
inserted in the ordinaiy uewKpaper, but in a 
sort of supplement to it, described as an ad- 
vt^rtising itheet, and which, according to the 
affidavit of the relator, was not sent to all 
the subtfcribers to the pauer, but only to special 
subscribers. One of the ubjections to the 
retention of the seat by Miller was that the 
advertiitement was not Kufficient, and was not 
in a newspaper circulating in the diatricL 
Affidavits were tiled on behalf of the relator 
t» the effect that the advertising sheet did 
circulate at Wo<>d*s Poiiit, and watt obtainable 
by the public before the day of nomination. 
The priucipul objection, however, was that 
the noiniiiatiou paper and the deposit were 
not lodteed with the returning officer before 
4 o'clock in the afternoon of the day next pre- 
ceding the nominatii>n day. It was swum by 
the relator that they were deli ven-d to the 
returning officer on tne nomination day ; and 
this was not 8p**cifically denied, but it was 
sworn by Mr. Miller that he had signed the 
nomination paper on the day previous to the 
nomination. The application' for the rule to 
oust was not made till ,10th November. It 
was contended for Miller that as no other can- 
didate had been nominated, no harm was 
done by bis nomination poper being delivered 
on the nomination dny. So inconvenience 
was caused r4> any one ; it was simply an irre- 
gularity, which could not vitiate the election. 
Be«>ides, two months — including one term — 
had eli^ised between the election a^d the 
present application, and under the circnm- 
ittances the relator came too late to the Court. 
Miller swore in bis affidavit that there was 
considerable ill-feelinie on the part of Dr. 



Nash (the relator) to him. and tfiat this appli- 
cation was made rather on personal than 
pablic grounds^ 

For the relator it. was submitted that the 
returning uffitxr had no power to receive the 
tiominauon paper at the time lie did. llie 
act pre'>cribi-a a OMitaiu time within which 
candidates could be nominated, and beyond 
that time the returning officer could not actb 
otherwise a wide door would be opentd to 
fraud, and a returning officer niigbt oblige a 
friend at the expense of otheri. 

The Chief Justice— We think the adver- 
tisement WAS pro|ierly iii*^-rt«id. Jt is sworn 
that the newspaper circulated in the district, 
and the fact tliiit the Mdvf.rii^nieiit appeared 
ill a part of the paper distinut from tiie ordi- 
nary news does not affect the question. Tiie 
other objection, however. i«. we think, fatsJ. 
There ia no reahon fpr snppotiing that the 
candidate obtained any undue ad vantage from 
the retniniiig n Acer ; but it is evident that he 
did not deliver his nomination |)aper within 
the time prescribed by thn act. The applicanr, 
however, it is said, is artnated by penonal 
BBoUYfStf he is on unfriendly terma with the 
caiodidate, and it is siud, ana not deniadrthat 
the application would not have heen made 
hat for that fact He has allowed aome time 
to elapse before coming to the Court, and 
thereforai in making the rule absolate, wo 
grant no costs. 

Rule abaolate to ouat from office, without 
ooata. 

Attomeya : ~ For relator, Hoghea; for 
leapondentk O'Halloran. 

KEITH ▼. THB F0LTNB8IA COMPAHT (UMITgD). 

PtUdk Company-^PromectuB'-AgrtemeiU to 
give Land narrania. 

Rule ntst to enter a verdict for plaint!^. 

Mr. Fellows and Mr. Williams ahowed 
caufie ;. Mr. Casey moved the rule abaolute. 

This waa an action by Augustus Keith 
against the Polynesia Company. 
^ The declaration alleged that» in considera- 
tion that plaintiff would give his promissory 
note to the defendants, which he did give, 
the defendants agreed to give and allot to 
plaintiff 3^0 shares of the first inue in the 
company, and further agreed that the shares 
should carry and have attached thereto 
'*free arant land warrants" in the propor- 
tion of 40 acres of land to every 10 shares 
allotted, and also '* free grant warrants " each 
representing a half-acre town lot to every 25 
shares allotted, and which said free grant 
land warrants and free grant warrants 
would be issued within a reasonable time, 
to 'enable tiie plaintiff to select within 
the period next hereinafter mentioned, and 
that huch warrants respectively would entitle 
the holder to select agricultural and town 
lands respectively within any portion of the 
company's proi erty not previously taken up^ 
on condition that such selection should be 
made not later than the 30ih September, 
1809. And though ail conditions were f ulhJied, 
&&, to entitle plaintiff to receive the free 
grant land warrants and " freegrant warrants" 
refipectlvely within the time atoresaid, and to 
entitle plaintiff' to bring this action, yet de- 
fendants, thouicb repeatedly requested, did 
not and would not give the plaintiff the 
free grant land warrants and ** free grant war- 
rants" within the time aforesaid. 

Pleas- 1. Tliat defendants did not make 
the promise alleged ; 2, that the contract was 
rescinded befure it was broken; 3. that 
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plaintiff never aHkt*d fur the wamuite, but, 
on the contrary, refused to take them ; 4, 
denied the bread i cf the agreement. 

Plaintiff was one of the projectors of the 
Polynesia Conipany. Two hundred paid-up 
shares of £2 each were allotted to him ; and 
he also agreed to take up 100 contributing 
sharen, which eiititU d him to other 20 paid-up 
shares. The condition of the axreeraent 
between the projectors by which the shares 
were taken up wa»— ** We further agree that 
upon the paid-up i»cripof the Polynesia Com- 
pany (limited) to which we are entitled, and 
which is now divisible amongst us, namely 
100 shares to each eightieth, being handed to 
us, we will forthwith apply for and take up 50 
shares of the first i^ue in the said oompany of 
. £2 each at par for every eightieth share hela by 
us, to be 'paid fur by us in cash, or at our 
option by promissory note, without interest, 
payable on 4ih June nezt^ upon the under- 
standing that 10 p4iid-np shares (being a por- 
tion of the promoters' reserved 2 000) to every 
contributing share so taken up are to be 
banded to us. And we also further agree that 
in the event of any of us availing of the credit 
referred to, that all our naid shures and rela- 
tive latid warrunts shall be held bv the mana- 
ger of the Polynesia Company (Uu^i^- m 
security fur the due fulfilment of the obli- 
gations we have subscribed ta" This 
agreement was made 20th January, 1869. 
Plaintiff availed himself of the credit allowed 
by the agreemcMit^ and paid for the 100 
contributing shar-N by a prumisNory note of 
5ih February, cue 4rb Jun*«. The promi^sory 
note was placed in theXonuyercial bank for 
collection, but plainSitf retuticd . to pay it 
unless he received' laud warrantti iu.«ik'lorm 
different^ from that which the Cf»mpaiiy 
offered him. It appeared that he appli«id tor 
his 100 contributiiiK shares on 5th Febru- 
ary. 18G9i in his letter of application sratiug 
that be^ wouM agree to sign the artiuUts of 
association when required. By the amended 
proepectoa, which was published in Novem- 
ber, 18G8, sharehulden were to he pernutti-d to 
select land where they plraNed. By the articles 
of asMMSiation biuned hy plaintiff when he 
applied for the ^hareM it was provided that the 
directors should make regulations respecting 
the privileges and shares belonying to the 
land warrants, and until such regulations wero 
inade the lame should be regulated by the 
amended prospectus of November, 1868, The 
regulations were not made till November, 
1868. and the oompany had no land to grant 
till July, 1869. Soon after pUdntiff gave his 
promissory note he offered to pay it, but the 
form of land warrant which it was proposed 
to give to him limited him to ** any area of the 
company's possessions in f iji that may be de- 
clared oiMtn for settlemenb" Ue refused to 
accept this, and would not pay the bill unless 
he got a warrant in the form he asked for. 
Ue was sued by the Commercial Bank on the 
bilL and judgment recovered against him, 
aud he then brought this action, which was 
tried on 16th November, before Mr. Justice 
WilliMns, who directed a nonsuit^ on the 
ground that it should have been sileged in 
the declaration that he had paid the bilL The 
rule to enter a verdict for plaintiff for £200 
was moved for on the ground that payment 
of the bill was not a condition precedeiik 

Mr. FgLLOWS and Mr. Wiluaus urged that 
the plaintiff should have alleged the payment 
of the promissory note ; it was not su detent 
for him to say that he gave the note. He 
ought to have paid the money, and so procurtd 



the shares, for it was the possession of the 
shares that entitled him to the warrants. If 
after he had the shares the oompany did not 
give the wanants he wished lor, plaiuuff' 
could then have sued them. 

Mr. Cabit submitted that the defendants 
should have pleaded specially that tbe note 
had not heen paid, when the piaintiff' might 
have replied to it. It was not tor the plain- 
tiff to allege payment ; it was enough fur biiu 
to aver that he had performed all voudiuuns 
necessary. Ue was ready and wiiJing to pa>, 
but the company would not take his money. 

The CfLiUf JusncK.— We think the plain- 
tiff shouia have alleged and proved payment, 
sons to entitle him to the shaies. The mere 
giving of the note was not sufficient; nor 
could he sue for not obtaining proper wart ants 
until he received the shares. The rule will be 
discharged. 

Rule discharged. 

Attorneys : — For plaintiff, Baynes; for 
defendants, Clayton. 

WTNVB y. MOORI. 

Appeal from CautUy Vourt—MoHgagt — 
^^— **i^ttytn^-ii*.'* 

Appeal from County Court, Ballarat, non- 
Sttiuug the plaintiffs. 

Mr. Fellows for appellant ; Mr. Billing fur 
respondent. 

Plaintiffs were trustees of the First Ballara 
and bubuiban Building Suciety, in which tbe 
defendant was a shareholder. Defendant had 
obtained an advance of £400 from tlie society, 
and he agreed to pay £3 lOe. 8d. to the society 
furtnighUy fur six years. He also signed m 
deed empowering the plaintiffs to enter upon 
and sell certain premises in case default was 
made in payment of the contributioiis. De- 
fendant had made default in hui lurtnightly 
instalments, on which the plaintiffH, as mori- 
gagees, entered into possession of the land. 
The premises were put up for sale by auction 
3rd May, 1870. There were several bids for 
the property, but Morgan Lee, one of the 
plaintiff's, made the highest lud, namely^ 
£470, and he was declared the purchaser. 
The amount bid hy Lee^ and for which he 
became the purchaser, covered the amount 
due by defendant to the plaintiff's, including 
all costs, charges, and expenses, itee did nut 
sign any contract or pay any part of the 
money. He had heen auttioiiatd by the com- 
mittee of the society to buy in the mortgaged 
premises if the amount due to the society 
was not realised. The hiortgaged property was 
subsequently sold to one Michael GiOOiiigs 
for £3Cdb and there is now due to the society 
£141 14s. 7d. The judge held that plaintids 
had no power to buy in the mortgagtd pro- 
perty ; that the sale toljee wss valid and bind- 
ing; that there wasconsequtntly nothing due 
by defendant to the plaintiff's, aud ordei^ a 
honsuic 

The Chief JuBTiCB.— The judge evidently 
found that the plaintiffs had no power to buy 
in. There we think he was wrong. Tne 
trustees surely had power to prevent tne pro- 
perty being sacrificed at an under-vaiue. Tne 
appeal will be allowed, and a verdict entered 
fur plain I ill's. 

Appeal allowed. 

New trial in Supreme Court ordered. 

Attorneys :~For appellant, Dickson, for 
\Vatson and J^uis; for lespoudeut, J. M. 
Daviesi for Uitchens. 
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Monday, Nov. 21. 

(Before his Hoaoar Mr. Jnstice Molesworth. 

Chief Jadge.) 
m'lbhnan v. the mybtlb cbbbk quartz- 

MUriNO COMPANY, M, BUNT, AND OBORGB AND 
JOHN HOLMES. 

For/eUure of Shares^Non^payment of Calls^ 

Power to make Calls to pay offLiabUUies on 

Mine before incorporation, 

/, '^'**!.S" •"* •'VPtsl from a decbion of Mr. 
C. B. Skinner, in the Court of MintM. Ssnd- 
hnrat 
The rait WIS institnted by Marv M*Lennan. 

^^u^l*^^?*^* J^ff^itow oi 2.000 shares, of 
which plaintiff had been the registered owner 
in the books of the oomiMtny, forfeited and 
sold.for the non-|Niyment of a call and par* 
®?S^^^3[.*®.^*'^"<'»«»t, 8. B. Hunt. The 
plaintiff alleged that the Myrtle Creek Com- 
pany was formed and registered to carry on 
operaaons on Crown lands at Streatham. 
The rules of the company provided that the 
<^pital should consist of £20.000, in 20,000 
shares of £1 each ; and plaintiff held 2.000 
shures. The defendants O. and J. Holmes 
had executed the agreement of partnership 
and rules and regulatiouN of the com 
pany ; and defendant John Holmes 
was. at the date of the rules, and 
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■till is, a director of the company. Preyiously 
to the incorporation of the company certain 
persons were carrying on gold- mining opera- 
lions as partners on the said Crown lands 
now in the occupation of the company ; but 
on the incorporation of the company the co- 
partnership merged in it, and the company 
took and became possessed of the assets of 
the co-partnership. Previously to the incorpo- 
ration of the company the partnership was 
indebted to divers persons, among others to 
O. and J. Holmes in £527 Is. lOd. It was 
agreed that the company should accept as a 
liability the payment of the snmH respectively 
due and owing to them, to be discharged out 
of the first profits to be made by the com- 
pany, such profits to be paid to the several 
creditors as'and when the same should accrue 
rateably. and in proportion to the debts due, 
provided that O. and J. Holmes shpuld be 
entiUed at any time before thn whole of the 
said sum of £527 should have been paid to 
require the company to execute, and the 
company did thereby agree to execute, a bill 
of sale over the mine and plant of the com- 
pany for so much of the said sum of £527 as 
should then be unpaid. The rules also pro- 
vided that the shareholders should be bound 
to contribute to the capital of the company in 
proportion to the shares held by them, such 
contribution to be paid in such instalments 
or calls as the directors should appoint. The 
rules also provided for forfeiture on the 
neglect to pay the calls. On the 16th July, 
1870^ a call of 6d« per share was made by the 
directors of the company, payable on the 26th 
July, of which call plaintiff received due 
notice, but which she declined to pay, chiefly 
because it was not made as a contribution 
to the capital of the mine within the 
meaning of the rules, but for the pur- 
pose of paying off the sum of £627 Is. lOd. 
due to O. .and J. Holmes. On the 18th 
August plaihtiff*s shares were forfeited, and 
were purchased on the 20th August ny S 
B. Hunt, who was and is a director of the 
company. Previously to making the call the 
yield from the mine was more than sufficient 
to pa? the current expenses. The plaintiff, 
therefore, prayed that the shares might be re- 
stored to her. The evidence was to the effect 
that the call was made solely to pay the debt 
due to G. and J. Holmes ; that in consequence 
of the refusal of the plaintiff and others to 
paj the call it only realised £387, and the 
debt due to Holmes was paid partly from the 
proceeds of the call and partly from the profite 
of the company ; that O. and J. Holmes at the 
time of the incorporation held a hi 11 of sale 
over the mine, and after incorporation fre- 
quently applied for a bill of sale from the 
company. The shares were sold by auction 
for 5d. each. Plaintiff was called, and in 
answer to qnestions from the defendants' 
cooDsd. stated that she was not an original 
sbareholder, but had bought in May last for 
6d. each. She had sold the shares to Mr. A. O. 
Miller for Is. each before the commencement 
of the suit Upon this eyidence Mr. Skinner 
ruled that A. 6. Miller should have been 
joined as co-plaintiff in the suit, and, as no 
amendment was asked for, dismissed the suit 
as defective for want of parties. 

From this decision plaintiff appealed. 

Mr. Martley and Mr. Holroyd for the appel- 
lant ; Mr. J. W. Stephen and Mr. Helm for 
respondent. 

It was contended for appellant that there 
was no necessity to make Mr. Miller a party ; 
he had no interest as agaimit the company* 
plaintiff was the registered owner of toe 



shares, and was the only person to whom the 
company was liable. In regard to the merits 
of the case, it was urged that the directors had 
no pow^r to make calls unless to increase the 
capital, and payment of Holmes's debt warn 
not an increase of capital Besides, Holmea 
had made an agreement that he was to be 
paid out of profits, and that meant that 
he was only to be paid out of profits. If 
the shareholders knew that their calls were 
not to go to work the mine, but were to psy off 
old debts, they might never have entered the 
company at all 

For the respondent it was urged in regard 
to the technical objection that as plaintiff 
had sold her right to the shares, tim pur* 
chaser from her ought to be before the Court. 
On the other points, the agreement that 0. 
and J. Holmes should be paid out of the pro- 
fits, and should receive a bill of sale as 
security, gave them a right to insist on pay- 
ment. At all events Holmes could sue the 
old partnership^ who could recover as against 
the company, and the directors would he 
compelled tO make arrangements to pay off' 
the debt. And the rules of the company 
enabled the directors to make such ctJSk 
as they should think proper ; if they mis- 
spent the money they could be dealt with in 
another way. 

Judgment was given on November 24. 

His Honour said,— This case comes before 
me on appeal from the learned judge of the- 
Sandhurst District Court of Mines, who dis- 
missed the plaint for want of partiea The. 
complainant Miss M*Lennan, was a share- 
holder in the Myrtle Creek Quartz-mining 
Company (Registered). Before the incorpora- 
tion of the company under the act 2SS. ita 
mine and plant belonged to a partnership^ 
which was indebted to yarious persons^ 
amongst others to Messrs. George and John 
. Holmes, partners, who held a bill of salo 
over the mine and plant as security for 
over £500. The partnership menied in 
the company. By the rules under which Um 
company was formed, its capital conhisted of 
20.000 shares o! £1 each, of which its property 
represented 2s. 6d. a share, the shareholders 
being further liable for 178. 6d. each. It was 
provided that no profirs should be shared or 
dividend declarfd until the debts enu- 
merated were paid, the payment of which the 
company accepted as a liability to he dis- 
charged out of the first profits, to be paid to 
the creditors as they accrued rateably : pro- 
vided that the Holmeses should be entitled at 
any time before the whole of the debt to them 
should be paid, to call upon the company to 
execute a bill of sale or other valid security 
over its mine and plant to secure the debt then 
unpaid. The board of directors were anthorised 
to regulate the mode of carrying on the business 
of the company, to make calls or declare cUyi- 
dends, purchase or hire such machinery or 
apparatus as might be necessary. The share- 
holders were made liable to contribute to the 
capital of the company in such instalments or 
calls as the directors might appoint at any 
meeting— the calls to be at an interval not lest 
than a month, and for not more than 6d. 
each. There were provisions for forfeitura 
' of shares upon non-payment of calls. This 
company worked ana got gold prior to July 
16, 1870— not enough to meet its expensee. 
The Holmeses^ of whom John was a di- 
rector, were pressing for a bill of sale under 
the rules. On the 16th of July the directors 
made a call of 6d., with the design of paying 
the Holmeses altogether or in part ^Tha 

•.•_^.^ ,. ., _ iQ pny ^iii^j ^j^ ^ shaiw 
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ftifWM. Md Mid for 6d. cftch. This 
sidlli biwwMiobe Tdieved frontlial lor- 
vpoa ttMllMr gioaiid ftbandoiMd, bat 
fh^wnmnd ptentd, Ibat Ihediraeton 
Do4 wamnled in making the cait with 
ttal daricn. The crediton of Iba prBTioat 
MrtBanhlp ecmld tna its neoiben^noift 
I apppriwnd. the company : bill the 
eompany was ultimately liable for the 
Ueted dmi lo indemnify the previont mem- 
ben^ perhaps only oat of the profits of mining. 
The company was also bound to pay the 
Hohneses, or giTe them a bill of sale, which 
woald leave it in their power as to the nse of 
the mine and plant The bill of sale wonld 
cosk something, and intersst wonld be acca* 
mnlating. The directors had a free discretion 
to make a call oC6d. per share, and, as far as 
I sesb exercised a reasonable discretion in 
mJcfaig it to pay oir that debt It is 
enoiigh for me to say that it was 
not beyond their powers so as to 
avoid Uie call, or the forfeitare enforced for 
tiie non-payment of it I find it easier to dis- 
pose of tnis case npon the merits than the 
objection for want of parties. A question 
has been raised upon the evidence, that the 
meeting of directors at which the call was 
made was not duly convened. That point was 
not raised by the plaint, and no attem|>t was 
made to amend the plaint and put it in issue. 
I shall aflirm the dismissal, with costs, with- 
out prejudice to any question as to the effect 
of any irregularity of the meeting of directors 
at wuch tbe call referred to in the plaint was 
made. Refer to the master to tax costs; let 
the deposit be applied in part payment; 
overplus, if any, be returned to the appellant 

Attorneys:— For araeUanti Farmer, for 
Flegg ; for respondent^ If otteram. 

0*MttKB (aFFBLLAHT) ▼. VALLAHOOUBT AMD 
OTHXRS (BBBFONDBIITS). 

If taoi^ Olaim—A batidoned Oromnd^Jorfeiied 

Claim. 



was an appeal by John OHorke against 
A decision of the Court of Mines, Sandbursti 
in a case in which tbe respondents were plain- 
tiffs and O'Rorke and another defendants. 
An incorporated company called the Equity 
Company were joined with nrspond«;nt8 as 
oo-plaintiffs in the plaint In March, 18(15. 
William Vallancourt one of the plaintiff^ 
marked out a daioi in which the oth«T plain- 
tiff subsequentiy joined him. On Ist June, 
1870, plaintiffs formed themselves into a regis- 
tered company, called the Equitv Company, 
but no transfer or assignment of the claim to 
the comoanv was maiae, but plaintiffs were 
truiitees for the company. One Vlaeminck in 
1866 commenced to build a house on part of the 
land. Notice was given to him not to proceed 
with the. house, but he disregarded the notioei 
O'Rorke afterwards claimed tbe land in dis- 

Ete under a residence area. By consent the 
1 as against YlaemiodL was dismissed, who 
disclaimed any interest in the ground. The 
Equity Company had applied through their 
manager for a lease of the ground, which 
application was still pending, as O'Rorke op- 
posed the application, andf the matter was 
left in abeyance till the legal rights were de- 
termined. O'Rorke had summoned the 
Company before the Warden, claiming to be 
put in possession of part of the ground as an 
abandoned claim, bat the court decided 
against him. The mansser of the company 
was holder of two consolitiated miners* rights 
as trustee for the com psny ; bat it «vaa objected 



that as the company bad not sufficient miners* 
lights, they could not sue. Plaintiffs' coonsel 
gave way to the objection, and the name of 
the Equity Company was struck out of the 
plaint It was then nubmitted by defendants' 
counsel, that the other plaintiffs (the present 
nspondents) had no interest in the claim, 
as their rights were vested and merged iu the 
Equity Company. It was also submitted that 
the ground on which the trespass was alleged 
to have been committed had never been in 
iisct a claim, as previously to and at tbe time 
of its being marked out it was and still is 
intersected by a public thoroughfsrei and that 
there could be no continuous working of tbe 
ground. All these objections were overmled. 
As to the firstk it was held that as plaintiffs 
at the commencement of the suit were regis- 
tered ownen of the daim, they were 
entitled to sue, and as to the others, that 
whether the road through the land was 
applied to a public use or not* if the ground 
bad not been legally taken ud as a claim, 
O'Rorke «'b'>uld have api^ied to be out in pos- 
session as ssainst the plaintiffs ; ana as he had 
not done so^ he was a mere tr s s pass e r, and 
proof of p o s ses s i on oa the plaintiffs' part 
alone was necesssry in order to give them a 
decree From that dcdidcm (TRorke ap- 
pealed. 

Mr. Ifaitiey and Mr. J. W. Stephen lor 
appellaBt ; Mr. Helm, Mr. Holioyd« and Mr. 
Smckland, for respondents. 

'i*he authorities quoted were VoUmteerOo. 
9. Grand Jw^eikm Co,, 4 Wy. W. and a'R., 
10; CkiMMm «. The Bmmd af Jfope Co.. 4 
Wy. W. and a'B., SI; Sfm^ «. IktSoMtK 
ami ObmtsA Co., 8ept 1865; Wwmar Co, 
St. Coffer, 3 W. W. and a'B., 81 ; 'i'Ae Jfayor 
o/ /fofforaf V. Bm^gane Boad Board, A.J.B., 
49l 

Judgment was given on December 1. 

His HonoUB said, — Appeal from the 
learned judge of the Court of Mines, 
Sandhurst In Maich, 1865, Mr. Vallan- 
court took up a quarta daim, including 
the land in dispute, under the Sandhurst bye- 
laws, NaVL It is alleged that the daim was 
intersected by a dedicated public road, as to 
which the fact and its legal result are dis- 
puted. In July, 1886^ Mr. Vlaeminck bnflt a 
house on part of this daim, which caused 
protest then, and litigation since, by the 
owners of the daim. Vallancourt divided the 
claim with a number of others^ co-plaintiffs 
in the suit in the dutrict court, who 
were registerkd for the daim. In March, 
1867, Vlaeminck assigned his interest to 
Mr. 0*Rorke, who took and keeps possession. 
In Juney 1870. the registered proprietors of 
the claim formed themselves into a company, 
called the Eouity Company, then registered 
under the act 228. In the same month O'Rorke 
and another sued tbe registered owners of the 
daim and the oompany in a warden's courts 
seeking to be put into possession of a portion 
of the daim, comprising the ground on which 
0*Rorke's house stood, as abandoned by tbe 
claimholders. The warden decided against 
0*Rorke, and the dedsion wss affirmed on 
appeal. The present plaint is dated Oct' her 
4 ; wss by Vallancourt and others, regis- 
tered owners, and the com^^nv, against 
O'Rorke and another, seeking a drclaratinn 
that the defendants had trespassed on the 
daim of tbe plaintiffs, might bo removed and 
enjoined from further trespass, and be ordered 
to pay damages. At the hearing before the 
district judge 'an objection was made to the 
capadty of the Equity Company to sue, as not 
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having a proper tiiiiuT'N rii^ht, and that ob* 
jection heing 8appos«>d to be well founded the 
counsel for the plaintiffs applied for leave to 
amend the plaint by Ntriking out the Equity 
Company as co-plaintiffs, which was done, and 
a decree was made for the remaining plaintiffs, 
the registered owners. This forms one of 
the objections to the decree discussed before 
me. So far as regards 0*Rorke's occupation 
between March, 1867, and June, 1870, the date 
of the incorporation of the company, the com- 
pany could not xue O'Rorke for trespans. and 
ought not to be joined as co-platntiffd. But the 
judge has held that as to the period subiie- 
quent to its incorporation, the company not 
being registered owners need not be joined 
as co-plaintiffs. The act No. 32, sec 3, 
directed that claimn might be assigned in 
such manner as bye- laws should direct. Sec- 
tion 111 authorisc'l boards to make bye-laws 
for ** the modn in w liich the right to any land 
occupied by virtue o' any miner's right might 
be assigned," and '<»r "registering claims 
for imposing on sucii regist' ition such reason- 
able fee as might bo necee iry for defraying 
the expenses thereof." Tb- ^e clauses appear 
to me to have authorised bye-laws making 
registration one of the ingredients of lepal 
assignment, as well us for determining 
priority between assign meirs. Bye* laws differ 
on this point The Sandiiurst bye-law VI., 
11, directs that every owner of a claim shall 
within seven days after first becoming pos- 
sessed of the same cause his interest in the 
claim to be registered, and no miner shall be 
deemed to be legally in possession of any 
claim until such claim shall have been so 
registered, and no transfer made of any a uartz 
claim by transferrors, though in legal pos* 
session, shall be deemed a legal transfer unless 
such transfer has been duly registered. For this 
reason I concnr with the judge as to the right 
of the individual plaintiffs to recover. The 
defendant 0*Rorke then insisted upon the 
objection to the plaintiffs' title from the 
claim being intersected by a road ; but the 
judge held, on the authority of Critchlty v, 
Orahanif 2 W. and W., L. 211, and subsequent 
cases, that the defendant or those under 
whom he claims should have applied to a 
warden for possession instead oi taking it 
himself, and so decided for the plaintiffs, 
without entering into the question of the 
validity of their oaim. In this, too, I ooncnr 

With him. The act^ 32 sec 77, on which 
OrUMfty V. Oraham was decided embracea 
cases not merely of claims forfeited or 
deemed to be abandoned, but cases of pervona 
claiming the possession of lands of which any- 
other person has possession or claims to 
occupy nnder the act. I so decided in 
Barlow v. Hayes, 4 W. W. and A'B., 67. 
O'Rorke himself in hii proceedingSi June 20,. 
took the proper course as to a snmmona 
before a warden. His plaint, howoTer, 
treating Vallancourt's claim as originally 
good but forfeited, he, failing to rapport that 
case^ was defeated. If he wants to try 
Vallanconrt's original title, it should be by a. 

E roper legal proceeding so pointed. The case 
I rather hud npon O'Rorke, who has been 
for years tolerated— at all events in poesession, 
and who has failed to get the question of th» 
plaintiffs' title tried, and the matter has been 
complicated 1^ the plaintiffs altering their 
plaint. One of the grounds of appeal is that 
the decree gives the plaintiffs £10 damages. 
I have not heard any reason assigned for 
damages more than nominal beinff given. 
Q'Rorke's possession does not appear to have 



prejudiced the plaintiffs in the use of their 
claim. The obstruction it has caused to their 
getting a lease should not, I think, be re- 
garded as a ground for damages. On tiie 
whole, I think I should vary the decree by 
reducing the damages to Is., leaving it nn« 
touched as to costs for plaintiffs, but leaving 
the parties to abide their own costs of appeaL 
Return the deposit 

Attorneys : — For appellant, Oldham, for 
Brown ; for respondent, Farmer, for Flegg. 



SUPREME COURT. 

SITTINGS IN BANCO. 

(Before their Honours Sir W. F. Stawell, 
C.J., Mr. Justice Barry, and Mr. Jus^oo 
WiUiams.) 

TUUBSDAT, NOTSMBIB 24. 
RKGINA y. CAPB8. 

Conspiracy-^Bvidence, 

Special case r.tated by Mr. Justice Moles- 
worth, on the trial of Sigismuud Wekey» 
John Keogh, and Elioha Capes, for con- 
spiracy to defraud. 

Mr Dunne (Crown prosecutor) and Mr. 
Casey appeared for the Crown ; Capes appeared 
ill pt* rs'iii. 

The CMC reserved was as follows :— 

The defendants were tried before me «i- 
Criminal Sittings, Melbourne, for the month 
of September, 1870, upon 17th, 19th, and 
20th days of said month, and convicted of 
conspiracy; and in consequence of m^ 
having doubt whether there was such eTi- 
dence ag^nst S. Capes as I should have left 
to the jary, I reserved this case as to him 
under the above ac^ having sentenced him to 
three months' imprisonment, but suspended 
execution of it and admitted him to bail. 
The information contained six counts — the 
first stating that there was a certain mining 
company, being a body corporate, named 
the Aladdin and Tnr-sgain United Gold- 
mining Company (Registered), and the defen- 
dants, on the 16th April. 1870, and other days 
between that day and the information, con- 
spired together, and with others, by divers 
false pretences, and unlawful and indirect 
means and devices, to obtain from the com- 
pany its land, mine, goods, and chattels, and 
cheat and defraud the company of the same. 
The second count was similar, but that it 
charged the object to deprive the company. 
The third count stated that Pokornty and 
Schaw, and others, were shareholders of the 
company, and defendants conspired to deprive 
Pokorney, Schaw, and others, of their shares 
in the company, and their respective rights^ 
title, and interest in the lands, &c. The 
fourth and fifth counts were similar to the 
third, but stating Murphy and Biddle to 
be the objects respectively of the conspiracy. 
The sixth count stated the existence of Uie 
company, that it had five directors, of whom 
defendants were three, and Wekeyas ma- 
nager ; that a certain judgment had been re- 
covered against the company, and a writ of 
execution issued for levying the amount of it 
upon the property of the company ; that de- 
fendants on 5th May, 18rO, and on divers 
days between that day and the information, 
conspired together and with others, by &Jse 
pretences and unlawful means anddevicesL 
to procure the land, &a, tobe sold under said 
writ for a price less than the true value, and 
defraud the company and shareholders of so 
much of said value as might have been got 
at a fair sale. The only case as to which I 
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thought, then was •videnoe agaiutt defan- 
aata» at all eTeDta, dafandaniCapai, was that 
nferred to in the last count. The oouipanf 
in aoettion had a mine and propertjr at 
•Oaffney'a Creek. Jamieaon. Wekey waa legal 
manager, Keogh mining manager, the three 
defvndanta directora, Wekey being in Mel- 
bourne, the othera at the mine ; the other 
mttOD» named in the inf ormatioa wera ahare- 
Aoidera. The company owed varioua debta. 
Wekey brought an action againit the com- 
pany, and April 8, 1870, leoovered judgment 
of the Supreme Court for £104 12t. On 6th 
May Keogh resigned the office of mining 
manager. On 7th May Wekey iasued execu* 
tion and obtained an order, making Keogh a 
special bailiff to execute it There waa evi- 
dence that the property of the company waa 
worth £tOOO. On 14th May the property waa 
aold by Keogh, aa apecial bailiff, for £130. 
This waa appropriated by the return :— Judg- 
ment and coats, £113 3i. 7d. ; adyerti»iug, 
£1 ; special bailiffs* feea. £5 ; balance trans- 
mitted to the credit of company, £10 16s. 
M. There appeared to be no advertisement 
of the sale but oud iu a Jamteson paper, pub- 
lished once a week^ appearing on the day of 
the sale at such a time and dintance that no 
bidders could be attracted by it The i>eople 
in the neighbourhood, even in the adjoin- 
ing claim, knew nothing of it One wi^ 
ness stated that after the sale he saw a 
notice of it on the tunnel, which was not 
there the dav before the sale, and never saw 
.any other. The only evidence which appeared 
to me admissible to connect Capes aa a oon- 
apiracor with Wekey and Keogh was as fol* 
lows, and of some of it I am doubtful :— On 
30th April, C«pes, Wiioox, and three otburs 
signed a paper as shareholders aothorisiiig 
Keogh to represent them at a conference 
meeting in Melbourne, having for its object 
to devise means to protect and preserve their 
interest in the mine, &c., saying they would 
•consider themselves bound by any arrange- 
ment entered into by Keogh. A conference 
meeting was held in Melbourne between 
Wekey and Keogh, when it was resolved that 
the mine, &a, should be sold in satisfaction 
of a judgment obtained by Wekey, and 
should be purchaaed for the joint benefit of 
10, including defendants and Wilcox, in pro- 
portiona afterwarda apecified ; that upon 
the purchase a new company to work the 
mine should be formed, under rules similar 
to the old company : that certain sums 
should beaecured to Wekev, Keogh, Wilcox, 
and two othera ; that Wekey'a judgment 
ahonld go in lieu of cash to purchase the 
mine^ and he be paid it by the new company ; 
that the same 10 members should hold speci- 
fied shares, the balance of unallotted shares 
to be sold for the benefit of the company, as 
afterwards to be dttcided by a majority of 
ahateholdera ; that the new company ahould 
comprise such other shareholders of the old 
aa were prepared to pay arreara of oalla ; that 
until the completion of the projposed company 
Wekey and Keogh should jointly represent 
the oo-partnera in the mine and plant pro- 
•poaed to be purchaaed, Wekey aa statutory 
manager to complete registration, and;Keogh to 
take charge of the mine and plant as manager. 
The persoDS carrying on the prosecution pro 
cured a search warrant against Wekey, and 
under it seized ajbook of bis, containing sheets, 
which seemed press copies of letters written 
by bim, as appears by identifying his writing. 
Amongst others, one to defendant Capea, 
dated May 9, 1870, marked ''private":— 



** May 1 request you to oblige by acting for 
me, as my agent to bid for the mine and 
machinery of the Aladdin, &c., at the forth- 
coming sale. You shall have my authority to 
bid to the amount of the judgment in my 
favour, and costs amounting altogether to 
above £130. which the special bailiff, Mr. 
John Keogh, has likewise authority to receive 
as cash in case we can buy iu under the pri- 
vate arrangements existing between us. I 
need not tell you the less von could buy the 
property for will be the bstter. Your bid 
may therefore be gradual. I will, however, 
leave this to your best judgment and dis- 
cretion. I presume that you will not be pre- 
vented to act else 1 would have written to 
Mr. Wilcox, or any of the parties interested 
in the purchase. I trust, however, that you 
are well, and will be enabled to act in the 
matter. Very probably you have seen Mr. 
Keogh before this may reach you ; it is, there- 
fore unnecessary for me to repeat here that 
the payment of Mr. Stephens's claim con be 
relied on as certain, though it has been de- 
layed by unforeseen circumstances known to 
Sou all A witness proved that on 14th May, 
e, working at next claim, saw Keogh, Capea, 
and WUoox going to the Aladdin machine ; 
another witneaa atated that on 19th May he 
apoke with Capea about the aale. Capea said 
he was instructed to purchase the proper^, 
Mid did on the preceding Saturday (May 14) ; 
that he went to the tunnel ; saw nobody : 
afterwarda at the machine met Wilcox and 
Keogh : that Keogh read over conditiona of 
aale ; that he became the purchaser. There 
was evidence that Wekey afterwards pro- 
posed aeveral arrangementa for forming a new 
company to work the mine, excluding the 
pemona named in 3rd, 4th, and oth counta 
comprising more or less of the members of 
the old, all comprising Capes, and placing 
him in a somewhat more beneficial relative 
position than he was in the old. No definite 
objection to the admission of the above evi- 
dence against Capes was made. I have now 
the honour to solicit the opinion of their 
honours the judges on the question, whether 
there was evidence which 1 should have left 
to the jury against him. 

Capes said that he had never received the 
letter alluded to in the special case : that he 
could not read it if he oad received it ; and 
that he only bid for the mine to prevent jt 
being sacrificed for less than Wekey*s debt 

Mr. Cabet urged that all the three defend- 
ants were directors of the company ; and 
occupying that fiduciary position, were bound 
not to do anything to prejudice its interests 
or position. Wekey was the legal and Keogh 
the mining manager, besides being directors, 
and yet one of them brought an action asainst 
the company which he did not defend, the 
other acted as special bailiff at the sale, only 
adverti«ed it in one paper, and that at a dis- 
tance from the claim, sold with precipitancy, 
and at a gross undervalue, for the claim was 
worth £1.000 and yet Capea only gave £130 
for it Hh referred to the Imperial Mercan- 
tile Credit \Companp v. Coletnan, 22 L. T., 
357. and Reg. v. JSedaile, 1 F. & F, 213, to show 
'that persons occupying a fiduciary position 
towards a company were not to be allowed to 
take advantage of that position to the preju- 
dice of the company ; and to Beg, v. 
Murphy, 8 C. & P., 297. to show that in a case 
of conspiracy one person commencing to do 
an act and another completing it was evidence 
from which a jury might infer the con- 
apiracy 
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The Chikf Justice.— We think there is not 
safficient evidence to sustain the information 
against Capes. There was no proof at the 
trial that the letter written by Wekey was 
received by Capes, nor was there any evidence 
of any adoption of Wekey's views by Capes at 
any subsequent time. The case may be sus- 
picions, but the suspicions are not sufficient 
We think that the doubt that arose in the 
mind of the learned jud^e was well founded. 
The defendant is entitled to his discharge. 

Conviction quashed. 

Attorney :— For the Crown, Gumer. 
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Friday, November 26. 
hardt and another v. anderson. 
Demurrer— Policy of iMurance wider Seal- 
Revocation— rurchaae of Policy, 

Demurrer to plea. , , , 

Mr. J. W. Stephen and Mr. Higinbotham 
for the demurrer ; Mr. fellows and Mr. Ker- 
ferd for the plea. 

Plaintiffs, as executors of Mr. Hardy, 
solicitor, of Ballarat. deceased, sued on a policy 
of life insurance under seal. The defendant, 
chairman of the Australian Alliance In> 
surance Society, pleaded on equitable grounds 
that it had been mutually agreed between the 
deceased during his lifetime and the agent of 
the company that Mr. Hardy should sell, and 
the company should buy, the policy. Plaintiffs 
demurred to the plea on the ground that, as 
the policy was under seal, it could not be 
varied by a parol agreement. 

Mr. Stephen urged that the law was clear 
that a contract under seal could not be 
varied unless by another document also under 

BeaL 
The Chief Justice.— This is not a variance. 

It is a distinct purchase. 

Mr. Stephen.— In it is an agreement for a 
sale, and such an agreement is distinct from 
an actual purchase. It is an executory con- 
tract, to be carried out at a future day. ^ 

The Chief Justice.— The law hates circuity 
of action ; and though plaintiffs could now re- 
cover, would they not be liable to the com- 
pany on the agrt cment for sale? If they 
would be liable, in order to avoid another 
action the law would bold this plea to be 

Mr. Stephen n ver heard of such a case. 
If the m«ney had been paid here the case 
would be different All that the pleft 
amounted to was, that there had been nego- 
tiations for the surrender of the policy ; it was 
in fact a substituted contract 

The Chief Justice.— No, not a snbstitnted 
contract, bat another contract The com- 
pany agrees to purchase back the policy. The 
originiu contract remains in force. 

Mr. Stephen. -Every substituted contract 
admits the original contract ^ ^ 

The Chief Justice. — No ; the original con- 
tract goes, and another takes its place. 

Mr. Stephen referred to i*/ay/on<r. Playford, 
4 Hare. 546 ; Bullen and Leake on Pleading. 
568; and the ^Jliames Ironworks Co. v. Royal 
Mail Steampacket Co., 31 L J., C.B. 169, and 
maintained that as the agreement for the pur- 
chase of the policy was an executory, apd not 
an executed, tine, it could not now be per- 
formed. 

Mr. Fellows submitted that if the late Mr. 
Hardy before his death had actually sold this 
policy, his representatives could not now re- 
cover on it If they did recover upon it, they 
would only be receiving it as trustees for the 
company, and would be answerable for the 



amount to them. There would thus be two 
actions about the same subject-matter, which 
the Court would not sanction — Tarltng v. 
Baxter, 6 B. and C, 360; Dafaur v. Pro- 
ftstional Insurance Co., 25 Beav., 599 ; Cfiarles 
V. AUin. loC.B., 46; Alston v. Herring, 11 
Kxch., 822; Schloss v Ueriot, 14 C.B., N.S., 
59 ; Hyde v. Graham, 1 H. and C, 593. 
Judgment was given on December 2. 

The Chief Justice— This case came before 
us last tt;rni, and although it was unnecessary 
for the determination then to decide the 
point involved in this demurrer, still we con- 
sidered the whole case. We think that this 
plea is, even on legal grounds, a sufficient an- 
swer to the action. The Court, to avoid cir- 
cuity of action, will consider that a legal de- 
fence which is apparently only a defence in 
equity, and the words "on equitable grounds" 
may be omitted from the plea. The plea may 
be good answer in equity, but it appears to us 
much plainer and more simple to regard it as 
a defence at law. If this plea were no answer, 
the company would have to pay the money to 
the representatives of the deceased ; but those 
representatives would be obliged immediately 
to repay it to the com pany. The plea is good, 
and our judgment will bo for defendant. 

Demurrer overruled. 

Judgment for defendant. 

Attorneys :— For plaintiff, Macgregor, Ram- 
say nnd Bralie; for defendant, Anderson 
and SandUands. 

BEGIN A V. LANG FORD. EX PARTE LUTH. 

Prohibition— Summons nr/ainst Trustees — 
Jurisdiction of Police Court, 

Order nisi for prohibition to prohibit jus- 
tices at Echuca enforcing an order for pay- 
ment of a debt 

Mr. Molcsworth showed cause ; Mr. Casey 
in support of the order. 

Luth was one of the trustees of the estate of 
Eldridge, Lang, and Co. On 20th August he 
was summoned by Brown for £14 lOs., balance 
of an account for work and labour done in 
investigating accounts connected with the 
estate. In the particulars annexed to the 
summons Luth was described as one of the 
trustees, and as it thus appeared that the 
defendant was sued in a representative capa- 
city, the magistrate dismissed the case without 
prejudice. Another sum mons was then taken 
out against Luth individually. The case was 
heard on Gth September, when the attorney 
for the defendant handed to Brown the par- 
ticulars he hud supplied in the first case, and 
asked how he could reconcile his suing Luth 
at first in his representative and then in his 
individual capacity ; but the police magistrate 
would not permit the quf stions to be put, and 
gave a verdict for plaintiff. Luth, in his affi- 
davit, swore that he had only made the con- 
tract in his character as trustee. Brown filed 
an affidavit alleging that he had entered upon 
the work without any stipulation as to defend- 
ant's merely engaging him as trustee. The evi- 
dence before the police magistrate was not 
brought up, nor was there any statement that 
no evidence had been taken. It was urged 
for the defendant that the rule relative to 
affidavits only applied in criminal or quasi- 
criminal cases. 

The Chief Justice.— This is a most unsatis- 
factory case on both sides. The defendant 
was sued in the first instance as a trustee^ 
which is evidence of a conviction in the 

{)laintifrs own mind, before he heard any 
awyers, as to what he believed was the nature 
of the contract Wo do not know the evidence 
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•ddaosd befora tbe poUoe mafiilrato. Qm»- 
tioM wwe ukcd which teDOed to eUdt In 
wfaal ctpadtf the defe&dani hid made the 
oonlraoCk but tbote quattioiii were stopped. 
If theendenoe hed been before ne, we oonld 
know the nature of tbe contract between the 
pertie% but that evidence ia not before ni, 
and we are obliged to eke it out bj reference 
lo the affidaiita. It it impoMible to tell 
whether the na^trate was lisht on the 
evidence before him. It is therefore impoe- 
aible to mnt a prohibition, or to give costa 
on one side or the other. 

Rule discharBsd, without costs. 

BCr. Caebt snbseqaently obtained a mle 
nasi, calling upon the magistrate to state a 
case, so that the question might be fairly 
before the Goart 

Attorneys : -~ For Lath, Bard well, for 
Taylor ; for Brown, Macgregor, Ramsay and 
Brahe, for Barry. 

RBOIVA V. ADAMS, BX PAKTI BWART. 

Mvpentea of WUnes»—-Juri$diction of Ju9iiee$, 
Ord«r ntst for a prohibition to restrain Jus- 
tices at Cranboume enforcing an order for 
payment of a witness's expenses. 

Mr. Fellows showed cause ; Mr. Duigan in 
aopport of the order. 

Ewart had been summoned before the 
Cranbourne Police Ck>art for the ex- 
pensiss of a witness who had attended, 
on 9uhp€tna from him, a trial at the 
Supreme Court On being subpatnaed the 
witneM received £1 Is., but he declined to 
give evidence unless he received a larger sum 
for his expenses. Ewart refused to give what 
was demanded, and the witness was not sworn, 
and gave no evidence. At the Police Court 
he claimed £2 2s. per day for four days, and 
£1 129. for travelling expenses from Cran- 
boume to Melbourne and back, and the jus- 
tices made an order for that amount. The 
prohibition was sought on the ground that 
the justices had no jurisdiction to try a case 
for expenses as a witness. They could try 
for work and labour, and possibly if the wit- 
ness bad given hu evidence at the Supreme 
Court, tbey would have had jurisdiction. But, 
as be had not given evidence he had done no 
work ; be was, doubtless, ready and willing to 

S've evidence, and the defendant prevented 
m by not paying bim, but the action should 
be brought in that form, and in tbe County 
Court. It was also contended that the 
justices had allowed too large a sum, that £2 
2s. a day was excessive, that the witness was 
only entitled to £1 lOe., and was not entitled 
to travelling expenses. To this it was answered 
that the justices had jurisdiction ; all the 
forms given for suing were for work and 
labour done, whether evidence had been 
given or not ; and that the amount to be 
allowed was in the discretion of the justices. 
The authorities referred to, where PeU v. 
Daubeny, 5 £xch., 955; HdUett v. Afears, 13 
East. 15; HcUe v. Bates, 28 L J., Q.B.. 14; 
Listoiotll(Earlof) v, 0'Leary,2 Leg. Kep., 
Irish. 
4. Judgment was given on December 2. 

The Chief Justicb.— The complainant sued 
for £2 2s. per day for four days, and for £1 
12s. as travelling expenses— in all £10. We 
think the plaintiff is only entitled to £1 lOo. 
per day and not £2 2s. No doubt also travel- 
ing expenses would be allowed by law if tbe 
justices thought they were properly incurred, 
but so far as we can gather from the affidavits 
the justices thought the witness was only en- 
titled to the £1 10s., yet they stultified them- 



selves by awarding more than that amount. 
We think this is a case for amendment ; that 
the amount to which the. plaintiff is not en- 
titled should be struck off his claim, and that 
the order of the magistrates should be 
amended. Tbe order for a prohibition will 
be discharged on that condition. 

Attorneys:— For applicant, Stephen and 
Cameron ; for respondent, Morrison. 

Monday, Novbmbbb 28. 

osbobnb v. thb 80uthern iirsurabcb com- 
PANY. 

Marine Policy-^ Intturance against Damage 

Above and Below the Load Water Line- 
Demurrer, 

Demurrer to declaration. 

Mr. Ireland, Q.C., Mr. Fellows, and Mr. 
Webb, for tbe demurrer ; Mr. Higinbotham 
and Mr. Williams for the declaration. 

The declaration was on a poliorof insu- 
rance in the usual form, on toe ship Anna. 
The material part of the declaration, so far as 
the demurrer was concerned, was, "The said 
ahip was warranted free from average under 
10 per cent unless general ; damage below the 
load water line caused Inr the violenM <j 
the aea, or the working or atraining of the 



It afloat, ezoepted. and in respect 

of which tho said ahtp was warranted free from 

average and the said ship was 

by the perils insured againat Injured and 
damaged above and below the^ load water- 
line to an amount exceeding Iflf per cent— to 
wit £^7 17a 6d., and all Conditions hap- 
pened to entitle plaintiffs to1>e paid the said 
amount and nothing happened to disentitle 
them to recover said sum, yet defendants did 
not iMy. Demurrer that as to the cauDos of 
action in respect to the injury and damage 
below the load water line the declaration was 
bad, for that as damage below the load water 
line caused by the violence of the sea, or the 
working or straining of the vessel, is excepted 
out of the contract that exception should be 
negatived, as in dedarationa on charter par- 
ties, or bills of lading, that exception is 
not a condition precedent to tbe right to 
sue. but is a substantial part of the contract ; 
and, if the damue waa within the exception, 
it is not covered 1^ the policy. 

Mr. Fbllowb.— Tbe real question is on 
whom does the onus of proof of the excep- 
tion lie? Tbe defendants do not guarantee 
to pay all damage below the load water line, 
but only that caused by straining while 
afloat ; and the plaintiffs should negative that 
it was caused in any other way. In De 
Mothsehm v. The Royal Packet Company, 
7 Exch., 734. and Czech v. Tlae General Steam 
Navigation Company, L. R. 3, C. P. 14, the 
one before and the other after the iiitroduc- 
tion of the new rules of pleading, it was 
held that the exceptions in the bills of lading 
must be negatived by the plaintiffa 

Mr. Hioinbothax.— If the defendants relied 
upon the exception as an answer to the action 
they must plead it It did not follow that 
they were bound to prove H-- Wheeler v, 
Bavidge, 9 £xch. 672. 

Judgment was given on December 8. 

The Chibf Jubticb said.— The declaration 
ia on a policy of marine insurance, which con- 
tains the following averment: — "The said 
ship was warranted free from average under 
10 per cent unless general ; damage below the 
load water-line, caused by the violence of the 
sea or the working or straining of the vessel 
whilst afloat excepted, and in respect of 
which the said ship was warranted free from 
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dftmage." Breach, that after the making of 
the policy, and dorinK the continuance of the 
risk, the ahip was, by the perils insured 
against, injured and damaged above and be* 
low the load water-line. To this declaration 
the defendants demur, on the ground that 
the damage below the load water-line is not 
part of the contract, and should be negatived 
by the plainti£f, and is not mereljr an ezcep- 
tion. it is contended for the plaintiff that it 
is merely an exception which need not be 
averred, and that it lay on the defendants to 
show that it was a case that fell within the 
exception. But on examination it appears to 
us that it is not an exception within the 
rule of pleading, which requires exceptions to 
be brought forward, but is a substantial part 
of the contract, and that damage below the 
load water-line falls on the ship and not on 
the insurer. The plaintiff alleges damage and 
injury above and below the load water-line, 
a risk that the. defendants did not intend to 
insure against It is possible that if the breach 
alleged was for damage above the load water- 
line, on the present system of dealing with 
pleadings on general demurrer, it would nega- 
tive the supposition that thedamage was below 
the load water-line. But no such inference 
is to be deduced here ; for it is actuallv stated 
that the damage is both above and below the 
load water-line. On the face of the declara- 
tion, therefore, the plaintiff shows a damage 
not covered by the policy. The declaration 
it bad, and cannot be sustuned. It was stated 
during the argument that the words were not 
originally in the declaration, but were in- 
serted under a misapprehension, in conse- 
quence of an application by the defendant to 
a judge in chambers. The plaintiff will, 
therefore, have leave to amend within a 
month, on payment of costs, otherwise judg- 
ment for defendants. 

Judgment for defendants. 

Attomm:— For plaintiffs. Crisp, Lewis 
and WilKs: for defendants, Klingender, 

Charsley and Liddle. 

■ ■ ■ • 

TuEsDAT, November 29. 

BABTKB V. THE MATOB, &C., OF MELBOUBNl. 

BtUkSum Contract— Exlraa—AddUions, 

Demurrer to plea. 

Mr. Higinbotham for the demurrer, Mr. 
Fellows for the plea. 

The declaration wai on a contract for the 
formation and drainace of Reilly-street, at • 
bulked sum of £1,092 8s. 2d. One of the con* 
ditions of the contract was. "Should anj 
alterations n|>on the works be deemed ad* 
visable. the city surveyor hereby reserves to 
himself the power to make such, which 
altered works shall be measured and paid for 
as if the same had originally been included 
within the scope of the specification, and tha 
contractor is distancdy to understand that 
no claim' will be allowed for extras unleM 
ordered in writing." It was alleged that plain* 
tiff was required by the cit]f surveyor to moke^ 
and did make, certain additions to, and alte- 
rations upon, the specified works, and also 
execute ctsrtaia extra works, which were duly 
ordered in writing. Plaintiff claimed pay- 
ment for the balance of the contract, for the 
additions, and for the alterations and extm 
works. 

Plea— As to so much of the count as re- 
lates to said additions, alterations and extra 
works, the plaintiff was not required by the 
city surveyor, nor were the same nor any of 
them ordered in writing as alleged. 

Plaintiff demurred to so much of the pies 



as alleged that the additions and alterations 
were not ordered in writing, on <he ground 
that the contract did not require them to bo 
in writing. 

Mr. HioiNBOTHAii urged that additions and 
alterations were different from extras. An 
addition to the contract was an additional 
quantity of the same work in the same 
locality ; an extra, something outside the con- 
tract altogether. The draining of a lane 
running into Reilly-streeti for instance, would 
be an extra, and the order for it should be in 
writing, but excavating a few more yards in 
one place than was rec]^uired by the specificar 
tion need not be in wnting. 

Mr. Fellows.— The contract is for a bulked 
sum, and any alterations or additions that 
increase the amount should be in writing. 

The authorities referred to were Scott if. 
Mauor of Liverpool, 25L.J.,Ch., 230: ift/ner 
V. FiM, 5 Exch., 829 ; Westwood v. The 
Secrttary of StaU for India, 1 New Reports, 
202 ; Ooodtfear v. Mayor, <Cc of Weymouth, 
35 L.J., C.P., 12. 

Judgment was given December 2. 

The Chief Justice.— Demurrer to plea. The 
declaration is on a contract to execute certain 
works for the corporation. The contract was 
for a bulk sum, and the work was to bo 
executed according to certain drawings and 
specifications. The schedule contained (ho 
prices to be annexed to each particular dav 
of work, and power was given to the city sur- 
veyor, if he considered it advisable, to make 
any alterations, additions, or deductions, but 
no claim was to be allowed for extras unle« 
ordered in writing. The breach alleged is 
that, although the bulk sum had been paid, 
and the additions and alterations executed, 
and the extras ordered in writing also 
executed, the plaintiff had not been paid tho 
furUier sum to which he was entitled. The 
defendant pleaded as to so much of the de- 
claration as related to the additions, alter- 
ations, and extras, that the plaintiff had not 
been required in writing to execute them. 
Then follows a traverse of the general aver^ 
mentk that all conditions had been fulfilled. 
To the plea plaintiff demurs. He contends 
that alterations and additions, even if in ex- 
cess of the bulk sum named in the contract, 
may be treated not as extras requiring an 
order in writing. The defendant contends 
that the words *' additions and alterations " in 
the plea may be treated as surplusaKe, as all 
alterations and additions, if in excess of the 
bulk sum, must be ordered in writing. It is 
evident from a consideration of the cases that 
great difficulty has been experienced in defin- 
ing what are and what are not extras. One 
case especially uses the expression extras with- 
in and extras wi tLout the contract 1 1 is very 
hard to say that that which both parties con- 
templated by the contract, anticipated, and 
made full provision for, are extras, i.e, works 
which are not contemplated by the parties at 
the time of the execution of the contract, 
and are not provided for. The strange ex- 
pression, *' extras within the contract," which 
has been had recourse to, explains the posi- 
tion. In one sense the works are extra, as 
they are beyond the sum named in the con- 
tract I may parenthetically observe that it 
is generally in cases of bulk sum contracte 
that the difficulty arises. Extras are works 
not contemplated by the parties : power is 
given for their being ordered it necessity 
arises, and for their being paid for. About 
tiiese there can be no doubt ; they require to 
be ordered in writing ; they are extras with* 
out the contract But this case affords a 
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good llhiilnlioa of Um ai^wn 
•ion extras witbin u ooatndbtingiikliAd 
from eztnt without the oontract. In 
oontractf of thia kind it maj be' im- 
poeiible to Moertain tbe predae amount of 
work to be done, and it may be noaroidable 
lo exceed the qaantitj of work in the 
•pedfication. If 500 /arda of pitcbins, for 
inatanoe, are provided for, and it ii obviooaly 
necesaary that there ahoald be 600 yarda to 
be done at the lame ^laoe ; and in the aame 
way, what neoeaaity ia there for a apedal 
order? In point of fact, how ia the con- 
tractor to know that the order woald be 
neoeaaary ? It may be practically in exceaa of 
the aoantity. or it may not, for there may be 
a reanction to the aame amount of the pitch- 
ins in another part of the contract, which 
leauction wonla prevent the full amount 
being exceeded, and it waa aurely never 
intended to put the partiea in auch 
A poaiUon. We think that in a contract 
nf thia kind, framed in the terma and con- 
taioing the proviniona tbta doea, and where 
obvioualy the additiona are of the aame kind 
of work, although it may cauae the whole 
•nm to be exceeded, yet it ia not an extra 
outaide the contract Then, for all the con- 
tractor may know, the contract may not be 
exceeded. Bat in the case of extraa, uaing 
the word in its popular as well aa in ita legal 
ienae, both partiea know that the work ia not 
in the contract, and the contractor ia aware 
that he ought not to execute it unleaa it ia 
ordered in writing. Any peraon of ordinary 
intelligence, even if not a professional man, 
could determine for himself whether the work 
ordered was an extra, i.e. beyond the con- 
tract. In this instance the additional work 
was contemplated by the parties, and cannot, 
according to this particular contract, be re- 
garded as an extra. This case may never 
govern another one, aaeach dependa upon the 
oonatruction of the particular terma and ex- 
pressions used. 

Judgment for tbe plaintiff. 

Attorneys . — For plaintiff, T. Miller; for 
defendanta, Stephen and Cameron. 

Thubsoat, I)icimbeb 1. 

bchaw and others v. wbkst. 

Mining Companj^-^ Extra/ordinary Meeimg^ 
Removal and AppoirUment of Dkreeion. 

Rule niat to aet aside a nonsuit and enter a 
verdict for plaintiffs. 

Mr. Fellowa and Mr. Casey in support of 
the role ; Mr. Adamson and Mr. Duigan 
showed cause. 

The issue was an interpleader one to try the 
right to tbe possession of the seiU of the Alad- 
din and Try-again United Gold-mining Com- 
pany. The plaintiffs alleged that they were 
directors of the company, elected at an extra- 
ordinary meeting of the company, held in July 
last. The defendant was the manager and a 
director of the company, elected at an annual 
general meeting in January, 1870. Plaintiffs 
contended that» under a proviso to rule 15 of 
the deed o! association, tbe directors could 
be removed, at an extraordinary meeting, 
without notice. The proviso waa aa fol- 
io wa :— 

'* Provided always that no previous resolu- 
tion of any meeting of the company shall be 
rescinded, excepting at an extraordinary 
meeting, and an extraordinary meeting of 
the company shall have full power to rescind, 
cancel, alter, or vary any resolution passed at 
any meeting of the company, or by the board 



of directors, it the matter or thing requited 
to be done by any reaolution ahalf not have 
been executed at the time of calling the ex- 
traordinary meeting.*' 

Rule 17, which related to the appointment 
and removal of directora. atated that the 
board of directors, consisting of five share- 
holders, shall be elected at each annual 
peneral meeting of the company, to be held 
m the month of January in each year, and 
the directors shall continue in office till the 
next annual general meeting at the company, 
when they shall retire from office. The other 
part of the section provided that a director 
might vacate his office by resignation, and 
that if any director died, or resigned, or re- 
fused to act» or had bis eatate aequeatrated for 
the benefit of creditors, then the board of 
dir«)ctora might appoint another shareholder 
in hia place. 

For the defendanta it waa contended that 
the proviso to rule 15 did not refer to re- 
aolutiona for the appointment of directora. 
The express provisions in rule 17 relating to 
the election and removal of directors, could 
not be aet aside without notice at an extra- 
ordinary meeting. 

Judgment was given on December 8. 

The Chiip Josnoi.— Rule nUi to set aside 
a nonsuit, and enter a verdict for plaintiffa^ 
on the ground that the rulea of the company 
authoriMd the appointment of directora. The 
queation turns on the construction of mles 
15 and 17 of the company's deed. Rule 17 
provided for the appointment of a board cMf 
directors, for their retirement^ for the filling 
up of vacanciea on certain eventa, and the 
removal of the directora on certain other 
contingendea Rule 15 containa a proviao 
that any previoua reaolndon of any meeting of 
the company might be reacinded, altered, or 
varied, without notice at an extraordinary 
meeting. It waa contended that rule 15 gave 
power to an extraordinarv meeting to aet 
aaide any resolution arrivea at by an annual 
general meeting as regards the directora ; that 
although the annusi general meeting had 
appointed directors, and although rule 17 
provides that they shall only be removed 
under certain circnmstancea, yet without any 
cause the extraordinary meeting can remove 
them without aasigning any reason The two 
rules cannot, we think, be construed in that 
way. The rule providing for the retirement 
and removal of the directors was not inserted 
without an object. It was never contem- 
plated that rule 15 gave to an extraordinary 
meeting, not merely the extraordinary but 
the unbeard of power of rescinding the acts 
of the annual general meetinc under a rule 
which gives certain powers limited to certain 
acts. We think the plaintiffs were not duly 
appointed directors, that the plaintiffs have 
made out no case, and that the nonsuit 
should not be disturbed. 

Rule discharged. 

Attorneys : — For plaintiff, Greeson ; for 
defendant. Kidston. 

ANDERSON V. THE DUKE AND TIMOR GOLD- 
MINING COMPANY. 

Mining Company— Quorum of Directora— 
Potoer to Bind the Company, 

Rule ni»i for a nonsuit 

This waa an action to recover commission 
on the purchase and erection of mining ma- 
chinery. 

The first count of the declaration alleged 
special damages, on account of the plaintiff 
being prevented from carrying out an agree- 
ment entered into with the company for the 
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purchase and erection of the mmchinery ; and 
there were common countu for work and 
labonr, fees and commission, materials pro- 
Tided, money paid, and accounts stated. The 
pleas to the first count were— fir»t, non as- 
mimpnt: and, secondly, that the plaintiff was 
not ready and willing to carry out the af^ree- 
ment. As to the other counts, £20 10s. was 
paid into court The jury at the trial gave a 
verdict for the plaintiff for £84 16s. 
The nonsuit was asked for on the ground 
that Uie deed of association of the com- 
pany, clause 22, required the directors 
to nx the quorum of directors, and such 
quorum had not been fixed when the contract 
with the plaintiff was entered into. It was 
contended for the defendants, on the autho- 
rity of the Colonial Bank v. The Loch Fyne 
Company, 3 Wy.. W.. & A'B., 173, that as a 
quorum of directors had not been appointed, 
the company were not bound by the contract 
The plaintiff ought to have seen that the di- 
rectors were duly authorised to act in the 
matter before entering into the agreement 
For the plaintiff it was submitted, on autho- 
rity of Be The Tyson*8 Beef Company, 3 
Wy., W., & A*B.. 162. and Tfie Bank of Hew 
South Wales v. The Undaunted Ootd-minina 
Cotnpany, A.J.R., 131, that he was not 
bound to do more than see that those who 
professed to be directors were the directors 
of the company. If be made further inquiries 
than that, where was he to stop? 

Mr. Fellows appeared in support of the 
rule, and Mr. Higinbotham and Dr. Dobson 
showed cause. 
Judgment was given December 8. 
The Chixf Justice— Rule nisi to set aside 
a verdict for plaintiff, and enter a nonsuit, on 
the ground that by rule 22 of the company's 
deed of association the directors were bound 
to appoint a quorum, and that the contract 
entered into with plaintiff before a quorum 
was appointed, was not binding on the com- 
pany. The facts are exceedinglv simple. The 
plaintiff sued the company for work per- 
formed by him. By the deed of association 
the directors were empowered to determine 
what number should constitute a quorum. 
Instead cf doing so, a certais num- 
ber of directors, apparently rtting as 
a quorum, entered into the contract 
declared on. After the contrac was en- 
tered into, the* quorum was fijted. It is 
said that the non-appotntmenl of a qnoram 
vitiated the contract ; that a itraager was 
bound to be aware that no quorum bad been 
entered into. But we think that is not ao. 
A stranger is onlv bound to read the act of 
incorporation ana the deed of aswciation — 
nothing more. If be is satisfied that thef 
have been complied with, and there Is nothing 
in the documents brought home to him to 
show non-compliance, the company would bo 
bound. The directors had full authority to 
appoint a quorum. They acted as if they had 
done so. and a stranger was entitled to as- 
sume that they had done that which they ought 
to have done, and act accordingly. It is no ex- 
tension of the principle laid down in tho 
English decisions, nor an infringement of 
the conclusions arrived at by us incompliance 
with those decisions. 
Rule discharged. 

Attorneys :— For Plaintiff, Hoskins; for 
defendants, Warton. 

PORTER V. THE BOARD OF LAND AND WORKS. 

BalUoay Contract—Forfeiture of Deposit, 

Rule nisi for a nonsuit , 

Mr. Ireland. Q.C.. and Mr. Fellows showed 



cautfe ; Mr. Billing and Mr. Williams moved 
the rule absolute. 

On the 7th February last tenders wero 
called. for by the Government for the construc- 
tion of a railway between E«sendon and Sey- 
mour, the tenderers having the option to 
tender for the whole work or for the sections, 
four iu number. Plaintiff tendered for the 
four sections separately, and was declared the 
lowest tenderer for each division. In accord- 
ance with the conditions, he paid a deposit 
of £500. Plaintiff was bound bv the con- 
ditions to deposit 5 per cent on the amount 
of the contract before the 15th April, but this 
time was extended to 22nd April. On that 
day Mr. Kirkus, as agent for Mr. Porter, ten- 
dered to the eogineer-iU'Chief two cheques 
for the percentage on the tenders for sections 
A and B. 'i'he engineer-in-chief, however, 
refuMid to accept these cheques, saying that 
Mr. Porter's tender was for the four sections, 
and he must take up all or none. The con- 
tracts were then re- advertised, and subse- 
quently let to Messrs. O'Gradv, Leggatt, and 
Noonan. The defendants forfeited the £fiOO 
deposited by the plaintiff, and this action was 
broogh t to recover that deposit For plaintiff 
it was contended there were four separata 
contracts for the four divisions, and ai the 
engineer-in-chief refused to allow him to 
carry out the contracts for A and B, the 
deposit couid not be forfeited. The defend- 
ants, on the other hand, urged that the £500 
was paid in for all the sections, and was not 
divisible, and if plaintiff failed to carry out* 
the contract for any one section the deposit 
was forfeited. A verdict was returned for 
plaintiff for £oOO ; but a rule was granted for 
a nonsuit The conditions of tender on which 
the question turned were :— ** C. When the ten- 
ders are opened, the amount of the lowest ten- 
der for each division, and for the whole work, 
with the names of the lowest tenderer, will 
be declared, and the lowest tenderer for each 
division will be required to deposit a sum of 
£200, and the lowest tenderer for the whole 
work a sum of £500. in the hands of the Com- 
missioner of Railways, as a guarantee of good 
faith. If the same tenderer be declared the 
lowest tenderer for two divisions, then a 
deposit of £300 will be required ; if the same 
tenderer be declared the lowest tenderer for 
three divisions, a deposit of £100 will be 
required ; and if the same tenderer be de- 
clared the lowest tenderer for all four divi- 
sions, then a deposit of £500 will be required.*' 
Clause 8 required the lowest tenderer to d'^- 
posit within 10 days after being called ou, 5 per 
cent on the whole amount of the tender, and 
three days afterwards to execute a contract 
deed. In the event of his not making the 
deposit deed, the tender to be absolutely 
n* jected, and all moneys deposited forfeited. 
Rule 10 provided that the board should not 
be bound to accept any tender ; and. although 
the tenderer might have complied with uli 
conditions, yet his tender might be rejected 
before the board had executed the contract 
deed. 

Mr. Fellows.— There are four separate 
contracts, each not dependent on the other. 
Plaintiff jvas entitled to be placed in the posi- 
tion that would be occupied by four ditV* rent 
contractors for the sections. Tbe tender of 
each of the contractors would not d«-|.H'nd 
on that of the other. The plaintifl then 
deposited £500 as security that he would pay 
the 5 per cent, deposit on each of the four 
sections ; but he was not bound to pay the 
deposit on all at one time, any more than the 
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Imv indirklwa oontometon wooldtebovad 

!! ^ _.P* "l^^* P*3^ ^« d«podt on the Ul 
Off April, Mid Um MooDd on tlie foUowfam 
7^ri V^. "^ <^ ^ offered to the eagbeer- 
in-eblef Ihe depoeil on two aeetiona. Por 
nil Ihat oAovr knew, he might haTv 
pnid ihb other two depoaiti niterwarde. 
Bvl the ^■'fl'^iT vefoaed to 1^ the 
poney nnletti it wee nU peid at onoe. This 
hf deerly wm not entitled to, end thereby 
the defendanti broke their pert of the egiee- 
mentk end m the perM>n who firit broke n 
oonuect releeaed the other from performing 
bie pert, ao the board here released the 
plaintiff from the utxeasity for offering the 
depoeit on other eectione, and h«i was Aere- 
fore entitled to a retarn of the £500. If the 
engineerin*chief had accepted the depoeit 
ofl«recl, and the plaintiff had failed to lodge 
the depoeit on sections C, D. or either of 
tbem. then the £500 woald haTe been for- 
ieited. 

The Chuf Jusnci.— The act to be per- 
formed bj the plaintiff is one— payment of 
the 5 per cent on all the sections. 

Mr. Fellows.— Bttt not at the same time. 
If it wvre not for the condition that the 
board coold reject any tender nntil the con- 
tract deed wa» formally signed, the board 
oonld ba^e been sued on the tenders of sec- 
tions A and B ; for not allowing plaintiff to 
procetrd ; woald it be any defence for them to 
ssy that he was not prepared to proceed with 
C and D ? 

The Chief Justici.— That i> not exactly 
the qaestion. The plaintiff made one agree- 
ment to do certain things—namely, to pay a 
•deposit; and enter into contract deeds for four 
aections under a penalty. No doubt after the 
contracts are signed and sealed, the contnus^ 
for each section is separable from the others. 
But until they are »igried they^ are not 
•diviHible. The agreement made is -to sign 
not one but four contracts, and the offer to 
sign two is not a compliance with that agree- 
ment 

Mr. Fellows admitted that if plaintiff 
failed to sign any one contract the £000 would 
be forfeited ; but he contended that bin 
failure to take up the contracts tor two sec- 
tions could not affect his position as to the 
other two. If be had paid the £200 each 
separateiy as a depoeit on four, instead of the 
£500 on all, would it be contended that the 
board could forfeit the £800 if he was not 
prepared to 8ign any one contract? 

Mr. Billing and Mr. Wiluams submitted 
that the plaintiff could not pick out any two 
sections and say he would execute them and 
not the others. He bad had the advantage of 
lodging £500 only, instead of £800 if the con- 
tracts were to be separate. All the matters 
prior to the signature of the deeds were merely 
preliminaries, and were provided for in one 
agreement. The agretimeot was that be 
ehould pay the deposit on four sections and 
execute the deeds. If he failed in any one of 
these conditions then the £500 would be 
forfeited. 

The Court gave judgment December 8. 

The Chief Justice— Rule nisi to enter a 
verdict for defendant. The facts lie within a 
small compass. The plaintiff tendered for 
the execution of certain railway works, sub- 
ject to "conditions of tendering" (not condi- 
tions of contract) which required a certain 
deposit to be made by the tenderer as at 
guarantee of good faith, and if one tender was\ 



accepted for the four sections into which the 
work was divided, the tenderer was allowed 
to deposit a balk sum for the whole, consider- 
ably less in amount than if he deposited eepa- 
lattfly for each of the four sections. On each 
section the depoeit was to have been £200 ; 
bat the suocessiul tenderer for the four sec- 
tions was only required to deposit £500. 
Afterwards the tenderer was to lodge £5 per 
cent, as a deposit for carrying out the con- 
tract, and if he did not make that deporitb 
the £500 was to be forfeited. It is con- 
ceded that If the 5 per cent on all 
the sections was not paid, the whole of the 
£500 would be forfeited. We think the ad- 
▼antage givon to the snccessfnl tenderer was 
OB the supposition that the contracts for all 
the sections would be taken up. Although 
afterwards the contracts would be treated as 
ssparmte^ and carried out under different con- 
ditions, yet the £500 was deposited on the 
wholes and was not divisible ; otherwise the 
position would be this— that the sncceisful 
tenderer, having got the advantage of lodging 
£500 instead of £800, he might determine to 
carry oat the contract for one section only, 
•ad seriously inoooTenienoe the boud. The 
position of the plaintiff is perfectly nntenable, 
and the rule to enter a verdict for defendant 
will be absdateL 

Rule absolate to enter a verdict for defen- 
daai 

Attorneys r^For plaintiff, Pavey; for de- 
feudantk Gamer. _ 

TUBSDAT, DEOBMBn Ik 
BAT 7. WAKEFIELD. 

Demurrer— Slander* 

Demurrer to declaration. Dr. Mackay for 
plaintiff, Dr. Dobson for defendant 

The action was brought by James Ray 
against Charles Wakefield and Caroline Wake- 
field, his wife, for having slandered plaintiff 
and plaintiff's wife by attributing unchastity 
to Mrs. Ray, and that she kept a house of ill 
fame. On 16th February a noUe prosequi was 
entered so far as regarded Mrs. Wakefield. 
On 21st February Mr. Wakefield demurred to 
the declaration. The defendant's points of 
demurrer were— L That no action lies against 
two defendants on a joint slander. 2. That 
the words alleged to have been spoken are not 
actionable per se. 3. That the damages al- 
leged to have been sustained could not be 
recovered in a court of law. 

Dr. Dobson submitted that there was no 
such thing as a joint slander, as the several 
defendants did not speak at the same time. 
The fact that the noUe praaequi was entered 
before the demurrer was put iu did not affect 
that position ; and as to the second point, 
damages could, not be recovered for an 111)1.11- 
tation on a woman's chastity unless it was 
accompanied by pecuniary damage, such as 
the loss of a situation, or the breaking off of 
a marriage. Oaralakev. Mappledoranh 2T.R., 
473 ; Bloodtoorth v. Oray, 7 M. & 0., 334. 

Dr. Mackat submitted that there were 
two separate causes of action against each 
defendant, and that the declaration might be 
read as if the words were attributed to each, 
and might be abandoned as to one and prose- 
cuted as to the other. Dale v, JByre, 1 Wils. 
306 ; 15 Viner's Abrid|;ement, 669. He did 
nut dispute the proposition that such slanders 
were not actionable per ae ; but as regarded 
part of the declaration, alluding to the keep- 
ing a house, it charged an offence punishable 
by law, and which was, therefore, action- 
able. 
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The Chuf Jusnca.— Bat ouxht not the 
wife to be joined as |dainti£F? 

Dr. Mackat aoprehended not, as the offence 
was one for wnicb the hnshand oonld be 
pnnished. HucUe v. BeynokU, 7 C.B., N.S., 
114 ; Brayne v. Cooper, 5 M. & W., 260 ; 
TKomjtaonv. Nye, 16 Q.B., 176. 

Dr. DoB80ir.~The dedaration is in the 
past tense ; and for all that appears the offence 
may have been committed by Mrs. Ray before 
her marriage, so that plaintiff would not be 
in anv way reflected upon. 

Judgment was given December & 

The Chut Juanci.— The action was 
brought by Ray against Wakefield and his wife 
for alleged slander, uttered by both defend- 
ants. It was afterwards found that the action 
in that form could not be sustained, and a 
nolle prosequi was entered as regards the wile, 
the averments in the deohvation still remain- 
ing the same— namely, against both defend- 
ants. Having set out certain slanderous 
words uttered by both defendants, the de- 
claration went on to allege that the defendant 
said. "You" (meaning Mrs. Ray) "kept a 
brothel, and that's how you sot your money." 
It is alleged for the plaintiff that it is to be 
necessarily inferred from this, that the brothel 
was kept durins coverture, and not previous to 
the marriage of Mrs. Ray. Some of the diffi- 
culty arises from the fact that the declaration 
is .in form against two defendants. But we 
think that the slanderous words do not 
necessarily refer to the time since the mar* 
riage of the plaintiff. The ezpreasions are 
•'kept."nof4teep,"-"got."not "get." Had 
they been in the present tense, as all the other 
slanders are, it might have altered the con- 
clusion at which we have arrived. For in 
making the chaige acainst the wife, unless the 
husband is absent, the offence would be com- 
mitted by him, and not by her only, as it could 
not be supposed that the wife would act as 
it was said she did without her husband's 
knowledge and consent But the words are 
used in the post tense, and may relate to what 
was done by Mrs. Ray before marriage^ and 
not afterwards, and therefore may not apply 
to the plaintiff. Our judgment will be for 
defendant 

Judgment for defendant 

Attorneys : — For plaintiff, Stephen and 
Cameron; for defendant A. Grant 

BIOniA V. DOlfALDBOV. 

Mule to Otuifrom OjfieeaBBarouffhCouncilhr 
-^ExtroordniaTy Vaoancy. 

Rule fM to oust from office as councillor 
of Hotham. 

Dr. Mackay showed cause; Mr. Fellow* 
and Mr. Higinbotham in support of the rule. 

Donaldson had been elected to fill an ex- 
traordinary vacancy in 1869, and it was con* 
tended on behalf of the relator that he ought 
to have retired in 1870, as under the Boroughs 
Statute he could hold office only for so long 
as the person in whose place he was elected 
would have held it, and he ought to have re* 
tired in 1870. 

Dr. Mackat urged that the relator had 
mistaken his remedy, which was by quo 
warranto, and not by a rule to oust Ihe 
latter was only granted in certain cases, aa 
where the candidate was unduly elected, or 
was incapable of acting, and muss be made 
within six months of the election. Here 
Donaldson hod been elected 18 mouths ago, 
Reg. V. Preeee, 5 Q. B., 94. 

Mr. Fellows submitted that Donaldson 
was unduly elected. At the election in 1869, 



when he was elected, there were two 
vacancies, but neither candidate was elected 
for any particular vacancy, so that it was im* 
possible to tell whose place he filled. 

The Chuf Ju8Tici.~We think that this aiK 
plication has been made too late under tine 
Boroughs Statute, and that the proper 
remedy is by quo loarranlo, and if the relator 
wishes it, we will grant him a rule for a quo 
warranlo on payment of costs. 
Mr. FsLLOws would accept that 
A rule ntft was accordingly gralited for a 
quo warranto, returnable on Thursday next; 
nut it was subsequently abandoned — Donald- 
son having resigned. 

AttomeyM:~For relator, Gillott; for re- 
spondent, Oldham. 

BBOWV Y. OOOPXB. 

Sale o/FaUnt by Sheriff: 
A special case stated by the parties for the 
opinion of the Court The action was brought 
by Benjamin R. Brown against W. D. 
Cooper to recover £2uO damages for breach of 
an agreement to purchase plaintiff's interest in 
a patent for the improvement of machinery for 
dresfdng ores. Defendant agreed to buy the in- 
vention for £2,000, £500 to be paid on the exe- 
cution of a valid assignment of plaintiff's in- 
terest the balance by bills. On the 26th of 
August plaintiff tendered a valid assianment^ 
but the defendant refused to pay the £500, or 
(;ive the bills, alleging that plaintiiTs intereet 
m the patent had previously been sold by the 
sheriff under a writ of A /a> The question 
to be determined in the case was, whether the 
sheriff could sell a patent under an execu- 
tion. 

Mr. FiLLOWS submitted that the sheriff 
could net selL A patent was analogous to a 
copyright ; and in Ex parte Fosa, 2 De G. & 
J. I 230. it was held that though copyrighfe 
might be goods and chattels under the Bank- 
rupt Act. it was not property that could be 
sold under an execution. There was no 
locality for a patent. What sheriff could sell 
it ? In whose bailiwick was it ? It was not a 
tangible thing. It was described by some of 
the American courts as a '* notion." In 
Steven v, Cady, 14 Howard, 528, the Su- 
preme Court of the United States held that n 
patent could not be sold by the sheriff ; and 
that decision was subsequently approved in 
Stevena v, OladtUnq, 17 Howard. 447. 

BCr. Casbt.— In the Common Law Procedure 
Act, sec. 220, a form was given for an execu- 
tion under scire facias and for other execu- 
tions, showing that executions as regarded 
patents were contemplated. In Webster on 
Patents, 23, it was laid down that a patent 
was in the nature of a personal chattel, and 
could be sold by the sheriff. There wus no 
authority given for the proposition, but as the 
opinion of a text writer it was entitled to 
consideration. In JTorlbe v. Tiotne, 3 Cro. 
Ja&, it was held that an annuity from the 
Court of Wards could be sold, being in the 
nature of a rent charge. It was true that in 
Leggev Evans, 6 M. & W„ 42, it was decided 
that a right of lien could not be sold, but that 
was because it was a personal right dependent 
on possession. 

The Court gave judgment December 8. 

The Chief JusncE— Special case without 
pleadings for the opinion of the Court The 
question is whether a patent is the subject of a 
levy. It is laid down in one text writer that 
it is subject ; and there is no authority for the 
position. The statement of a text writer is 
entitled to consideration. But in the case of ex 
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jMNitei^oMiSDeO. ftJnSn^ HwMlMldUwiA 
oopfiifhl Qoold nol Iw iwignail •xoni bf lk« 
coBMnlof th«hold«roCUM oonrighl and li 
not rabjuol matter of * l«Tj. ItoMMtobeea 
dooidod by tho Snpramo Court of the United 
8tati«e. that a patent oannot bo eold bytbo 
ohorifr. WetUnkthat there le no eoond die- 
UnotionbetweenaoopfTigfataiidapatent Both 
an privilefee to oertdn neiaone for adTantatee 
nppoeed to be derived bf tho pnbllo from die- 
ooverfaM or for eervloea. The pohUe in retain 
lor theee advantacee and lenrioM oonfor hf 
not of Parliament of the partionlar oonntry a 
copyright or a patents It ia a peiaonal pri- 
vilege ou the inventor or holder, which the 
not enablei him to aaiign« bat which are not 
aerignable in the amiae that they may be told 
In satlafacfeion of a Jadgmont A ponaion can- 
not be levied on in that way : it u notaasign- 
nble without tho oonaent of tho party, and 
there is no aoand diatinetion between caaec 
of a patent^ a copyright* and a penrion. A 
patent it merely a peraonal privilege, atrign- 
nble by ezprem enaotment, and in no other 
way. Ai Lord Mansfield ezpraned it, adopted 
bv the American jadgeR, it is only a no- 
tion" ae regards the power of levying. 
Judgment for plaintiff. 

Attorneys :— For plaintiff. Chambers; for 
defendant Oaanson. 

TunDAT, DaCBMBBB 0. 
UOOBM AVD OTHDUI T. rBOT. 

Appeal from CowUif OomH—Order to rti^im 
J/epoaU to Mvcoet^l AppeOtmL 

This was an application to amend the order 
of tho Coart made in this case. The case 
was an appeal from tho Coanty Court Bal- 
larat* nonsuiting the plaintiffs, with £17 3s. 
costs. The apptillants had paid to the regis* 
trar of the County Court the £17 3s., and £10 
to abide the event of the appeal in lieu of 
givioir wecarity. The appeal was heard on the 
Sllh November, and was allowed. The role 
drawn up allowing the appeal contained the 
following :— ** And it in farther ordered that 
the several sums of £17 3s. and £10 which 
were deposited in the hands of the recistrar 
of the said County Coart by said p1«iotiffs in 
lien of givina security for said appeal be forth- 
with paid over bv Mr. George F. Bartrop. the 
registrar of said courf, to naid plaintiff8or 
th*iir attorney, Mr. John Barter Bennett." 

Mr. Higinbotbam appeared in suoport of 
the application ; Mr. Williams showed cause. 

Mr. Baitrop*8 affidavit stHtttd that the judg- 
ment was given against the plaintiffs in the 
Ballarat court on the 10th August ; on 12th 
August defendant registered it as a judgtnent 
of the Supreme Court ; on the 17th August^ 
plaintiffs paid into court £17 3s. to the credit 
of the cause, and £10 for the costs of the ap- 
peal. There was no order to stay prooeedinga 
On 29th August defendant's attorney pro- 
duced the flummons, and applied for payment 
of the £17 3s., as it had been lodsed in coart 
to the credit of the cause, and Mr. Bartrop 
accordingly paid the money. Mr. Welsh, who 
acted as attorney for the plaintiffs at Ballarat^ 
awore that he had not paid the money to the 
credit of the cause, but only as secnrity. Mr. 
Bartrop, on being applied Us said that he had 
paid out the money under Rule 42. Order 3, 
and dnfended his domg so on the ground that 
there was no stay of proceedings. 

Mr. HiooTBOTHAM contendeil that, under 
aec. 93 of the County Court Statute, as there 
was no stay of proceedings, the reniMtrar was 
bound to pay the money to the defendant. 



Mr. Wii&iAMa replied that tho money had 
been lodged as seourity. and therMfore no atay 
•f proouedings was necessary. The defendant 
coald not bavo levied npon it ; and as to 
Role 4Sl that only referred to paymonts before 
tho action was tried. 

Jadgment^iras glvonUecember & 

The Chuf Juanci.— This is an application 
by the clerk of tho oonrt at Ballarat to 
nmend an order drawn np in Uils case, in ac- 
cordance with tho decision of the Conrt 
Tho oaso was an appeal from the Conn^ 
Coart Ballarat The plaintiff had been non- 
aaitad, and ordered to pay £17 oosts. When 
be appealed he lodged the amoant of tho 
costs tn ooort as tho present applicant allem, 
to bo paid to tho credit of tho canse. Oe 
alio lodged £10^ ondor the ralo requiring that 
nmoant to be deposited, as security for the 
appeal The appellant saooeeded on appeal, 
and the order was drawn no directing the 
ledstrar to repay the £17 and the £10 ; and 
It IS this part of the order the applicant seeks 
to have struck ont We oannot discover anv 
leaaon for snppoaing that the £17 was lodged 
to the credit of the canse. We know of no 
case ta which money Is lodged when an 
ezecntion cannot bo issnod unless to gain 
some oMect If it Is wanted to prevent an 
ezecation, the money is paid, not lodged to 
the credit of tho cause. There was no neces- 
sity in this case to lodge It to the credit of the 
canse : it was lodn^ instead of giving security, 
to enable the plaintiff to appeal The money 
has been paid out by the registrar to the re- 
spondent's attomiw, simply on his own oon- 
stmotion of rule 93^ becanse no application 
to stay proceedings. But the money was 
lodoedT with an exprras object and u the 
registrar knew his buriness, he ought to have 
known that it was lodged with that object 
only. There was nothing to warrant his pay- 
ing out the money, and the appellant was 
anito right in drawing up the order as he 
id. 
Application refused. 

Attorneys :— For applicant Hornby; for 
plaintiffs, Bennett 

▲rrKBT y. batib. 

Iknmfrer—TretpaM— Equitable PUa of 
Leave^Mevoeatkm. 

Demurrer to replication. 

Mr. Hiffinbotham for the demnrrer ; Mr. 
Williams for the replication. 

Declaration for allowing dirty and offensive 
water to flow over plaintiff's laud. Plea on 
eoaiiable grounds that the grievancee were 
solely occasioned by defendant's allowing cer- 
tain drainage and ttewage water to flow from 
land adjoining the close of tho plaintiff, and 
occupied and held nnder a lease from one 
John Alexander Hay, the owner thereof, in 
and through a pipe passing through and nnder 
plain tilTs close : and before defendant became 
the lessee, one Robert JoneSi who was then 
the owner or occupier thereof, made the said 
drain or pipe through and nnder plaintifTs 
said dose, for the purpose of conveying 
drainage and sewage water from said land, 
and expended money in the making thereof, 
and after defendant became the occupier ana 
le.<<see of said land the defendant repaired and 
extended the said drain for the purpoee of 
conveving drainage and sewage water from 
said land, and expended money in the 
repairing and enlargement thereot and 
the fiaid Robert Jones made, and the de- 
fendant repaired and extended, the ssid 
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drain with the knowledge aoqnietoenoe, and 
comtent in that behalf of tb« plaintiff, who 
at th« said tim«ii lenpectively was the ownt* r 
of the naid clcie. and on we faith thai the 
plaintiff bo knew of and acqaietced iii and 
constfnted to the making and repairing and 
extending of said drain or pipe for the por- 
poee aforesaid. Replication— That after the 
drain was made, and before the committing 
of the trespasses, plaintiff revoked and connter- 
mandird said acquiescence and consent, and 
forbade defendant to commit said t r es p iMM. 
To this replication defendant demamia. 

Mr. HiouTBOTHAif said the qaestion waa 
whether a licence of the kind could be n* 
▼oked without tendering the expenses in- 
eanred in the makins and repain. That the 
plea was a good cme was shown bar Iknk» w. 
lianhatL H L.J., G.P. 61. on whieh thin plea 
wM founded. In WUUerv, BroekweU. 8 East. 
306. it was also held that sudk a plea was a 
good answer to an action. Aa to the reToca- 
iion of the licence^ it was held in several cases 
that a person could not stand hf and allow 
certain expenditure to be incurred without 
whttn he revoked his licence paying the ex- 

Senditure incwr^^—WaUU v. Harrimm, 4 
I. & VV.. 638 ; CMcking v. Ausell. 32 L. J. 
Ch. 2SC ; SmiUhv. Ha^es, Irish Reports. 1 C L. 
333. 

The Criep J^inci —How long does the 
licence exist; then I 

Mr. HiGiKDOTHAX.— For ever, unless the 
amount expended is tendered. 

Mr. WiLUAMS.— In all the cases cited for 
the defendant the exprnditure has been in- 
curred on the land of the licensor by the 
licensee. Here the expenditure was incurred 
on the licensee's own land, and the plaintiff 
had nothing to do with it In Cocber v. 
Cowper, ICr.. M., &R . 418: HeMw «. Skip- 

fim, 6 B. & C., 221 ; and FemiinujM et. StmiK 
East, 108, the distinction between the two 
dasMes of caiies was recognised. In Wood v. 
LeadbUUr, 13 M. & W., 638, the quesUon as 
to the revocation of these licences was fuUv 
inquired inta and it was laid down that such 
licences could be revoked. 

Mr. HiGiVBOTHAM replied. 

Judgment was fdven December 6. 

The Chibf Justicb.— Demurrer to replica- 
tion. The plaintiff sued for trespass. The 
defendant pleaded, on equitable grounds, that 
the treqptMea were qommitted in oonaequence 
brpeno&sion nmnted bf the vfalntiif to tM 
defendant's predecessor, and at terwarda to do* 
fendant himself, to carr^ a drain across plain- 
tiflTs ground; that plaintiff afterwards saw 
defendant repairing the drain, and impliedly 
acquiesced in the work, and had given a con* 
sent which could not be withdrawn without 
placing the defendant in the same position as 
before he expended the money. To that plea 
the plaintiff replied that he had revoked and 
countermanded the licence. To this the de- 
fendant demurs, and the question is, whe- 
ther, under the circumstances, the revocation 
was good. Several cases have been cited to 
support the plaintiff's view, and several to 
support the defendant's, but the disitinction 
to be drawn between the two classes of casea 
is that in the one the permission had refer- 
ence to work on the person's own land, and 
in the other set the permission, which waa 

K anted and held not to be irrevocable, fe* 
ted to works on the land of the licensor. 
The distinction is obvious. If a man con- 
structs certain works ot. his own land, with 
the consent of another person, that cither is 
not to be allowed to afterwards withdraw his 



consent; without putting tlie lioenM*e in the 
position which he previously occupied. Bui 
in the case of works on the lands of the 
licensor it is ineumbcmt upon the licensee to 
see that be gets proper permission ; and if ho 
does not he carries on the works at his own 
haxard. It is said that it would be omtrary 
to good faith if the licensee were to be mis* 
led, and that a fraud in equity would be com- 
mitted upon him. Taking it In a moral point, 
of view, that may be so ; but we cannot draw 
a distinction between the moral fraud in this 
ca«e and in Wood v, Lead^Utr, 13 BL ft W.. 
638. There a sum of .money was paid in 
consideration that a person should be allowed 
to occupy a particular atand on a racecourse. 
The licence waa withdrawn, but the money 
was not returned to him, and it was held 
that the licence, not btdnc under seal, could 
be revoked. In the moral aspect of the case, 
it is as much an equitable fraud to ttik**- 
the money and revoke the licence for which 
it was given, as to allow a drain to be con« 
atmcted, and subseouently refuse the permia- 
sion to use it Our judgment will be for the 
plaintiff. 
Judgment lor plaintiff. 

Attorneys :— For plaintiff, Dnffett; for 
defendant, Jennings and Coete. 



SI KBEB AHD THS TBAiraRa OF lAVD 8TATUTI,. 

Tranttfir of Land Statute^Htk-toe of Dower. 

Summons refer red to fall Court rcKiuirins 
the legietrar-general to regieter luid balont- 
ing to Matthew Kerr under the Transfer of 
Land Statnte fiee from the dower of a Mm 
Murray. 

Mr. FuDerton appeared in support of tfaa 
summons, Mr. T. A'fieckett for toe rcgiatrar* 



The grounds on whieh the certificate waa 
refused wereatated, aa foUowa :— 

**L Edward James Roberts being the re- 
gistered proprietor of a piece of land, subject 
to the right (if any) to dower of the wife of 
James Murray, on tho 4tb of March, 1870, 
signed a transfer of each land, subject aa 
aforesaid, to Matthew Kerr, who accepted 
the same tran»f«r, and on the SOch March, 
1670. it was registend, and the mid Matthew 
Kerr is now tliu legisMed |ir«)prieu»r of the 
said iHtid, under tLe T^aii«>:er of Land Sta- 
tute (3 Vic. Stat, PL 70^ eubject as aforesaid. 

**2. The said Matthew K«rr has rvqniivd 
that his certificate (if tide xthould be i»sued 
freed from ^uch right to dow«r, becau«>e a cr<-rw 
tificate of acknowledgement endorsed on the 
conveyance to the .then owner of the land ia 
sufficient to bar such light 

**3. Such certificate 11 endoned upon a con* 
veyance dated tho 11th June. 1859. and made 
between the said James Murray, then of St 
Kilda, Esq , and Jann his wife, of the one 
part and George Roberts, ctf Melbourne, 
butcher, of thn other part and is in the worda 
following, t e.— * This is to certify that on the 
30th day of June, in the vtar of Our Lord 
1859, personally came and appeared before 
me Robert Hudson Drew, a commissioner of 
the Saoreme Court of the coluny of Victoria 
for tsJting acknowledgements of married 
women, the within-named Jane Murray, wife 
of the within-named Jamea Muiray, who thou 
and there acknowledged the present deed in- 
dented to he her own free and voluntan^ act 
and deed, and she bong by me examined 

Srivately and apart from her said husband, 
id confess that she did execute the within 
deed freely and voluntarily, and with^Qt the 
fear, menace, or coercion of her si id haa- 
hand, or any other peiMMi, and that at tha 
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of the ffwffitton tberaol the 
aoqaftinlad with and UDderstood the naturo 
IkMol LiwilMiiwlMraof tbeaaidrecfetoKr 
hvn (fie) haraanlo ant mj baod and teal the 
SOtb day of Jona, 1B09.— Roam HuDaov 
Duw Uaal). a oooBmiaiioiiar of tho Saiimiia 
Cout of Iha oolooj of.Vlotoria lor l^dnc 
admowledaaaMnla of mariM women.' 

"4 Aoertificalaof dUehaabaenfefaaadto 
lie iHoed diadiaried from the riff hi (if any) to 
dowar of the wife of the mid Jamm Mniiay, 
and in oompUanoa with a reqnimtion in thia 
behalt and pomant to the 135th aeetion of 
the Tranafer of Land Statote, the following 
ia atated aa the ground of aneh ref ami :— That 
the certiflfiate tf acknowledgement ia inaof- 
fldaii aa it doea not tute the place at which 
the aw&owledgement was ligned, nor state 
that Mr. Drew was not the peraon employed 
to propaie the deed (me 5 Vic, Na 8L aee. 1. 
nod nehediile A, 2 ifdaaiaoii, 1.227 and 1,23L) 
»J. CAariR, Commlttioner of Titlea. 18th 
Oetober..l87a'* 

Mr. A'BioKBTr submitted that theoMeo- 
tiona of the oommimioner were good. The 
form, given Inr the act contained the place 
where the deed releasing dower was signed, and 
abo a ateteosent that the person before whom 
the deed was signed had not prepued it 

Mr. FuLLiaTOV maintained that the deed 
having been re^^istered nnder the statute it 
hacame a public docoment^ and operated as 
against the wife, and conld only be affected 
hf an aivplication to amend the oerti6cate by 
tae parties interested on the gronnd of irregn* 
laritar. Banekgv. OUartam, lOExch., 168: JMy 
«, SaiHdeoek, 7 Kzch., 826. The acknow- 
ledgement before the commissioner was a good 
one. The act only gave a form which might 
be followed, Imt it was not oompalsory to nse 
Its exact worda— ex parte Hutehiaon, 6 C.B., 
499. Even if this were not so, the Act 363, 
leferxing to dowers, barred Mrs. Murray's 
daim. 

Mr. T. A'BiOKJRT, in regard to the English 
Mithorities cited, said that the English act 
lelating to registration was different from the 
colonial one. In England an officer was ap- 
pointed to inquire whether the deeds were 
didy executed, and his decision, evidenced by 
the fact of registration, was binding. But 
Bare there was no obligation to register the 
deed, no inquiry was made, and nothing was 
done. As to the Act 363. it specially ex* 
eointed cases like the present. 

The CmsF Juarics.— We think the com- 
asissioner of titles was right in refusing the 
application. If tlie applicant had proved, as 
lie was invited to do. that Mrs. Murray was 
dead, or had properly released her dower, 
the certificate could have been issued in the 
form he asked. This person is in a peculiar 
position. The first owner took the transfer 
aahjeet to the claim to dower, but his assignee^ 
who has tiJcen a title subiec^ to that daim, 
BOW seeks to have that claim released. We 
thhsk that the form given by the act should 
be followed in these cases, and if it is not 
followed the onus of proving that the re- 
q;uirements of the act nave been complied 
with rests on the applicant In regard to the 
act Na 353, it specially excepts cases where 
the claims have been reserved, as in this case, 
and Uieref ore it does not apply to this case. 

Summons dismissed. 

Attorneys:— For the applicant, Scott; for 
the re^utear, Gumer. 

» 
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raniTT T. MBLLIKB. 

Impowndhng Aet^Natke of Impaundrng, 
Appeal from petty sessions* 8tawelL 
Dr. Mackay for appellant No appeaianoe 
2of reapondent 

Melliea was summoned for fflegally im- 
pounding 1,415 sheepb the property of Wul 
SLBMf Pettett The sheep were impounded 
by the defendant on 4th October, and the 
following notice was given at the time of 
imponnoing :— ** Impounded by the managPia 
of the Ledcourt and Wana- warn Fanner' 
Common, on 4th October, 1870, 1,415 aheen, 
mixed sexes, branded on different j^arta of tha 
body, aome with aquare, in red painty otheia 
with L.G. on side, most of them Dekmalng to 
Mr. Pettett Trespam damagea on the lo«^ 
George Dow Melliea, Manager.^ It waa sub- 
mitted that the notice of impounding waa 
bad,innotstatfaig the place where theaheep 
were trespassing and ttie damages chdmed. 
The Justices dismissed the cue, and the oom- 
trlgftfcftwt appealed. 

^r. Maokat aubmitted that the notice oi 
the impounding waa insufficient It did not 
Mate wheie the tieapaaa waa oommittad. The 
deacription of the impounders as managen of 
the Ledcourt and Warra Warra Farmers' Com- 
mon was only a description of the persona ; 
they might have had land elsewhere, where 
the trsspam took place. Nor were the da- 
mages stated as thev should have been. In 
WimafiMv, Qla»9^ 6 Wy., W., ft A'B. 1 it waa 
held that a description of the place of trea- 
pam as "the Loddon" and of the damMo aa 
trespass to cropa, was insufficient 



The CHnr Juanoi.— This case Is very dia- 
tinguishable from WtnafiM v, Gkua. There 
the only notice given was that the cattle wero 
impounded from the Loddon Jor damage to 
crops. What part of the Loddon, which tra- 
verses a great extent of the country, was not 
specified, nor was the nature of the crope 
stated. The owner of cattle there was put m 
an unfair position. He could not know where 
they were impounded from. Here, the hdr 
inference is that the sheep were impounded 
from the common by the managers ; and a 
reference to the schedule of the act would 
ahow the scale of ratea which should be 
tendered for trespam on that description of 
land. We think the justices were right 

Appeal dismissed, without costs. 

Attorney :— For appellant^ Ollard. 

Thubboat, Dbcbmbxb 8, 
BioiirA ▼. BTiPHnr, BaonrBAB or oomnrr 

COUBT. 

Security for AppecU/rom CauiUy ComrL 

Rule niti for a mandamus to compel the 
regbtrar of the County Court Melbourne, to 
accept security for an appeal in Panther e. 
Thonuon, 

Mr. Quinlan showed cause ; Dr. Mackay in 
support of the rule. 

Thesuitof Paa^Aere. TAomson was brought 
to compel specific performance of a contract A 
decree Iras made in the plaintilTs favour, with 
costs to be taxed. After the decree, and be- 
fore the costs were taxed, the defendant gave 
notice of appeal, and tendered as securitjf a 
bond of two sureties justifying in stock-in- 
trade. It was sworn by the applicant, and not 
specifically denied, that the registrar had 
refused to accept the security unlem the 
attorney for plaintiff consented to it 
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Mr. QuiNLAV urged thai the registrar had a 
discretion to say whether the secarity was 
satisfactory to him, and the Court, in such a 
case, would not grant a mandamus. 

The Chikf Jubticb.— The reasons he as- 
signed for not taking the security, that the 
plaintiff's attorney must be satisfied with it^ 
are insufficient. 

Mr. QuiNLAN —But the f egistrar could not 
accept the security, as the costs were not 
fixed. 

The Chief Justicb.— If he had assigned 
that as a reason it might be a good answer to 
the application. But, as he has not done so, 
we must presume that he refused for the rea- 
sons stated by the defendant» and they are 
insufficient The registrar may accept the 
security of personalty if satisfied as to its 
sufficiency. He roust satisfy himself on that 
point, and not be gui<1ed by the opinion of 
the other side. As the aipplicant haid delated 
since September last in making the applica- 
tion, no costs. 

Rule absolute. 

Attorneys :— For applicant, O'Connor ; for 
the registrar, Bardwell. 




INSOLV]^^ 

TbUBSDAT, BttOMBMl 27. 

(Before his Honour Mr. Justice Molesw^rth.) 

m BB ANDBBW CLABK. 

Compulsory Seque$traHon^Not Pointing out 

Property, 

Rule msi for compulsory sequestration. 

Mr. Lawes moved the rule absolute ; BIr. 
Holroyd appeared for the respondent Clark. 

The ground of insolvency alle^^ was the 
inability of the respondent to point out suffi- 
cient property to satisfy a judgment obtained 
against him by the Bank o! Australasia. The 
respondent, on the other hand, alleged that 
when he was applied to he jpointed out a 
tramway which, if sold, was sufficient to cover 
the judgment The evidence on this point 
was very contradictory. A judgment wm 
obtained against Clark by a Mr. Rash- 
ley, who^ Mter pnrchasinff the interest of 
the National Bank in aUfi of sale held by 
them over the proper^, proceeded to aeu 
under his judgment The property realised 

J?^«f^' ?*^ ^ ^^^ ^ joagment and 
^« ^ c^ sale were satisfied, add the tMUanee 
handed to Clark. It was denied that the 
tramway was sold, and when afterwards the 
**^* .®L^'!**'?'*»** obtained a judgment 
agsinst Clwrk, he pointed this oat m pro- 
perty which could be sold to satisfy i£e 
debt Several witnesses, however, stated that 
uey were present at the sale, and heard the 
tramway sold as well as the other property. 
Under these drcumstances it was contended 
Clark had committed an act of insolvency in 
not painting out means sufficient to satisfy 
Uie judgment ^^ 

His HoHOUB, in giving judgment said the 
application for compulsory sequestration waa 
based on the ground of the inability of the 
alleged insolvent to point out sufficient pro- 
per^ to satisfy an execution. There was a 
good deal of conflicting evidence as to what 
had occurred between him and the bailiff 
entrusted with the duty of carrying the 
execution into effect as to whether any 
property had been pointed out or not 
Takinf the case according to Clark's repre- 
lentationa he did point out property upon 



which the execution might be levied. He 

Eointed out he said, a tramway which was in 
is possession, and the ground which he held 
under a lease for building a tramway, the- 
whole being probably of sufficient value, if it 
were available, to cover the execution, which 
amounted to about £400. The tramway was 
held under a licence from the Crown under 
the Land Act of 1869, and that act in tho 
45lh section, provided for the Governor grant- 
ing leases for a variety of purposes, and in 
the 47th section it provided for the granting, 
of licences, for, amongst other purposeSi. 
those for which leases might be granted 
under the act The 48th section specially 

Provided for granting leases for tramways, 
'he Government regulations based upon the- 
act provided that the interest in the licence 
issued for any purposes specified in schedule 
L could be tranttferred with the consent of the 
Board of Laud and Works upon payment of 
a fee of £1. Schedule L embraced a variety of 
cases, but did not include the licences granted 
under section 48, there being no direct pro- 
vision made for the transference of such 
licences on the part of the licensee. The 
question was therefore left in some doubt 
whether that class of property was available 
for an execution creditor, and could be seised 
under an execution. Its being transferable 
would at all events depend both upon the con« 
currence of the holder and of the Board of 
Land and Works. Even taking to the utmo»i 
the respondent's own statement that he 
pointed out this tramway, he felt considerable 
doubt whether it would be available property 
for an execution creditor. At all events, if a 
debtor pointed it out as available property, h* 
should convey some assurance both of hit 
own concurrence and his capacity to obtain 
the concurrence of the Board of Land and 
Works to the transfer being made. There 
was no pretence that anything of the kind 
had taken place upon the present occasion. 
All that was alleged was. that Clark pointed 
out certain property, but did not enter 
into any discussion as to whether it could 
be made available for a seizure under an 
execution. On the first day of hearing, the 
insolvent represented that he had been 
present at the sale under the County Court 
execution, and swore positively that thetiam" 
way was not sold. It, however, appeared 
upon a subsequent examination that he was 
not present at the sale at all, and there was a 
great conflict of evidence as to what did 
really occur at the sale— whether the tram- 
way was really sold or not It appeared, at 
all events, that immediately after the sale 
several persons went to the insolvent' and 
that he entered into a written agreement to 
become the tenant of the purchaser under the 
County Court execution, and that under a 
document which admitted that the tramway 
was part of the property sold. He explidned 
that Dy saying he acted under a misapprehen- 
sion. The vendee, however, took possession, 
and proceedings were now pending to recover 
the tramway at the law side of the Supreme 
Court Whether the tramwav could or oould 
not be made the means of satisfying the 
execution creditor, the insolvent had by hia 
own act placed it in such an embarrassed 
position that it could not be immediately 
available for the purooses for which it was 
pointed out, and he should, therefore^ make 
the rule absolute. 
Rule absolnte. 

Attorneys :- For the petitioners, Hornby, 
for Randau and Mitchell ; for the respondent^ 
Geake. 
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SUPREME COURT. 

nmVOS IN BANOO— mOHABLM AS TBBX. 

(Befora tbdr Honoon Sir W. F. Stawell, 
C J., Mr. Jiutloe Bsrry, sad Mr. Justice 
Williams.) 

Satvboat, Sbptbkbbb 10. 
saoobtion and anothbb ▼. southbbn. 

Jageciment MOTtffOfft, 

Role nisi to set aside a mrdiet for defen- 
dnntk Hiid enter one for plaintiff. 

Mr. Billing and Mr. Molesworth moTed the 
rale iibsolute ; Mr. Fellows and Mr. Adamson 
showed caniie. 

The action was one of ejectment to recorer 
pOMeiicion of some land at Sandford. The 

gsintiffs claimed nnder a scries of mortgages, 
e first. AoriL 1868. from Charles Grinhnm 



to C F. Cronch. On 1st Febmary, 1866. 
Orlnham and Cronchioined in a mortgage to 
BagKctton, who, on 22nd Frbniary, 1869, aa- 
Mgti«d the mortgage to the other plaintiff. 
Palmer On the 17th Januair, 186. Grin- 
ham contracted to sell the land to Soothem. 
the d«frn<lani|Who took possession, and on 
4th October. 1869, all the defendant's interest 
in the land wss sold hj the sheriff to the 
plaintiff Palmer, nnder a writ oififa. The esse 
was tried at the Belfast Circuit Court before 
Mr Justice Williams, on 14th July, when the 
plaintiff put in (among the other deeds) the 
mortgage by Grinham to Crouch. Thatmort- 
aa«e coniained the following words after the 
Mbendum, ''subtject neverth'ele^-s to a certain 
Indentnraof mortgage bearing date 12th Octo- 
ber. 1860, and made betwt-en the said Charles 
Orinham and George Grinham of the one 
parr, and William Robertson of the other 
part, whrreby a portion of the heieditaments 
hereinbefore described were couTeyed and 
asKurpd to the Kaid William Robertson, as a 
sf^uri^y fur the payment to him of the sum of 
£1.660^ a therein mt^ntioned.** The mortgsge 
to Robertson was not produced at the trial. 
Bed there was no proof whether the land 
which formed the suDjJect of the action was 
Included in it or not. A verdict was directed 
for the defendant, leave being reserved to the 
^aintiff Palmer to enter a verdict for him. 
For the ddbndant it was submitted that the 
mortgage to Crouch, referring to the mortgage 
to Robertson, showed that the legal estate wss 
still outstanding in Robertson, and that 
Palmer could not maintsfn the action. The 
plaintiff relied on the fact that the bargain 
and sale by the sheriff to Palmer gave him a 
good title as against the defendant, though it 
might not be good as against others. Refer- 
ence wss msde— >Comior v. West, 5 Burr., 
2678 ; Doe d. Draper's Co. v. Wilson, 2 Starkie, 
477; Doe d. Saul v. Dawson, 3 Wilk 40; 
Aleock V. WiUhaw, 20 L. J. Q. B., 14371«ltts 
V. miiss, 27 L.J., Q.B.,8]6;0Bythewood,287. 

Thb CHiir Justicb.— The difficulty in this 
case is caused by the plaintiff putting in the 
mortgage to Crouch, and not putting in, as he 
ought to have done, the mortgage to Robert 
son. That mortgage, if in evidence, would 
probably have shown the parcels ; would have 
shown what had and what had not been 
mort«aged to Crouch ; but all is left vague 
and indistinct. There is no doubt that the 
plaintiff is entitled to possession of all not in- 
cluded in the mortffage to Robertson, and we 
shall therefore msJie absolute the rule fbr a 
nonsuit, the defendant undertaking to give 
up the land not comprised in the mortgage to 
Robertson 

Mr. Adamson.—I cannot undertake to give 
that consent. 

The Chibf JusnoB,— If the defendant does 
not consent, the rule will be discharged with- 
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oat coctB. I think he xeoetves all he is en- 
titled to, and he gets the ooets both of the 
trial and the rule. 

In thtt following (Hilary Term) the defend- 
ants consented to the terms imposed by the 
Court. 

Attomevs:— For plaintiffs, Hill; for de- 
fendant, Godfrey. 



HILABT TBBll. 

TUBBDAT, NOTBMBBB 22. 

OOULTD (aPPBLLAVT) ▼. WABDILL (BBBPOV- 

DBBT). 

Mmhig Company— CaUi—l>eed €/Auodatkm 
AgrttmaU mot to Sue for CalU, 

Appeal from County Court, Melbourne. 

Mr. Fellows for appellant^ Mr. BiUing 
for lespondentL 

Mr. k W. WardiU sued WUIiam Coulter 
for £10, for that plaintiff, being the registered 
owner of 100 shares in the Grand Junction 
Company, and liable to the calls made in re- 
spect to them while he continued such regis- 
tered owner, sold the shares to defendant on 
condition that he would cause them to be 
registered in his name, but defendant neg- 
lected to register (he shares, and plaintiff was 
obliged to pay calls subtequentli made. 
Plaintiff proved having sold the snares to 
defendant signed the transfer in blsnk, and 
handed tne f*crip to defendant He after- 
wards received notice of a call and informed 
defendant thereof. The company some time 
afterwards sued him, and he paid the call 
before the return day of the summons, and 
without informing defendant that he had 
been sued. Thomas Coggin, manager of the 
company, proved that the call was made at a 
special meeting of the directors, but could not 
Dtate that the Melbounie directors had any 
notice of the meeting. Other shareholders 
had been sued for calls, but the summonses 
against them were dismissed, as he could not 

Krove that the call had been properly made. 
Ir. Coulter ssid he never received notice 
from the plaintiff of the action by the com- 
pany against him, nor any intimation of it ; 
that at the time of the call be was a director, 
but received no notice of the special meeting 
at which the call was made. Be had sold the 
shares, and banded the scrip in blank to the 
purchaser. A verdict was given for plaintiff, 
and defendant appealed. 

The appellant relied upon the following rule 
of the company. '* If any shareholder shall 
neglect or refuse to*pay anv call or calls within 
7 days from the time specified in such notice 
for payment thereof, then and on every such 
esse the company shall proceed under rule 
2i to forfeit tne share oi shan« upon which 
payment of the call or calls shall be nealected 
or refused; and the parties hereto nersby 
specially agree that the company shall hate 
no power or authority, and are hereby ex- 
pressly bamMl from enforcing payment of anv 
csll or calls in any Court of law, or in equity. '' 
Rule 24 provided for forfeiture in the event 
of non-payment For the appellant it was 
contended that by these rules the Court hsd 
no jurisdiction, the pMties had themselves 
provided a measure for enforcing payment 

For the respondent it was uiged that the 
rule was void, as ousting the Jurisdiction of 
the Court 

The Court held the rule binding upon the 
parties ; a coune was provided by the deed 
which should have been followed ; as the 
call could not have hM»n recovered from th^ 



respondent, the payment by him was vulut- 
tary, and could not be recovered. 

Appeal allowed with costs. Judgment for 
defendants. 

Attorneys :*For appellant, J. M. Davies; 
for respondent, Stephen and Cameron. 

TUBSDAT, NOVBMDBB 29. 
BB BBODBIBB, CBI8P, ABB LBWIB. 

Order to tax Bill of Coete—Hpeckil Cireum" 

Rule nun to rescind an order of Mr. Justice 
Barry, referring a bill of cosu of Messrs. 
Brodribh^ Crisp, and LcwIn, for taxation. 

Mr. Fellows and Mr. Cock »h<iwed csuse ; 
Mr. Billing and Mr. Webb moved the rule ab- 
tolute. 

Messrs. Brodribb^ Crisn, and Lewis acted aa 
solicitors for Mr. James Webb, one of the par* 
ties interested in the Geelong and Ballarat 
Railway contract There was a large amount 
of litigation about the oontract, including 
seven equity suits, and extending from 18611 
to 1866. In that year, a compromise of the 
various suits was effected, and one of the con- 
ditions was that £1,000 should be allowed to 
Mr. Webb to nay his solidton' cueta. the ba- 
lance to be naid when the dalms were settled 
with the Government The bill of cosu 
amounted altogether to £3.715 Is. 6d. In July, 
1870. the compromise with the Government 
was effected, and on the morning of the 15th 
July, Mr. Crisp received from Hawthorn. 
Whitney, and Copeland, three trusteee 
under the contract, £1,000; and on the 
afternoon of the same day, he saw Mr. 
Fraser, who^ with Mr. Germain Nicholson^ 
constituted another class of trubters. Mr. 
Fraser said the bill of costs was large, to which 
Mr. Crisp replied, ** You may as well pay 
me ; I will render the detailed acc«»unts, and 
receipt this subject to adjustment" Mr. 
Fraser then paid him the balmnce of the bill, 
Mr. Crisp giving a receipt "Received this 
amount undertaking to supply detailed ac- 
counts if required, and subject to adjust- 
ment" The detailed account^i were supplied 
on the ?2nd July. Mr. James Webb died on 
the 9th August and a few weeks afterwards 
Messrs. Fraser and Nicholson obtained an 
order from Mr. Juaiice Barry for tazntion of 
the costs. In suppc»rt of tde rule to rescind 
this order, it was urged that as the ooNto hud 
been paid, the bill could not be taxed without 
special drcumstances beinis shown ; one of 
the special circumstances must be an over- 
charge, and there was not any allegation of 
an overcharge ; while Mr. Crisp swore that 
although the bill misbt appear large, yec 
that upwards of £1,500 hud been paid by 
the 6rm out of pocket It was urued 
that Mr. Webb, and not Frailer and Nichol- 
son, was the client of the solicitors ; that the 
latter had paid voluntarily, and could not 
daim a return of any part of the money ; and 
that as Mr. Webb had not required to have 
the bill taxed, the trustees could not make 
such a claim. Moreover. Brodribb, Crisp. a'>d 
Lewis had, in July last on being paid the 
balance of the account, executed a release and 
indemnity to the trustees, and they would 
not have given this indemnity if the costs 
were to be taxed. The words "subject to 
adjustment,** were advisedly inserted instead 
of ''subject to taxation, the adju^ttntnt 
relating to the credits for sums pre- 
viously iNud on account It was al^o sub- 
mitted tnat it would be a hardship now to 
have Uie bill taxed. Thederkwhohadchaige 
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of tbtt ftccoanU bad l«ft the firm ; many of 
the paper* bad Yuevnx Uk«in away by Mr. 
in^ttbb and lout ; tb« firm of Brodribb. Crisp, 
mad Lfwia had be«)n diMolved ; and .the firm 
of Crisp and Lewia, and sabsfqnently 
Crtop. L^wis. Hnd Wilk\ bad been «'8tabli«bea. 
Barloek v Smith 2 M. and C, 4U5 ; Waters v. 
Tayior, ibid, 526; Be Thomas. 8 Beav.. 145 : 
Sat/er v. IVoffstaff 5 Beav., 415 ; Be Beeteand 
Fiower, 5 B*-av.. 406 

Against the rule, and in support of the order, 
it waa contended that there bad been no pay- 
ment of the bill, and tbirefore the qaeation 
of special circamstances did not arise. Pay- 
ment was where a sum of niout* y bad been 
paid, and could not be got back. Here the ac- 
eonnts were subject to adju^tmentt and the 
overpayment could he recovered. Besides, 
under sect^*. 8^ and 3^ of the Common Law 
Procedure Act, the ^'pcciol circumstances as 
Utrtwiten third parties, were not required to 
be so strong as uctween the attorney and his 
client. Friiehard v. Hitchcock, 6 M. and Or., 
151 : Bass v. Sttphefn. 17 L. J., Ch. 219. 

Judgment was given on Thursday, Decem- 
ber a 

The Chiif JcsnoB.— This is an application 
to rescind an order for the taxation of a bill 
of cof>ts. The applicants acted as solicitors 
for Mr. Webb, who was interebted as a con- 
tributor, or otherwise, in the contract for the 
oonstrnction of the Geelong and Balla- 
rat Railway, and about which there 
was a great deal of litigation. There 
were a number of cross claims between 
the varit'UH persons interested in the matter. 
Mr. W«bb died in August last Shortly before 
his death two persons, Messrs. Nicholson and 
Fra<*er, acting as trustees for the parties 
interested, met Mr. Crisp, representing the 
firm of Brodribb, Crisp, and Lewis, and Mr. 
Moole, representing another firm of solicitors, 
and who also had a large bill of costs. On 
both bills large sums had been paid. There 
were cross accounts between the solicitors 
and thtfir clients, or those who represented 
them. A certain bum was offered and received 
in payment of the bills, the solicitors under- 
taking to execute a release and deed of in- 
demnity, there being, we presume, some anti- 
cipated liiiication, which the trustees desired 
to avoid. The accounts of Mr. Moule's firm 
were not ready, none of the bills of costs had 
ever been furnished in detail, and the cross 
accounts had not been settled, although 
the balance was considerably in favour 
of the solicitors. According to the state- 
ment of the trustees, the money was 
paid subject to adjustment This adjustment, 
It was verbally stated (as sworn by the solici- 
tors), was not to include taxation. According 
to the statement of the trustees, the bills of 
costs, when furnished in detail, were to be 
subject to taxation, and they contend that 
adjustment included taxation, although 
neither of them positively denies that the 
verbal arrangement was made. It does seem 
highly improt>able that the money should be 
paid in this manner, subject to taxation, and 
that the solicitors should agree to execute a 
deed of indemnity for an amount which 
might be changed by the taxation. The 
leaning of the Court is unquestionably, and 
very properly, in favour of taxation; but 
where payment has been made that payment 
disposes of the matter, unless under excep- 
tional circumstances. Here we see no ex- 
ceptional circumstances. None of the items, 
nor the amount, are disputed ; so far 
as we can ascertain the charges are 
fair, and the taxation is merely invited on 



the probability that there will be a reduction. 
If either of Uie trustees had sworn that the 
conversation about the verbal arrangement 
had not been heard by them, and therefore 
could not have taken place, we might have 
been called upon to decide which of the parties 
was mistaken ; bat when one witness posi- 
tively swears to a certain occunenoe, and an- 
otfier will not contradict him, but only says he 
does not remember it, the Court can only adopt 
one view. Here we have an affirmative state- 
ment that it was agreed the bills should not 
be tvrad ; a^^nst it there is no denial, and 
there are no exceptional circumstances to call 
for onr interference. U there had been no 
eroes accounts^ it is possible we should have 
held that adjustment did mean taxation; 
but as there are these accounts it may be in- 
ferred that the adjustment had reference to 



Mr. Jostloe Babbt. — The trustees pre- 
kted no special drcnmstances within the 
meaning of the act to justify the taxation ; 
bat ae the case was pat oafore me in cham- 
hen the qoestion was whether there was an 
agraement to tax. The wofd " adjustment ^ 
was used in the receipt and the trustees said 
they meant the bill should be taxed. The 
solicitors put another interpretation on the 
word, but I thought the inference was rather 
in favour of the view of the trustees. How- 
ever, the matter has been fully argued, and 
another view has been presented— namely, 
that in addition to the written there was a 
verbal agreement^ and that the verbal under- 
standing was that the bill should not be 
taxed. With regret I assent to the view 
taken by the Court, for it is extremely incon- 
venient to admit verbal evidence to explain 
the construction of a written instrument 
However, as "taxation** might easily have 
been used instead of *' adjustment,** and as 
they did not use i^ I concur that adjustment 
can be construed in its limited sense, namely, 
the rectification of the cross accounts, and 
not the taxation. 

Rule absolute to rescind the order, without 
costs. 

Attorneys:— For the trustees, J. M. Smith ; 
for applicants, Wilks. 

BABBOUB ▼. PINir. 

Use and OccupcUhnSntry under an Agree- 
ment/or a Lease. 

Rule nisi to enter a nonsuit, or a verdict 
for defendant on second count, except as to 
£35. 

Mr. Higtnbotham and Mr. Holmes moved 
the rule absolute ; Mr. Fellows showed cause. 

The plaintiff, Robert Barbour, sued the de- 
fendant, David E. Finn, on the first count, 
for damage to his farm for untenantlike 
usage ; second count, for use and occupation, 
the particulars of demand being for £90 for 
rent from 2nd April, 1869. to 2nd April, 1870. 
On the first count a verdict was given for de- 
fendant ; on the second, £35 had been paid 
into court, and the jury gave plaintiff a 
verdict for £15 additional. The evidence was 
to the effect that on 1st March, 1869, de- 
fendant wrote to plaintiff—'*! hereby 
offer to lease your house, garden, and 
land, say 300 acres, enclosedf with ^b» 
brush fence at BuUengarook for the period of 
five years (with the option of cancelling the 
lease at the end of three years) ; the lease to 
commence on 2ad April next, the rental to be 
£90 per annum, payable half-yearly, clear of 
all deductions ; a lease to be drawn embody- 
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Ing thtiM and theamal conditioii*. alWKcon- 
ditioD tbmt in tbe event of an; of the Ciown 
laoda being witbdrawn from yonr control yaa 
are to give a correBpondtni redaction in tbe 
TEn^ or tbe lease ia to be cancelliid." Tbe 
plainUC »a> aUo to eiecate certain repaira in 
tbe fencei. Defendant entered on tbe land, 
but paid no rant ; plaintiff TGiballf afiraed to 
preptire tbe le«*e, but ftf teiwudi cbftnged bia 
mind, and no leaaa vaa eyai drawn np. Some 
of Uietkna tnRMdoattobepanotafarmer*i 
common, and diapntca occnrred, vhich led to 
Plmi'i bringiDg an action acalnat Barbonr Ibr 
not Kivlng ft leaie. That case went off, m the 
Conrt held on demnrret to a plea that it wat 
the dotr of the tenant, and not tbe landlord, 
to tender ft leue for eiecntion. The jarr in 
the present case found spedall; that plalntifi 
bad ftfteed to foinbh the leiue. ftnd had 
diipenaed with tho preparation thereof 
br defendant. Tbe prlndp*! qneatlon in dla- 
pato rdative to tbe second conn t wai, wbetbw 
the plaintiff bad dten to tbe defendant all 
the land bargainea for, and it was nrged for 
the defendant that if he bad fftllad to do so 
ftn action for me and ocenpatioii would not 
lie. Defendant had bargained lor ■ lease 
nnder which be wonld bare some secnii^ol 
tennre; throngh the plaintiff's fault that lease 
had not been fdiem, and be could not take 
advantage of his own laefu*. When an in- 
tending purchaser entered into oecapation, 
and tbe contract for pnrebise went off bj bis 
default, he would be liable fn an action ol 
this kiniSouard «. Shoe. 8 H. and W., 
UB ; WmtertoUom v. tngham, 7 Q. B., All ; 
Nealtt).Siaiut.2Tn., K4 ; Sumbailv. Wright, 
lC.andP.6S»;/>Kev. WOlianu. lU.uiiW. 
6. Fortbeplalntiff itwasuigedtbatwherea 
person had entered into possession ol land, 
the landlord coaM ine for use and oocupation 
—KUott v. Booen. 4Bi>p.. 69; HelServ. fiittcoi; 
igL.J., Q.a.S»9; ^one* v. SemtoliU, 4 Ad. 
and K.SOfi ; AnitA e. .Kdridpe, U C. B.. 238. 

Judgment was given on December 14. 

Tbe Chut jDniOK—An action for use and 
occupation ; a verdict was given tor the plain- 
tUTfoiflS; a rule lUti was granted to enter 
a Terdiet for the defendant, on tbe ground 
that them is no evidenoe to go to the Jniy 
that the relation of landlord and tenant ertr 
existed, and that the defendant was there- 
(on not liable for nn and oconpatloii. 
The plaintiff and defendant entered into 
an Bgreement fora lease j tbe plaintiff wastba 
lessor, tbadefendaal the lessee. Tbe defend- 
ant entered Into poaseuion, and snbseqnentif 
pl^tiff wrote to him, stating that be [the 
tenant] need not prepare tbe lease, but that 
he (tbe plaintiff) wonld prepare it Be how- 
ever did not prepare it ; nuither plaintiff nor 
defendant took an; steps to prepaie the Itaseb 
In the course of onr judgment on a dcmnrrer 
in Pmn v. Barbour we decided, on the aotho- 
riV of the Eugliah cases, that it wan tbii duty 
of the tenant t^ tender the lease for execu- 
tion. In thii iHtaTice tbe landlord ma; have 
milled tbe tenant; still it was tbe tenaut'a 
business to pnt the matter tight, and call in 
the landlord either to prepare tbe leasa 
or to prepare It himself, tender it to plain- 
tiff, acd call on him either to execute it 
or give a valid reason for not doing 
so. The dufendant is still in poaietsion, 
has paid no rent, and declines to psf anj. 
He contends that h« did not enter into poe- 
sesxlon as tenant, that the relation of land- 
lord and tenant never eiuted. On (be same 
principle as that b; which a person who 



sale is not liable for Use and occupation or 
for rent if tbe agreement U not cuiied opta 
so here it ia said that till the loato ii executed 
the defendant ia not liable for rent. But the 
distinction between the two claaaes of cases 
i* obviouL In the case of a aule the pur- 
chaser pays some portion of the parchase- 
money, generally the gri^ater part. He 
enters into possession intending [bat tbe 
agreement ihall be carried out, nut that 
he is to be a tenant of tbe owner. 



fiurcbaser has the benefit of the use of tbe 
and. Both parties may be ri-Btored to the 
itatia gao by tbe land being restored to the 
owner and the money to the purchaser. But 
in the case of an agreetnent for lease, the 
tenant remains in possession, be derives the 
usufruct of the land ; while the landlord 
receives nobenefii whatever. If tbe tenant's 
position in this instance ia correct, be m^ 
remain in possession fcir ever and paj 
no tent, nor damages in an action for 
use and occupation. The landlord may be 
but the tenant has never put 
'' forcing bim either 
to execute toe oeea or assign a reason- !Ia 
long as he r( 









1 agreement for purchase and 



a fair value tor tbe premises. In KirllaM v. 
PmaittU, 2 Tauntoix, 145, the prindplrs on 
which these cases are considered are dearlj 
laid down, and arediatininishable from ^um- 
baa V. Wrifht, I C. & P., on which the de- 
fendant relies The rule will be discharged. 

Hr. Justice B&bbt.— There ia a marked dif- 
ference between entering under a contract 
for ptuchaae and under a contract for a lease. 
In the one. the purchaser intends to become 
the abaolnle owner, and not to be recognised 
in any subordinate character whatever. Id 
the ouirr, the lessee intends to recognise tbe 
landlord. 

Bule dlscba^ed. 

Attorneys :— Forplaintiff, Ha^regor, Ram- 
say and Brahe ; for defendant, Oaunaon, 

IfOVDAT, DBOIMBU B. 
TBB BBtaM or AVOB (AFFILLiaie) T. BOIia 

(bufohdui). 

LiabilUg to Rtpair Common TaU Road. 

Appeal from County Court, SalSk 

Ur. Higinbotham and Mr. HTarlaad for 
^mellants ; Hi. Fellows for respondent. 

Plaintiff Boyle was a carrier, and sited the 
defendant* for— though they had money w* 
plicable to the purpose— not repairing a road, 
wbeteby the plaintiff's horse was killed. 
On the 2Lst June last, a servant in plaintifTa 
employ was driving a waggon and seven 
horses from Port Albert to Sale. The team 

CM begged in a hole near Sale, and one of tiie 
Dise* was so injured that it was atteiwaydi 
shot. It was proved that tbe load was a 
common toll road, f - - • ■ 
celved £200 a year fi 
£;i.eOO on the road, i 
a bridge. The Jnry i 
forties. Itwasc 
that It was the dnty 
the road in repair, at 
so, they were liable fc 
act of 1863 thev wer . 

EDTmlssive^ and tbey were consequently not 
ible ; but the present act differed In that 
reapeot Forthedefendants, It was contended 
that it must be shown that they had funds 
for the purpose^ wbkb bad not been done ; and 
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^bal tbflf had ropairad the road to far aa UmIt 
foDdt would permit MartmaU v. Bifde 
Oomfma/iionen. 4 B. fta 961; WUmm v. the 
Mauor of Halifax, L.R. 3 Ez^. 114 ; GU 
9. Me ifciyor pf PrefCoa, L.R. 6 Q.B., 218. 

Jndgmenl waa giren Deoember 14. 



The CHnr Juanoi.— Spedal caee from the 
CoaDt¥ Court, Sale. The aaeatlon is whether 
the shire ooaneil is leeponsible for not hanog 
kept a road in npair. Under the Act 369, 
ahue ooaodls not xmlj mmy repair the 
common toll roads* bat are ezpremly re- 
quired to do sa Sach a provision was 
not inserted in the old act. hat the 
new act contains a most positive require- 
ment, and for obvious reasons. Portions of 
the imbiic revenue are given to the shiio 
councils, to be expended on these roads ; and 
unless thej were compellable and were com- 
pelled to expend the monej. as provided by 
the act it may be appropriated to other ob- 
jecta than those for which the Parliament 
▼oted it. In this instance no difficulty arises 
as to whether a council is obliged to put 
% road in repair which had not been 
formed, and which was in its original 
state, because the council commenced to exe- 
cute certain repairs, formed approaches, col- 
lected gravel, intending to form the road in 
the regular manner. But, in consequence of 
A statement by some person in the employ of 
the Government they were led to suppose 
that it was contemplated to change the posi- 
tion of the road, and for that reason postponed 
the spreading of the gravel While in this 
state, one of the floods to which the country 
has lately been subject came, and roee so high 
as to form a deep hole, which the council 
fenced on each side. It was a public road ; 
the plaintiif was obliged to pass along it ; to 
cross the bridge he was obliged to pass through 
this hole. In doing so one of his horses was 
lamed ; he brought this action, and recovered 
damages. We think the act imposes in 
express words a duty on the shire coun- 
cils which would render them liable to 
•a information for misdemeanour for non- 
oompliance with the act and it Is this which 
distinguishes the present case from those de- 
cided under the former act Mid from 
Orkve v. The Mayor cf Maboume, 1 Wy., 
W. and a'B.. 95, in which the position 
of public bodies is clearly laid down. 
If a duty is imposed in such express terms 
that an indictment will lie for non-perfor- 
mance of it ftnd if there is not merely an 
injury to the plaintiir as one of the public^ 
but a special injury is inflicted on him^-if the 
defendants have no discretion as to the per- 
formance of the act and if they commence 
to perform it an action will lie against them. 
Theprinciple is clearly laid down in HaartmU 
9. The Ryde CommiBBUmen, 4 B. and 8., 
361, where Mr. Justice Crompton says— 
** Under the Towns ImproTcment Clauses Act 
1847 the commimioners are guilty of a mii- 
demeanour in refusing or neglecting to re- 
pair" (so here the defendants have under- 
taken to repair, and keep in repair, the roads), 
" and being so, if a private person suffers 
apecial damage from tne repairs not having 
been done, they are within the general rule ol 
law, and nnlem they can diichaige themselvea 
are liable to an action." This language is 
peculiarly applicable to the present case, and 
whatever difnculty may arise from the terms 
of the act in consequence of the works not 
having been commenced, no such difficulty 
arises here. We think the decision was right 
and the appeal will be dismissed. 



Mr. Justice Babbt.— This ease ia distin- 
foishable from Grieve v. The Maiforof Mel- 
MffiM. In that case it was left opoooal upon 
iSbtb corporation to undertake the formation off 
atnets which were merely delineated on paper, 
and marked by the casual traffic on land in a 
atate of nature. There a waterco ur se formed 
by the breaking of the superficial soil crew 
into a large hole. It was held, inasmuch as 
the corporation did not undertake to per- 
form any of the work, and as in the forma- 
tioa ana repair they were allowed to exercise 
an option, they were exempt from liafaiU^. 
In this case the road was already formed, and 
waa handed over to the shire council, and 
they wo bound by the act of Parliament 
to keep it in repair. They accept the 
liability, they leceive funds from the 
Parliament to enable them to keep it 
in repair, and they bave funds avail- 
aUa. They would consequently be liable 
to be indided for not keeping the road In re- 
pair ; they woidd be liable to a qwui criminal 
n ro s oc utin n' cr iminal in its mode of con- 
Snclh and in some of its consequenoea, 
ThKL howgyart does not nefe a wriiy j m ft 
correlative, give a riant of action to any 
individual in the community for non-repair 
of the road. But if in consequence of the 
negligence of the council any person meet 
with a special injury as distinguished from 
the injury to the generU public he may bring 
an action on account of that peculiar injury. 

Appeal disminsed with costs. 

Attorneys :~For appellants, Walduck and 
Cotton, for H. Butler ; for respondent Van- 
ghan, Moule and Sdddon. fer Bushe. 



Thursday, Dxcxsibxb 8w 

BEAUMOIIT y. LOYX. 

Landlord and Tenant— AffreemetU far Two 
Years Certain with Six Months* Notice. 

Appeal from Pettv Semions, Melbourne. 

Mr. Molesworth for appellant, Mr. Dulgan 
for respondent 

The defendant was summoned by the plain- 
tiff, Diane de Beaumont to deliver up pos- 
session of an hotel in Stephen-street rented 
from her by defendant 

The case stated that it was proved upon the 
hearing that by agreement under seal made 
between Diane de Beaumont of the one part, 
and Joseph Love of the other part bearing 
date the first day of October, 1868^ the said 
Diane de Beaumont did let and the said 
Joseph Love did take, the messuage or tene- 
ment in the complaint mentioned, for the 
term of two years certain, and so on from 
year to year until either party thereto should 
give to the other six months' notice to deter- 
mine the said agreement at the annual rental 
of £104, payable monthly, and always in ad- 
vance, free from all rates, taxes, assessments, 
or deduction whatsoever then or thereafter 
to be and become due and payable in respect 
of the said premises, or on the landlady;, or 
landlord in respect of the same. That Diane 
de Beaumont did, on the 8(h of March, 1870, 
personally serve on Joseph Love a notice in 
writing, in terms of the said agreement re- 
quiring Love to quit and deliver up posses»ion 
to her of the said hotel, messusge, or tene- 
ment on the 1st of October then next en- 
suing, and that she. the said Diane de Beau- 
mont intended to determine the said tenancar 
created by the said lease. That on the 29th 
day of October, 1870. the said Diane de Beau- 
mont did serve on the said Joseph Love a 
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notice, in writiDg, of her intention to 
applj to jofttioes to recover poMession <rf 
the said hotel, mettuage, or tenement 
(a dnpUcate of which aaid notice was 
prodnottd to ni), by giving the same to the 
■aid Joieph Love personally, at the said pre- 
misee, the said notice having been first read 
over, and the purport and intent thereof ez- 
pUined to him, and that notwithstanding the 
said notice, the said Joseph Love refused and 
nei^ted to deliver np possession of the said 
tenement, and detained the same. We de- 
termined that the matter hereinbefore stated 
was insnifident to support the said complain^ 
and dismissed the same upon the ground that 
ths tenancy was not determinable at the end 
of the second year— namely, on the 1st day 
of October, 1870L 

Mr. MouBWORTH submitted— on the an- 
thoiity of TAomiMOii v. Maberiif. ^ Camp^ 
672; Doe «. Green. 9 A.&K, 668; Doev. 
ifolnfty, 10 Q.a. 473-thal the tenancy ex- 
pired at the end of the two years, provided 
six months' notice ending with the two years 
had been given. 

Mr. DoioAir aigned that the tenancy was 
at least one for tluee years, and that the six 
months* notice could not be given till the ex- 
piration of the second year. He also relied 
on Z>oe «L (Treoi, 9 A. &S. 

Judgment was given December 11 

The Chiif Jusricg.— Appeal from petty 
sessions. The pleintiff applied to justices 
for a warrant under ihe Liodlord and Tenant 
Ac^ to remove the defendant, the tenant 
The justices decided that the warrant ought 
not to go^ and the appeal is against that 
decision. The question turns upon the 
proper construction of the agreement between 
the parties, that the piaintitT agreed to let» 
and the defendant to take, cernin premises 
for "two vears certain, and so on from year 
to year till either party should give the other 
six months' notice to determine the agree- 
ment" The justicse determined that the 
tenancy was for three yeara; that it was a 
tenancy for two years, and after the expira- 
tion of that time either party could determine 
it bv giving a notice terminating with the 
third vear. Cooking only at the text nooks, this 
woula seem to be tiie proper construction. Bui 
we think the appellant by his examination of 
the anihoiitiea to which he lelened oaaho w«d 
that the text- books had committed aa «mn; 
and that where the word " certain " had been 
inserted in the agreement, to hold that the 
tenancy was for thiee years would be to make 
that word surplusage. It has been held thai 
where the agreement is for two yean, or one 
year, with notice terminating with the next 
year, the tenancy ie for three years or two 
years as the case may be. But in none of 
these cases was the word "certain" used. 
But in Thomtfon v Maberlif, where the samo 
language wan used as in this.case. Lord Bllen- 
borough held that to give force to the word 
"certain," the tenaLC> from year to year did 
not commence at the termination of m time 
which the word certain qualified. The 
noUce to quit is not a determination of the 
tenancy, but an intimation that the 
tenancy from year to year will never com* 
mence. Otherwise the words " for two years 
certain" woald be meaningless. If either 
party chose to take the necessary steps the 
tenancy is for two years, and no more. We 
think the jastices were in error. The deci- 
sion will be reversed, and the case remitted to 
them, with an intimation of onr opinion. 



Attorneys :— For appellant, Wisewould and 
Gibbs ; for respondent, GiUow. 

HODGSON v. THE IfATOR, &C., OP FITZBOT. 

FUzroy Ward Improvenunt Acts, 17 oiuf 24 
Vict-A,tabl'uhwif TUUioLand. 

Demurrer to pleas. 

Mr. Adamsou and Mr. Williams in support 
of the dtrourret : the Attorney-General, with 
Dr. Mackay and Mr. Higinbotham, for the 
pleas. 

The declaration allei|ed that an act was 
pawed. 17 Vict, for the improvement of Fitz- 
roy Ward, in the city of Melbourne, and under 
it the council of said dfcy did, for the purpose 
of providing land necessary to form the streets 
mentioned in the act take and use a piece of 
land described in the declaration ; and that 
the recompense and satisfaction made to the 
person interested in and holding the estate 
m fee himple in said piece of land was duly, 
and in accordance with said act inquired 
into by arbitrators chosen in manner thereby 
required, and was by them ascertained and 
determined to amount to £96 ; and the said 
sum has remained in possession of said 
couucU, who, in pursuance of the acti de- 
posited in such bank as the arbitrators ap- 
pointed in that behalf, to wit the Bank of 
Victoria, to the joint credit of the oonndl 
and the person who should be interested in 
the same, a debenture of the amount afore- 
said, dared 26th March, IdM, and bearing 
interest at the rate of 6 per cent per annum, 
and signed by the mayor and town derk of 
the cit^ : and plaintiff further says that she 
did, within three years from the pasnng of 
the act 24 Vic. amending the Act 17 
Vic end before the passing of 27 Vic., 
Na 184— the Munidpal Insntlitions Act— 
namdy, on 16th September, 1863, claim 
and establish her title to the said principal, 
money, and interest to the satisfaction of the 
conndl of the munidpal district of Fitiroy ; 
and the plaintiff was and is personally in- 
terested in being furnished with a certificate 
that she had esUblished her title to the 
money ; and she may sustain damage by the 
non-performance by Uie defendants of their 
duty to furnish her with a certificate. The 
declaration went on to claim a writ of man- 
damus to compel the furnishing of the certi- 
ficate. There were two other counts to the 
same effect relating to two other pieces of 
land. 

The pleas demurred to were— the fourth, 
that three years from the passing of the Act 24 
Vict, and before the Act 27 Vict, 18i had 
expiied, before the commencement of this 
suit and before the furnishing the plaintiff 
by the Munidpal Coundl of Fitsroy with a 
certificate to the effect mentioned in the first 
count ; the eighth, which was a similar plea 
to the second count; and the twdfth, a 
similar plea to the third count The thirteenth 
plea» which was also demurred to^ atated 
that after the passing of the 24th Vict 
and after the expiration of the three yean^ 
and before the commencement of the anil— 
namdy. on Isl of Auguatk 1864— the City 
Council of Mdbonme had paid to the Colo- 
nial Treasurer, in pursuance of the aet, 
£10^000— sufficient to answer all the unre- 
deemed debentures, and that the debenture 
daimed by plaintiff in the first count was in- 
duded in that sum. The fourteenth and 
fifteenth were similar pleaa to the aeoondand 
third counts. 

Plaintiff demurred to the fourth, eighth, 
and twelfth pleas, on the ground that the 
faotk that the three yeais had expired before 
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tha commenoemenl of the rait, instaMl of 
being a bftr to the action, was essentially 
neoenary to ite maintenance; and to the 
thirteenth, fonrt«enth, and tifseenth pleas, on 
the ground that the fact that the treasurer 
holds the money for the person rifchtfully en- 
titled, was no answer to the action, as with- 
out a certificate nuc)x money coald not be 
obtained by plaintiff. 

The Coart called on Dr. Mackay to support 
theplean. 

Dr. MACKAT.—An act was passed in 1854. 
the 17 Vict No. 31. under which the City 
Council were empowered to take land for the 
improTement of Fitzroy. Where the owner of 
the land could not he found, the council were 
required to pay the amount assessed by the 
arbitrators into thn bank. By an act passed 
18th September, 1860, 24 Vict. No. 110. the 
powers of the City Council were conferred on 
the Fitzroy CoundL Clause 6 enacted that 
if within three years from the passing of the 
act; any claimant of a debenture should esta- 
blish his tide to the satisfaction of the Council 
of Fitzroy, the council should furnish a certi- 
ficate to that effect to the claimant, and the 
treasurer of the corporation of Melbourne 
should pay to the holder of the certificate the 
amount it represented. Clause 7 provided that 
on the expiration of the three years* the City 
Council should pay to the colonial Treasurer 
a sufficient sum of money to r>ay all the out- 
standing debentures, the liability of the city 
should then cease, and at the end of 20 years 
from the act 17 Vic, the liability of the colo- 
nial Treasurer for the debentures should also 
cease. Now, he maintained that on the expi- 
ration of the three years from September, 
1860, the power of the Fitzroy Council to issue 
certificates cea«ed. and it rested with the 
colonial Treasurer to determine whether 
any claimant had satisfactorily proved his title. 

The Chikf Justice.— Then if the council 
delayed so long in iziving the certificate, tbat 
the three years expired, the certificate could 
never be issued, and the claimant would have 
no remedy. 

Dr. Mackat submitted that in such case the 
council could not grant a certificate. But the 
claimant would have his remedy ; he could go 
to the colonial Treasurer. Where an express 
power was given to any person or corporation, 
the Court could not extend the languafse of the 
iwwer. Beg. v. Sparrow, 2 Strange, 1.123. Be- 
sides, the plaintiff in this case was guilty of 
lache9t and the Court would not do anything 
to assist her. Tapping on Mandamus, 291. 

The Chief Justicb — We think sections 6 
and 7 convey distinctly the intention of the 
L^slature, and are consistent with the first 
principles of justice. The corporation had 
power to take certain land for the improve- 
ment of a portion of the city. Af terwaras the 
Corporation of Fitzroy was called into exist- 
ence, and took the place previously occupied 
by the City of Melbourne as regards that 
ward. The Act 24 Vict., No. HO, was then 
passed, and it enacted that if at any time 
within three years from its passing a 
person should establiMh his title to the 
satisfaction of the council to debentures 
lodged for land taken for the improvement of 
the ward, the council should issue to him a 
certificate to that effect, and the treasurer of 
the city of Melbourne should psy out of the 
corporation funds the amount of the deben- 
tnra Section 7 provided that after the ex- 
piration of the three years the balance of the 
money secured by the debentures should be 
psid to the colonial Treasurer, who should 



be liable therefor for 10 years subsequently. 
It is said that as the money is directly to be 
paid over to the colonial Treasurer at the 
expiration of three year^, the power to issue 
the certificate necessarily expires at the same 
time. But we cannot concur in that view ; 
it cannot fairly be inferred from the language 
of the act. If we adopted that construc- 
tion we should be led to this conclu- 
sion, that one of the parties to the 
arrangement might perpetrate that which 
would be a gross act of injustice after the 
period had expired for giving the certificate. 
For the Fitzroy Council misht postpone 
Riving the certificate till the three years had 
elapsed, and then decline to give it at all. 
We do not think that the Legislature ever 
intended to confer that power on the council. 
Nor, indeed, do we suppose that the council 
would act in that manner, but it is necessary 
for Of to consider all possible contingencies. 
If the Legislature had given an express limit 
to the power of the council, no doubt we 
should be bound bv it But where no express 
limit is given, surely we are not to put tbat 
construction on it It may be said that the 
colonial Treasnier might pay the money with- 
out the oeruncate: That however, is a 
matter solely for him to consider. The ma* 
chinery for investigating title is provided by 
Sect 6, and on the production of the certifi- 
cate the Treasuror must pay. But no ma- 
chinery is provided for him to Investigate the 
title. The argument as to the ladie$ of the 
plaintiff may be considered when the ques- 
tion arises whether a preremptory numdamua 
should go. If the plaintiff is proved to be 
guiltv of laches, it may materially affect the 
decision of the Conrt on that point At pre- 
sent we think the pleas aro no answer to the 
action. 
Judgment for plaintiff. 
In the same case there was a rule niii for a 
new trial. Besides the pleas demurred to the 
defendants had pleaded that the plaintiff did 
not within three years establish the title to 
the satisfaction of the Council. There were 
a number of points involved in the case, but 
the decision of the Court turned on one only, 
namely, the improper reception of evidence. 
The case was tned before Mr. Justice Barry, 
at the sittings before Hilary Term, and a ver- 
dict given for the plaintiff. 

During the trial it appeared that in 1863, 
the plaintiff furnished to the Council the 
ab«>tract of her title to the land. Some of 
the deeds were produced and others were 
not ; and before the missing deeds were dis- 
covered, the time allowed by the Act 24 Vict 
within which to prove claims expired. Plain- 
tiff tendered evidence to show that the de- 
fendants had waived the production of the 
deeds within the specified time, and accepted 
them afterwards. This evidence was ob- 
jected to, but was received. The defendants 
then gave evidence to the effect that they had 
never waived the necessity to produce the 
deeds within the time required by law. On 
the ground that this evidence had been im 
properly received. theCourt granted a new trial. 
The Chief Jdstick.— Rule nisi for a new 
trial on the ground of the improper reception 
of evidence, and misdirection. The action 
was brought to compel the Fitzroy Corpora- 
tion to issue to the plaintiff certificates that 
she had established her title to certain de- 
bentures. There were three counts, each re- 
lating to separate debentures. On the first a 
verdict was given for the plaintiff ; on the 
others for the defendants. The facts are 
simple. The Corporation of Fitzroy, for- 
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marly part of the City of Melbourne, took 
portions of private land under acts passed for 
that purpose, for the improTement of the 
ward, and possession was taken of the land 
under the powers conferred by the statute. 
The price of the land was ascertained by 
arbitration, and the amount, represented by 
debentures, was paid to the treasurer of the 
dty. As the titles were much invoWed, 
various acts were uassed for the purpose of 
removing difficulties: the last Fas the 224 
Vict 110, which fixed three years from the 
date of its passing as the time within which 
claims on the debentures should be estab- 
lished to the satisfaction of the coundL As 
the debentures represented the purchase- 
money of the land, practically, establishing 
the title to the debentures was establishing 
the tiUe to the land. It was essential there- 
fore, that the claimant should establish such 
a title as a willint: purchaser should reason- 
ably be satisfied wi>^. Time was essential, 
and could not be wit /ed by thither side ; it was 
fixed by an act of Parliament There 
was, so to speak, a ParliMmentary contract 
between the municipality on the one hand 
and the owners of land on ' he other, and the 
title must be established w.nhin the time fixed 
by that contract Title is not merely an ab- 
stract of title, although in popular language 
we speak of the abstract as the title. The 
abstract is a mere prida of the title-deeds, 
and till it is compared with the deeds and 
ascertained to be a correct repres«'nration of 
the title, it goes for nothing. In the present 
case an abfftract of title was furnished, and 
there is evidence that the production of some 
of the title-deeds was waived. Now, it is 
perfectly competent for the parties to waive 
the production of the deeds and to be satisfied 
with the representation of title a^ disclosed in 
the abstract Bat as regards some of the 
deeds there is evidence of waiver ; and the 
deeds were not produced till after the 
expiration of the time limited by the 
aet and therefore there was no title esta- 
blished as regards them. It was put dur-* 
ing the argument, and we think .corTeetly; 
that this case partakes of the nature of the 
English act rdating to money deposited for 
land taken for railways. There it is incum- 
bent upon the vendor to make out a title so 
ai to enable hha to oblain the money* The 
mnn i d p al f^ liere: takis poseawion of jprivato 
land for public poipoees^ and the owner must 
estoblish his title to the satisfaction df the 
municipality before he is paid— an inverting 
of the ordinatry nature of things, where the 
purchaser ^oes not take the land till he it 
satisfied as to the title. We think the terma 
and spirit of the act are substantially lAalo- 
gous to the Ensliah acts relative to railwm^ 
and therefore the fact that the corporaocm 
did not ask for the production of the deeds in 
no way affacta the question. The owner 
must produce them to establish his title ; the 
onus of proving his title is expressly cast 
upon him bv the act of Parliament That 
duty the plaintiff has failed to perform. The 
plaintiff endeavoured to prove prolongation 
of the time for producing the deeds, and the 
evidence, although objected to, was received ; 
and the corporation gave evidence Uiat 
although the time had been fixed by law, 
they were willing to give the certificates after 
the expiry of that time if the title had been 
established. We think the evidence ought 
not to have been received, and the fact that 
the defendants gave evidence subsequently 
that they were ready and willing to give the 



certificates did not cure the objection to tho 
evidence for the plaintiffa The evidence was 
improperly received, and the rule for a new 
trial will be absolute on that ground, with- 
out costs. It is apparent from these olMerva.^ 
tion that unless some further evidence is pro* 
duced at the next trial, it will be impossible 
for the plaintiff to prove that she established 
her title within the time. 

Mr. Jostice Babbt.— I may adopt tho 
words of Lord Mansfield, and say that if I 
am wrong I think it more honourable to 
acknowledge and rectify my error than justify 
and defend it In consequence of the aoiidta- 
tion of the plaintiff*s . counsel I allowed tho 
evidence to be received. It would have been 
better had I reserved the defendants leave to 
enter a verdict if the evidence was improperly 
admitted. 

Rule absolate for a new tiiaL 

Attorneys :— For plaintiff, Morrison; for 
defendants, Brodribo^ Crisp and Lewis. 



EQUITY. 

Thubsoat. Dboucbbb 1. 

(Before his Honour Mr. JnsUoe Moleiworth.) 

OLABS ▼. HlOOOnk 

PariHenhip Suit— Creditors aUowedto Watch 
Prooudxng9 ia Matter** Ojfie$. 

This was a motion by Measra. A. and B. 
White for permission to attend at the Mas- 
ter's office at anv proceedings in this suit 

Mr. T. A*B«;ckett appeared for the appli- 
cants ; Mr. Webb for the plaintiff; Mr.. 
Holroyd for the defendant 

The suit was one for the taking of partner- 
ship accounts, and the decree had been 
framed to allow creditors to come in and 
prove their daims, without^ however, giving 
them any rights or binding them in any way. 
The present applicanta had ipoved their debt, 
and wished to attend at future inquiries in 
the Master's office, for the purpoae. if they 
thought fit of oppodng any daims by other 
crediton. The application was opposed aa- 
unprecedented ; plaintiff was expediting the 
canse as well as he could, and it was 
to the interest of plaintiff and defendant that 
none but proper debts were admitted. Even, 
however, were it otherwise, it was not a case 
where creditors were coming into competition 
with each other an in the Insolvent Court 
and where the larger the debts the less would 
be the dividend. Here one of the partnera 
tras solvent so that the creditors had 
niothing to lose. 

His Honour said,— In this case, at the re- 
quest of the parties. I made a somewhat un- 
usual order. Creditors were invited to come 
in and prove their claims, but none of the 
proofs would be binding as between the 
creditors and the partnership. The applicanta 
had, therefore, nothing to gain by attending 
the proceedings, bat if they wish it I have no 
objection to allowing them to be present at 
their own cost Order that the applicants be 
allowed to be present at their own expense 
at the proceedings in the Master's office, but 
not to interfere Jtherdn, and that for such 
purpose notice of such proceedings be given by 
plaintiff to the applicants ; it being also de- 
clared that the applicants shall not be bound 
bw such proceedings. No costs of the motion, 
plaintiff's and defendant's coats to be costs in 
the cause. 

Solicitors :— For applicants, Bronckborst ; 
for plaintiff, Vaoghan, Moule^ and Seddon; 
for defendant, Attenborough. 
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BANCO. 

HILARY TBBM. 

(Before tbeir Honours Sir W. F. Sfavell, 
C.J., Mr. Jostice Barry, Mid Mr. Justice 
Wi^iuD■.) 

TOBSDAT, NOVBMBBB 22. 

BOrOHCUFFB ▼. THB BALLABAT BANKING COM- 

PANT. 

Poet^ted CheqW'-Paid before the date had 
arrived— SegUfftnce. 

Appeal from Coanty Coarfc. Ballarat 
Mr. HicfnbothaiB forappeUant. Mr. Fellows 
and Mr. Williams for respondents. 

Plaintiff sued defendants for dishononrinB 
A cheque for £1 «V The facts were that 
HinchcUffe kept an aoooant with the de- 
fendants. On the 2Silh June he gave to a 
elerk in the office of the Magdala Mining 
PoinpaDy b cheque for £4 10s. on the de- 
fi^danf s for calls. The cheque was post-dated 
13(h July ; hat it was paid in hy the Magdala 
Company on the 29ih June to its account at 
the London Chartered Bank, was by that 
bank sent on to the deft^ndants, and was paid 
on aOth June. On 6th July plaintiff gave a 
cheque for £1 5s., which was presented on the 
iOth, and dishonoured for want of funda 
Plaintiff contended that by the wrongful 
payment of the post dated cheque for £1 lOa 
before its date ois funds were improperly re- 
duced, and if that cheque had not been paid 
there would have been sufficient to meet his 
cheque for £1 6sl The jury gave plaintiff a 
verdict for £125 ; but Mr. Cope, the judge, 
afterwards nonsuited him, on the ground that 
he had no lepal right to post-date a cheque, 
and thereby impose a duty on others to carry 
out his wishes not expretised in the ordinaiy 
form ; that he ought not, under the guise of 
an instrument in the form of a cheque pay- 
able on demand, to issue what would really be 
a bill of exchange, and calculated to deceive, 
as, in facth it did deceive the person to whom it 
was paid, and two bankers through whom it 
passed. 

Mr. HiODfBOTHAM.— A post-dated cheque is 
an order to pay on the date which the cheque 
bears. A banker has no right to pay before 
that date. Under the stamp laws, post-dated 
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cheqiMM were iUegel ; bat mptart ffom iboM 
Uwa, the f ffect of oMt-dating a eh«qae wee to 
make it a bill of (exchange payable at a fa»aie 
date— /Viflerv. Maekreik, L.R.. 2Exoh.. 163. 

Th« CiUEF Josncc —When tbere is no date^ 
when is a cheque payable t 

Mr. HioiNBOTHAM —On demand. 

Mr. Jmitioe Wiluams —If banken are to 
look^ at fh« date of every cheqan they leceiTe^ 
it will take them a very long time to pay it 

The Chixf Jcsncg.— Why ehoald a bank 
pay a bill before it becomes doe ? 

Mr. Justice Wiujaiu— As between the 
parties a post-dated cheque may be a bill, bat 
not M afff cring third persons. 

Mr. FkLLOWs sabmitted that plaintiir was 
gailty of negligence, and most fake the conse* 
qa»-noesof btsact—/birjMr v. Oroie, 4 Bing., 
253 ; Cbitqr*s Cases on Bill»» 392 The eff«ct of 
post daring a che^^ae might be to makti it a 
bill, bat in form it was a cheque. It was an 
unusual form of instrument; the bank was 
not bound to look at the date ; all that wan 
necessary was to see that the signature was 
corrHsi^ and that the amount was properly 
filled in. 

The Chief Justice —Why is a blank to be 
]«-ft for the date if it is not to be filled up? 
Either the date should not be there or the 
batik should look at it. 

Mr. Fellows.— The date is useless in 
cheques, although it is necessary in bills. 

Judgment was given on December 23. 

The Chief JusncE.— Special esse by way 
of appeal from rbe County Courts Ballarat. 
The plwntiff sued for d»msgt*s in conae- 
quence of the diNhonour by the defviidants of 
a ch«*qne of plaintiff's for £1 Sm. Prior to 
giving the cheque which wan dishonoured 
the plaintiff had given a post-daifd chfooe 
for £4 104. The payve of thin ch«tqae paid it 
into his bank four days after it was given ; by 
that hank it wa<i forwardttd to r.he defendantd^ 
who, without looking at the date, paid it. By 
paying this cheque before the da^e markt- d 
upon it the plaintiff wan left without funds 
to mm}t the chequH for £1 5s.. which was dis- 
honoured. Piaitififf contends that the post- 
dated cheque was improperl|r psid before it 
was due. At the cXoan of plaintiff's case, the 
defendants moved for a nonsuit, on the 
ground that the plaintiff, by drawing the 
pOMt dated chequn in the manner ha did, 
misled the bankers ; that the bankers w^w 
not boopd to look at the date of the 
cheque, but were compelled to pay on 
presentment. The point wax reserved, and 
the ca^e was sent to the jury, who re- 
turned a verdict for plaintiff for £125 The 
judge took time to consider the objection, 
and ultimately nonsuited the plaintiff, con- 
sidering that plaintiff had no right to post- 
date the cheque, and thus con vert an instru- 
ment payable on demand into a bill of 
eichange. As regards the law of the case, 
FoaUr v, MackrttK L.R. 2 Exch. 163. seems to 
decide ttib qnestton that a post-dated cbeqoe 
is, in sabsthnce, a biU of exchange. That 
decision, we think, governs the present ease. 
It would be impossible, in the noe of i^ to 
hold that a banker was at liberty to disregard 
the date of the cheque. If it were so held, he 
would also be permitted to pay a bill of ex« 
change before it was due. There is, therefore^ 
evidence to so to the Jury of negligence on 
the part of the bMiken. If there is 
no dato on a cheque the banker is bound to 
pay on presentment, but where there is a dato 
which hss not yet arrived it must be treated 
as a bill of exchange not yet due. Still wo 
think that the evidence does not justify tho 



laige damtges given by the jury. Tho sum 
is small, and the fact that ue cheauo was 
paid through another bank whei^ the dato 
was overlooked wai calculated to abate 
vigilance on tho part of the defendants ; nor 
is any injury proved to Uie defenOant to 
require such damages. Tho defendants, too^ 
had no opportunity of raising the questioii 
before the ladgo, as ho was in their favour, 
and allowed the nonsnit Wo hesitate^ thoro- 
fore, about allowing tho verdict to stand. 
But the question ii not directly raised by the 
esse before us, nor did tho defendants during 
argument ask for a now iriaL Wo will there- 
fore allow tho verdict to stand, but withoat 
tho costs of tho appoaL 

Appeal allowed, withoat eosti ; nonsait sol 
aside, and verdict for plaintiff for £125 ordered 
to stand. 

Attorneys :— For appellant^ J. M. Davios, for 
Holmes and Salter ; for respondents, Hornby 
for Randall and BfitcholL 

THE shire council OF OEBSWICK ▼. BTAH. 

Appeal from Coim^ CotfK— Zease of ToU» — 
AUanaiUm m Leiue tifter hemg Signed, 

Tho defendant was saed for £206 16s., for 
four months' rent of certain tolls at the Ado- 
kati Creek. He objected that the lease of tho 
tolls had been altered after he signed it, by tho 
insertion of a date left blank for the gaxetting 
of the tollSk and also that the names of tho 
^aintiffs were wrongly described as the coun- 
cillors and ratepayers of the shire of Ores wide, 
instead of the "president, councillors, and 
ratepayers of the shire.*' The judge below 
gave a verdict for plaintiffs, and defendant 
appealed. 

Mr. Fellows for appollantk Mr. Higinbothans 
for respondent. 

The objections respecting the title of tho 
plaintiff was not pressed. For the plaintiff it 
was uiged that the insertion of the date was 
done by consent, was immaterial, and did not 
affect the validi^ of the lease, UibbUwhUe v. 
MeMarine, 6 M. and W., 200 ; Stoanv. North 
BrUitk Atistralian Company, 7 M. and W., 
630; Wardv. LumJtty. 5 H. and N., 87. For 
the defendant it was urged that the date was 
materisJ, and that the lease was therefore 
void. 

J udgment was given on December 14. 

The Chief JusTicEv^-Spedal case from tho 
County Court, Crt-swick. The plaint was 
issued on a covenant in a lease for payment 
of rent for tolls. The plaintiffs leased to tho 
defendant the right to collect tolls on one of 
the roads in their district The lease and 
counterpart were executed by both parties in 
December. The lease substantially purported 
to be a lease of the tolls to which the shire 
council was entitled : formally, however, the 
tolls had not been delivered— the proclama- 
tion of the tolls was not made till the 14th ot 
January; the lea^e purported to commence 
from 1st February. In the middle of 
February the defendant wrote complaining 
that no steps had been taken to put up tho 
necessary check-gates or publish the scale of 
tolls, and that nothing had k)cen done which 
would enable him to collect the tolls, and it 
would be impossible for him to continue tho 
lease unless stous were taken to remedy what 
was complained of. Subscouently the defend^ 
ant declined to continue tnc lesse. In point 
of fact, if he had not paid a month's rent in 
advance he would not have taken up tho 
lease at all. He wrote to the council that the 
person from whom he had received possession 
was still in possession, and that he was pre* 
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pftvad!^ band over to the ooancU th«iiioii«3r be 
Md oollected. The plaint wti for flye months' 
i«ni» from Febraarj to June. Varioni ot()eo- 
tions wen taken to the title of the shite to sne, 
whiob were not pressed, and which we do not 
think were maUitainable. The only qaestion, 
therefore, Is whether the lease is a Talid doco- 
menl It appeals tiiat, by the consent of both 
parties, the lessors having substantially thai 
which they professed to grant a lease ot did 
insert a formal date sabseqnently with the 
consent of the lessee, and we think that they 
coald doso. The lessee, however, never received 
the whole of the first month's tolls, and this 
was attributable solely to the negligence of 
the plaintiffs. We think that the month 
cannot be divided, and as the lessors are 
solely to blame, any loss must fall on them. 
The aroeal will be allowed, and the damages 
given to the plaintiffs will be reduced by 
£62 4s., the amount of the first month's rent. 
Appesl allowed, with costs. 

Attorneys : — For appellanti Macgrsgor. 
Bamssy and Brahe, for Hardy, Dowsxd ana 
Madden ; for respondents, Farmer, for Cuth- 

bert* 

- - • 

Friday, Novimbxb 25. 

SLACK y. WINDBE. 

Summmu to §et ande Judgmeni-^Fravd, 

Summons referred by the Chief Justice to 
the Full Court 

The plaintiff appeared in person ; Mr. Fel- 
lows in support of the summons. * 

The summons was taken out to set aside a 
judgment by default, on the cround that it 
was obtained by fraud. The plaintiff had is- 
sued a writ against John Winder, as heir-at- 
law to David winder, who had given certain 
bills of exchange now held by plaintiff. The 
defendant had consented to the judgment 

Mr. Slack contended that there was no 
fraud in the matter. 

Mr. FiLLOWB ur^d that sjb David Winder 
had died in 1866, since the passing of the In- 
testate Estates Act, the heir-at-law could not 
be made a defendant in an action like the 
present 

Judgment was given on December 23. 

The Chibv Jubticb.— Summons referred to 
the Full Court from chambers, The sum- 
mons sought to set aside a judgment on an 
action against the defendant, who was sued 
ms heir at law on a bill of exchange, and who 
consented to judgment being signed against 
him. The ground of the application is fraud 
and collusion. The application was assisted 
by aflidavits of the defendant who swore that 
the plaintiff had invited him to give his con- 
sent to the judgment promising td share with 
him a certain proportion of the proceeds of 
the action, and under this pressure he con- 
sented to judgment being signed against 
bim. The plaintiff does not expressly 
deny that he was guilty of fraud, but 
says that the defendant was examined 
by the judge in the usual way, that he 
raised no objection to the judgment being 
signed, and that he formally consented in the 
ordinary way, and that the judgment had 
been in existence for some time. The diffi- 
culty in my mind was that the defendant 
seemed to be almost as culpable as the plain- 
tiff ; that on his own statement he lent him- 
Belf to a most improper proceeding ; that he 
had an opportunity when before the judge of 



stating the real facts, and he did not avail bias- 
adf of it ; and that a long time had elapaed 
since the judgment was signed before thia 
application wss made. During the affnment 
before the Full Court the defendantdid not at- 
tempt to support the summons on the gronnds 
on whidi it had been taken out but contended 
that in consequence of a recent enactment 
no judgment could be signed against a de- 
fendant who was sued as heirat-law. There 
may be a great deal in the objection ; but it 
is very distinct from the grounds set ont in 
the summons ; and we do not think that a 
party who takes out a summons should be 
allowed to abandon those grounds and take 
up another. No order will be made on the 
summons, but as thelplaintiff has not si>eci- 
fically deiiied the allegations msde againat 
him, there will be no costs ; and the defend- 
ant may make any application he may be 
advised. 

No order on the summons, no costs, with- 
out pmjudice to any subsequent application 
the aefendant may make. 

Attorneys : — For defendant; Macgiegor, 
Banuay, uid Braha, 

MOVDAT, NoyBM BBB 28L 
HUMPHBT y. KBLLT. 

Brtaeh of Pnmite o/ 'Marrkufe—Tke Ihfenr 
^^pemg Married ai the time cf the 

Mr. Fbllowb moved for a rule nisi for a new 
triaL The action was for breach of promise 
of marriage, and the jury gave £1^000 damageSi 
Plaintiff was a married man at the time <^ the 
alleged promise to marry ; and althou(;h it 
was now decided that an action would lie in 
such a case, still the damages were excessive. 
The plaintiff was not entitled to damsges eati- 
mated on the defendant's position in society, 
as she would have been if he had been unmar- 
ried. As he was married, it was impossible 
that she could be his wife. 

Mr. Justice Babbt.— I do not think we 
can fix the measure of damsges in such 
a case as this. How are we to say what 
damages are sufficient? You must also re- 
member that, according to the plaintiirswit- 
nessea defendant offered to settle £1,000 
upon ner. 

Mr. Fbllowb.— The proposed settlement 
was not offered as consideration for the 



MrTjustice Babbt.— No ; only as a sort of 
solatium. 

Mr. Fbllowb.— Where the defendant is 
married, I submit that the measure of 
damages is not solely the amount of the defend- 
ant's property, for she could not have had his 



on. 

The Chibf Jubticb.— But she believed his 
promise to marry her ; she believed that he 
was able to keep^ that promise ; she believed 
that he was a single man, and she has lost 
that position which she thought she would 
have got 

Mr. Fbllowb.— She is entitled to damages 
on the estimate of what she has lost ; but she 
has not lost any of the defendant's property, 
for she never could have got it 

The Chibf Jdbtiob.— If the case is sent for 
a new trial, and if the jury gave the same or 
more damages, on what ground are we to 
say to them, thus far you shall go and no 
farther. 

Mr. Fbllowb.- If defendant had been a 
single man the verdict would, no doubt have 
been unimpeachable; but in none of the 
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,««ir». whore » mairied man wm sued wure 
Urge damages given.- Jamu v. BiddingUm» 
5 C. and P., 690 ; 9f iU v. iVarrw, 7 C P., 999 ; 
MUlward v. LitiUwood, 6 Ezcb., 775. 

Judgment was reMrred, and was giren on 
the following day in oonjonotion with the 
following 



J0NNE8 y. HATIOVAL BAHK. 

Dishonour of Cheque— Excessive Damoffes. 

Mr. Fbllows mored for a rale ntst, for a 
new trial the action was brought to recover 
damsgfS for the dishonour <n a cheque by 
plaintiflfs bankers. Special damage was 
alleged in the loss of certain customers, and 
in an illness which was faid to be aggravated 
by the dishonour. The latter allegation was 
supported by the evidence of two medical 
witnesses. The jury awarded the plaintiff 
£1000 damages. It was sabmitted, however, 
that these damages were excessive, inasmuch 
as they amounted to ihe profits of the plain- 
tiff's business for two > itars. 

Judgment was givtii on November 29th, in 
connection with Humphry v. KeUy, 

The Chief Jubticx — Both these cases may 
be considered as involving the same principle. 
In both the juries have given the plaintiffs 
very large damages indeed. But except in 
instances where the damages given are extra- 
vagant, or where apparently the jury have 
not fully considered the case, or have 
awarded damages without bestowing that 
calm attention which they are bound to 
bestow, we ought not to interfere. There is 
no guide in cases like the present, no measure 
of damages which, if it were exceeded, would 
enable us to say that the damages ss^ exces- 
sive and require us to interfere. At the same 
time it must not be understood that the Court 
would not interfere in any case. There may 
be instances in which the damages would be 
so extravagant that the Court would be bound 
to interpose. But neither of these cases call 
for our interference. In both there are 
peculiar circumstances, and although the 
damages are larger than we would probably 
give, ;ret they are not such as to justify us in 
granting a new trial 

Mr. Justice Babbt.— These cases an vsnr 
exceptional In the action against the bank 
special damage was averred and proved. A 
lam number of peisons oonnected with the 
plaintitt's trade were called, and spoke to th* 
influenpe upon the commercial standing of 
the plaintiff, and the injurr inflicted 
upon him, by the dishonour of his oheques. 
There was one ground of spedal damage 
alleged which was novel and likely 
to mislead, namely, the injury to the 
plaintiff's health, but I endeavoured 
to dissuade the jury against being in* 
fluenced by it; and I do not believe that 
they took that damage into consideration. I 
think they umply cou fined themselves t(» the 
other damage. They have given the plaintiff' 
liberal compensation, possibly larger than an- 
other jury would have siven, possibly not s» 
large, but I do not think we ought to inter* 
fere. In the other case there were peculiar 
ciionmstanoes in this respect^ that it is coki- 
tended that the action was for a spedes of 
injury for which no possible compensation 
or damages could be awarded, inasmuch as 
the plaintiff never could have been marriad 
to defendant during the lifetime of his wife. 
8tiU it appeared to me, as I think italsoMh 
peered to the jury, that the defendant himseu 
ass e sse d the damages. He lamentMl he could 



not perform the contract he entered into ; he 
proposed several efforts of redeeming his pro- 
mise, and also proposed to make a settiement 
of £1.000 on the plaintiff. This was some- 
thing to guide the jury in their estimate of 
the damages. The Court will alwavs control 
extravagant damages, but neither of these is a 
case for interference. 

AttomeTs: — In Humphry v. Kelly, for 
plaintiff, Morrison ; for defendant Oillottl 
in Jonnes v. The National Bank, for plain- 
tiff, Clayton ; for defendants, Malleson, Eng- 
land and Stewart 

THB QUBBN Y. THB OADLTIBLD BOAD BOABD. 

AhaUovrs StaMe, 1809. 8eeL2^Ma/ndamu9 
to issue a SUMntghUrimg Lkenm. 

Mr. Kbbibbd moved for a rule nift for a 
mandamus to compel the Caulfield Road 
Board Council to issue a slaughtering licence 
to Mr. Elworthy, a butcher, for premises at 
Caulfield. Prior to the Abattoirs Statute of 
1860, Elworthy had held a licence from the 
justices, but uji the recent act the power to 
grant licences was taken from the justices 
and given to the local councils. Mr. El- 
worthy applied to the council for a licence, but 
they refused to give one He asked for the 
reasons, but they declined to give anv. The 
act only allowed refuitals of licences when the 
character of the appplicant was exceptionable, 
or the site of the slaughterhouse was objec- 
tionable. In this case it was not known for 
which reason the application was refused. 

The Chibt Jubtiob.— We must assume that 
the board exerdaed a reasonable judgment in 
refusing the application. 

Mr. Justice Wiluamb.^! think the mem- 
bers of the board aro very wise men— very 
wise indeed. 

Rule refused. 

Attorneys :— For applicant, Anderson and 
Sandilands. 

B088 ▼. THB ADBLAIDB MABOTB ABBUBAVCB 

OOMPAHT. 

Insurance on Freight— Vaiued or Open PoiUq^ 
—Interesi—Cosis. 
The declaration was on a policy of in* 
surance on freight in the ship Scotia, the 
freight being valued at £400; and the de- 
claration treating the policy as a valued and 
not an open one. It also alleged that the in- 
surance was effected by plaintiff as agent for 
Wm. Wright^ and for his use and benefit^ 
alleged the interest to be in Wright; that a 
loss had occurred, and deft^ndant did not pay. 

Pleas—I. Thatdefendant did not promise as 
alleged in the declaration. 2 That the con- 
tract was not made by plaintiff as agent for 
Wright, a That Wright was not interested. 
4. That thero was no loss. 

The plaintiff, Mr. C. S. Ross^ auctioneer, 
Collins-street, had extensive business trans- 
actions with Mr. W. Wright, of Sydney, ship- 
owner and timber merchant, and on September 
21. 1869. he, acting as the agent for Mr. Wright 
and under instructions shown him by Mr. J. 
Wright, whoactedas Melbourne business agent 
for his brother, submitted a proposal to insure a 
cargo cf cedar, to be carriea by the brig Scotia 
from either Bribie*8 Island, Moreton Bay, 
Queensland, or the Richmond River, New 
South Wales, to Melbourne. The proposal 
was accepted, and the following receipt 
given : — 

'* Interim insurance note. 



"Adelaide 
Company. 



and Fire Assnnnoe 
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the view taken bf the Oonrt om the fint Untd, 
the plalntilf deeuning lo amend at iilft prtiit. 
A« to Uie Mcond ianieand the finding of the 
jury. I am inclined to think the plaintiflf 
need not avail himielf of hii tiberty to amend. 
Althongh indistinct^ and rather from infe- 
rence wan othenrite, there ii some evidence 
to go to the jary that William Wright wai 
intereeted in the freight at the time of the 
kMN. The freight if tranaferred to the plain- 
tiff to leeiira adTancet made to William 
Wright by the plaintiff. The transfer is 
not made absdlntely for a specified amount. 
On the contrary, when the advances are 
aatisfted, the balance or residae will be 
payable to WiUiam Wri^t Interest does 
not necessarily imply a right to the whole or 
part <tf the thing, nor necessarily and exda- 
iively that which may be the subject of 
privatioa; bat the having some relation to 
or concern in the sabject of the insurance^ 
which relation or concern, Vythe happening 
of the perils insnred against may be so 
affected as to piodace a damage^ detriment, 
or piejvdice to the person insnrinc ; so says 
Ijanrence J., inLnoeiMie. Oraw/ofd, 8 B. and 
P. N. R.,9M. Sorely, when it b seen that the 
policy ii not a wagering policy, the traverse 
of interest beoomes a mere formal imae, and 
little evidence will safilce. Soch being oar 
view, the verdict for the defendant woold 
be set aridcb and a verdict entered for the 
plaintiff— damages, £MOl Bat before the 
plaintiff can sacoeed the ground of nonsoit 
mnst be disposed of, namely, that there is a 
ftital variance between the proof and the de- 
claration. The application made to th«« de- 
fendant hr the plaintiff 1% *' Want £100 on 
freight per Scotia," and the interim note 
given hi tiia company to the plaintiff in 
poraaanoa of that application vL ** Insnred 
the anm of £400 on freight per Scotia^'* and 
no doabt piemivm la pud on that aoMHint. 
Theinsorad conld recover np to£400, and he 
paya hia premium upon that footing. Bat 
there are no worda to the effect of or tanta- 
mount to '*the freight is and shall be 
valued at £400." The application and interim 
note leave what ought to be distinct and 
dear at least a matter of doubt, and one 
would rather infer from the absence of the 
requisite word% that the intention of the par- 
ties was that the t^oliay should be an open and 
not a valMd 00(01 than thattheomlaaion arcae 

through inadvertence. The ground of nonault 
istherafciegood. The declaration is bad, and 
thelibertetoaoBendmustbereaortedto. Had 
the plainnff amended at trial, the aosendment 
would have been made on the usual terma : 
and the plaintiff being successful in respect 
to the second imoB, he would have been 
entitled to the costs of the rule to set the 
verdict right But the plaintiff fwefers to 
take the opinion of the Court upon hia 
dedaration, and that opinion being against 
him, he is forced to amend, otherwise 
he would be nonsuited. So, as it seema 
to me, he should not only pay the ooate of the 
amendment; but also the coata of the rule. It 
is no argument toaay he was unsuccessful on 
the second imue. If five nonsuit pointe are 
taken, and the defendant fo successful on 
one, that is sufficient, and I cannot appre- 
ciato the view, that b«K»tQse the defendant ia 
unsuccessful on the second issue, though suo- 
ceisful on the first, the rule to enter a ver- 
diet in favour of the plintiff should be 
made abaolute after plaintiff has amended, 
(he defendant paying to the plaintiff the costo 
of the rule. I am of opinion the plain- 



tiff should pay to defendant the costs of 
the rule as wrll as the codts of amendment 

The Chief JusTict. —I regret the view taken 
bv my^ learned oollfssuv an regards the costs. 
To give the plaintiff hiii oonts here is no 
violation of the well- known rule of practice, 
that where a person appliisii for more than he 
gets, he does not reoHive his costs, nor that 
other rule, that when* a pomon applies for a 
favour he mnst pay the onsfs necessitated by 
his application. But the tacts here are pecu- 
liar, and require to he iit.*ted to justify the 
granting of costs. Mr Rosii end«*avoured to 
get the amount of the in^nrance^ but the com- 
pany contended that h«- did not prove his in- 
terest H«* then endeavoured to obtain it as 
agent for Wright, but it was contended that 
Wright's interest wan nnt sufficient llie 
companv chose to occupy this position, that 
they took money as a i>remiam, entered into 
a certain agreement hot would pay nobody. 
An insnraiioe company in perfectly at liberty 
to question th** vela** of the article insured, 
or to shor/ mo^ /ideM on the part of the in- 
surer ; but they centiot he allowed to enter 
into a contract in whirh faith is kept by the 
insurer, and to piiy nobody. If they had 
agreed to pay sniofhiiHy. end only raised the 
question whether thi>* was an ooen or a 
valued policy, they would have acted 'airiy But 
they do not take that coarse. We consider 
that the plaintift U entirlrd to a- verdict and 
the onlv qnesti«in in ff»r how much As he 
declared on a valued poliq^. and we hold 
that it is an open policy, it is necesi^ary for 
him to amend the Hfclamtion, and nuch an 
amendment wou^d have been allowed l^ the 
ludge at the tHul. %nd may now be allowed 
by the Court Tht- rotts are ctuited by an 
applicatioti to set asi«it- a mo«t liticious ob 
Jection by the deffndants. and should be 
given to the plaintiff. H** w>4Ji compelled to 
come here to set the verdict riaht and as the 
result ha« sh*«wn tt«) was justified in cnminic 
here, anH as th** conia are cftuned by extreme 
litigiousiiess on the p«rt of the defendattts. 
they mni*t piy tht'Oi and all the cn^ts the 
plaintiff KHnnId pny are thone oocajiioned by 
the amendment of the declaration 

Mr JoHticH Barrt — F differ wi»b extreme 
reluctanc** frt»m my hrother Williama as to tl>e 
co>*ts. My view U rtiHfc t^e amendmt'nt in- 
volved in th«* rule Im suhorHinate to the other 
3ue<<tion. H^d the iilaintiff aniended bis 
edaratioti at the niitl and had there beon 
no adjournment apiiMfd for, strictly speaking 
there would hav«- b- • n no c^t* of am**tid. 
ment Th« am* n*tiii«*«it wonid be made by 
the hands of the jodge at util print on the 
margin of the record. Had a poetponem^-nt 
been applied for by the defe««daiit in conse> 
qqenreof the amei»dment paymfnt of e*<e*s 
w*>uM hav«* b^«>n imp«is*'d «»ii plaintiff and 
pavm-nt w<*iil't t*ave bi*en wc**nflition prfoe* 
dent to pr*Mi*»diMK with the a(*tion. Bu* (he 
m«i*» qtiextioii now i<i, w hetb«-r thf re shouM 
be a v«*r'iicr J>*r plaintiff '^r <l«'ft-ndantM, th«* 
ani*'n«im> t<t «*t thf recotet b»-inc quite a >iih- 
sidiaty *ti«* TheamenHm-nt Im haw ntti^r 
a matter of c«m«'|.ii{eiioe vhi«n anytMiin • l<*e. 
the C<»ort havinir th«* p 'W^r to do that w* irh 
the judge a' fM pHu§ niieht have d»ne. 
As the plaintiff haw tit^uined a verdietw I 
think, as the micneMiCul iiarty, he is entitlrd 
to th** C0N*« of rule 

Rule uhaolnte. withr>%». to enter a verdiol 
or plaintiff for C296 19-. <d. 

Attorneys:— F r plaintiff, Attonbofeugh 
lor defaodantai Duffett 
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mi WM«a aolioii ol «j6etB«Dl to oVtaln 
pnwaMJnn of praniiM M OoUint aliwl wMt 
Mr. Brash, m kadloidof OMiialif, obteinod 
lt«fi» to daibiid. 

On Slit Av|wi 1806ii an agraeiBoiit wat 
nado belwooa Mr. ThomM iTCalloch. " ■» 



It of tho aoTonl partiet antiaed to tho 
pffopartj in MalboanM koown at Umphal* 
bf't," and Brash and M'Donnall, hf which 
II*Calloch lot to Brash and If 'Donnell the 
pmnites " from tho 1st Octoher next ensninc 
mUUtke vartiM enHUed to tkt aaid nremiaea. 
their attoraet or agents shall reqnire the said 
ptonises for toe pnrpose of selling or attempt* 
iDg to sell the same, and shall, bf their acent^ 
altoraef , or solicitor, gife notice in writing 
to the Mssees that they rsqoire nossession or 
the premises for the parposes aforesaid, oacf 
mteh motieB tkaU ihertupcmhe a fermtna^MMi of 
fAe Isnoaof creolsfl Aereimder ; anditishere- 
hf declared to he the intention of the lessor 
and the lesseee that tha notice to be 
given for the porpoee of terminating the 
tenancy shall be giTen only when the pre* 
misss are required for the ftoad /de par* 
poee aforesaid ; bat snch notice, when given, 
shall be absolate." The lessees also agreed to 
«zpend £300 in repairs, and to pay ttie rent 
till they received notice to quit, ** and a pro- 
portionate part of a quarter's rent up to the 
time of the expiration of their tenancy in 
«ase of snch termination, not being the end 
</t a qnarter." On 14th December, 1869 
notice to qnit was given by F. W. Bowman, 
L. E Bowman, Wm. H. Bowman, Arthor G. 
IC Bowman, and H. S. A. Quarry, describing 
themselves "as the parties entitled to the 
premisee." Notice was also given by M*Cnl- 
loch. The land was limited, by the will of 
William Hutchison, to his daughter Elizabeth 
Bowman, for life, with remainder to her 
children as tenants in taiL During the in- 
fancy of the tenants in tail, the pro- 
perty was. by order of the Suprsme Court; 
Sidney, managed by M'Colloch as receiver. 
There were six persons entitled under the 
will, who were all of age before 1866, namely, 
tho five plaintiffs and their brother Alfred 
H. Bowman. A H. Bowman died before the 
lease, leaving an infant son. who died October. 
1868. At the trial a verdict was returned for 
the plaintiffs, but a nonsuit was moved for on 
the grounds that the notice to quit wss not 
|iven by the parties entitled ; that the notice 
should have been n six months' notice, end- 
ing with the period at which the tenancy 
commenced, and that after the commence- 
ment of the term, and before notice, an infant 
interested in the premist^ died, and the ten- 
ancy as to his share still exists, and no actual 
-ouster was proved. 

Mr. J. W. Stephen and Mr. Tellows moved 
the rule absolute; Mr. Billing and Mr. 
Holroyd showed cause. 

The cases rHferred to were. Doe v, Davies, 
7 Exch.. 89 ; OiauUm v. Blakey, 2 Sm. L. 0., 
108 ; Fleming v. Ooodmg, 10 Blag., 6^. 

'Judgment was given on December 23. 

The Chixt Juanci— The first question 
here is wb«tber this ii a tenancy from year 
to year or a tenancy at will. Although the 
CSourts Mtrive against tenancies at will, yCt 



where the partiee enter into adiatiiiea _ 
■sent^ cnmtiiig a tenancy mt vrill, tiis 
Courts cannot make that a tenmncy from 
year to y«*ar. Here the parcii*e dtsUnctly 
agree that the tenancy shall bv merely <me 



at wiiL The other and more im portmn t qi 
tion i% whether, in coneequanoi* of the 
peculiar mode in which the egrtwaaena was 
entered into^ the peculiar mode in wbich dw 
landlords are described, the plaintiffs hnve 
complied with the conditions ioapoeed. If 
MCnlloch bad dencribed bimaelf as Af^ent of 
tb«« landlord, instead of aaent of the pertiei 
entitled, proof of the aii«-ncy wooM have 
pnivrd thM landlord. Fltmimg v. G^mmUmq, 
10 BiMg. M9. Hvre the word "landlord" 
IS not UNrd, nor any term eqaiw«lent 
ti» it. Tbe words appear to h^ve been 
advieedly innerted, as the whole cam 
form<id the sobjt^t matter of a Chancery aniiL 
Tbt* plaintiffs hav*-, bowever. we think, prac- 
tically proved their title: and tlie mle for a 
BotMuit will be diMchargHl. 
Rule for a nouNuit di^eharged. 

Attorneys :~F<»r plaintiffn. M'Keaa and 
Wilson; for defendant. Brunckhoiaa. 
THuaaDAT, DioaiiBBB L 
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dfinla^ Cba y M w y Qatfs— /asa^lcignl UToitee 

ofOaHk. 

Appeal from County Courts Melbonmeu 
Coulter was sued for i3/^ calls on 40 aharas 
hi the comoany. The judge save a verdict 
for the plaintiffs, and defendant appealed. 
The principal point was whether the notice 
of the calls wss sufficient, as it did ndt contain 
either the time or place when and wkune tbe 
call was payable. The respondent contended 
that this objection was not taken in tho 
Countv Cour^ and the case was remitted k> tho 
iudaefor information as to whether theob- 
jecnon had been taken. He leplied that 
tliere had been three cases by the company 
against shareholders. In the first caee, 
wbich was heard before the preeent one^ thie 
objection was taken with others, but was 
overruled, and it was agreed that the result 
of the otber cas»« should be dependent on the 
decision in the first. Tbe appMl in that csse^ 
however, was abandoned. 

Mr. Fellows for appellant ; Mr. McFarland 
for respondent. 

Judgment was given on December 14. 

Tbe Chixv JusTica «aid that as it appeared 
the objection was taken at the proper time, 
it could now be entertained. Tbe Court wss 
of opinion that it was a fatal objection, and 
the appeal would be allowed. 

Attorneyii:--For appellant, J. 11 Daviei; 
for rsepondent, Stephen and Cameron. 



Satubdat, DaoncBaB 3. 

ATKIVBOV V. THU MATOB OF BBLFASf. 

^Vesposs— P«62te Street^DedieaUon, 
Trespttss ^or breaking and entering plain- 
tiff's lands and pullii>g down his fences. Plea 
that there was a common and public right-of- 
way over said land for persons to go and 
return on foot, and with horses, cattle, and 
cart iages at all times of the year, at their free 
will and pleaxare, and becAuee the highway 
was one of the streets of the borough, sna 
becMUse the said fence was. erected upon snd 
across said street and obstructed theiame, 
the defendants in managing said street, ind 
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for the purpose of managlnffsame^ neoessarily 
broke down said fence, which are the Ulemd 
trespasses. There were nine counts relating 
to nine pieces of land, and nine similar pleas. 

The case was tried b^^fum Mr. Justice Barry 
at the sittings before Hilanr. Tt*nn. Plaiiitiff 
is the devisee under the wiu of the late James 
Atkinson, who died a fttw years ago. James 
Atkinson in 1843 obtained f rom tne Goyem- 
ment alBpeitial survey of a quantity of land 
at Port Fairy. In 1844 be determined to 
found a townsthip on the south-east angle of 
the survey, and aooordinglv instructed a sur- 
veyor to pn-pam plans of the town known as 
Belfast On the plans as prepared two streets 
were shown, Victoria^treet and Victoria- 
terrace, which were the streets about which 
this action is brought Mr. Atkioson did 
not approve of the plan so far as regarded 
these streets, and never ^old any land facing 
them for the township. They were not, how- 
ever, obliterated from the plans, and in 1856 
they were proclaimed by the Governor as 
public streets, apparently with the consent of 
Mr, Atkinson's then 'tgent The fences, how- 
ever, remaiufd standing till lately removed 
by the corporation, and the land which they 
enclosed was let for paddocks, &c. 

The jury gave a verdict for plaintiff with 
nominal damages, and a rule fM was ob- 
tained for a new trial. 

The Artoiney-General (Mr. Michie), Mr. 
Fellows and Mr. Molesworth moved the rule 
absolute. Mr Ireland Q.C., Mr. Adamson, 
and Mr. Higinbotham showed cause. 

There were a number of points involved in 
the case, but on one only was the decision of 
the court given. On July 81. 1865. Mr. 
Woodward, who was chairman of the Belfast 
Road Board, and also ai^ent for Mr. James 
Atkinson wrote the following letter to the 
Surveyor-General asking the street to be pro- 
claimed : — 

" Sir. -At the request of the Belfast District 
Road Board I do myself the honor to state 
that as the streets in this town are now being 
formed, and the footwavs and carriage ways 
constructed, the Board deem it necessary that 
the relative widths thereof should be pro- 
claimed in the usual manner in the Oavemr 
ment Oazette by the Oovemor in accordance 
wit»i the 12th clause of the Management of 
Towns Act, as consideTable damage has 
been done to the footways already made hf 
horse and bullock-drays being driven acrosa 
and alonf^ them, a procedure which can onlv 
be prohibited after the proclamarion alludea 
tt> has beeA made. For this purpose I here- 
with attach a copy of the plan of the town 
of Belfast, with a schedule uiowiug the pro> 
posed relative widtii to be adoptM, which I 
trust you will have the goodness to lay before 
the Governor for his approval. 

" I have, &Ch 

"R. H. WOODWABD. 

" Chairman of the Belfast District 
" Road Board." 

The tracing enclosed included the streets 
which formed the subject of the action. The 
streets were duly proclaimed. On the applica- 
tion to proclaim the town a municipality tho 
district surveyor made a number of oojfctions; 
CMpecially respecting the sise and population 
of the town, to which Mr. Woodward replied, 
contending that there were more streets than 
the district surveyor stated, and asain refer- 
ring to the streets, the subject of tne action, 
as actual streets. The district surveyor in 



reply, however, said that Victoria-street ww 
mt-r^ty imaginary, and that puis of the 
other street nad been let to tenants in nad- 
docka The defendants contended that tnese 
letters of Woodward's amounted to an actual 
dedication of the streets on behalf of Mr. 
Atkinson ; but the plaintiff contended thi^ 
the letters did not bind Mr. Atkinson the 
view taken at the time by others as the dis- 
trict surveyor being that Woodward had 
made a mistake. 

The cases cited were— Pools «. iSTtis&nsoik 
11 M and Wja^i Squirt «. OampbeU, 1 U. 
and C. 459 ; Woodyer v. ffadden, 6 Taunts 
126 ; BratUKaw «. WtUion, Victorian Law 
Times, 138. 

Judgment was given on December 9. 

The Chw Jostici.— Rule Mtft for a neir 
trial, on various grounds— First that the vei^ 
diet is afpinst evidence. The defendants 
Justifv their trespass on the ground that the 
land had been dedicated to (^e public use ■• 
streets. We think there waa evidence to go 
to the jury of the dedication, more espedauf 
a letter written by Mr. Atkinson's agents for- 
warding to the Government the namea of 
certain streets, indnding those the subieot of 
the action, for prodamatioii. No endonee 
was produced to answer that leUer wbioh 
would justify the findins of the jury. As 
there will be a new trial we abatain txoat 
going further Into detaiL 

Rule absolute for a new trial on payment of 
costs. 

Attorneys:— For plaintiff, Crispy Lewis, and 
Wilks; for defendants, Vaughan,Moule, 
Seddon for Bayly and Fowling. 



INSOLVENCY. 

(Before his Honour Mr. Justice Molesworth,) 

THuaaoAT, Ootobib 28. 

BB JOmr MOODIl HILL. 

BeckUiB Tradinff^ FraudtUenila Ooniraeting 
DtbU^UBpenrion of Oertifieaie* 

Appeal from a decision of Mr. W. B. Nou^ 
Chief Commissioner, refusing this insolvent 
his certificate. 

Mr. Lawes for appellant, Mr. Hood for the 
opposing creditors. 

Insolvent had been a hay and com dealer, 
at Emerald-hill. He commenced business in 
Mav, 1868, having then about £100 cash, 
which he had borrowed. He owed Boyle 
£209 for money lent when he commenced 
business. The business never paid expenses. 
It went on increasing up to September, 180% 
when, in consequence of false reports as to 
his weights, it fell off. He owed MOO 
or £500 in the beginning of March, 1870l 
In March and April this year he purchased 
goods of Oarrett to the amount of £88 ; of 
Wilson Hardy, in March, to £79 ; of Mennfls» 
in March, to £71; and of Gillespie, in ApriL 
to £32. The £300 worth of ffoods purchased 
in March and April were sola in the ordinaiif 
way of business, and the money received for 
them was paid awav in the ordinarv way. 
About a fortnight before sequestration ha 
bought goods of Gillespie. ^ . . 

It was argued for the insolvent that he had 
not contracted any particular debt withnvt 
any intention of paying it; that he might 
reasonably hope to carry on ; that the Coaa* 
missioner should not have refused Ibe 
certificate. 

Judgment was given, Nov. 2. 

His HoHOUB said.— This is 
against a dedaion of tne Chief Coi 
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«f Intolfwit BitAlM vafuloc iiMoltmil bit 
•Offtfflette. I hmw htl4 In Mvena cmm 
•liMdy Uial eootnetfiut d«bta wHbonl Miy 
iwtonable enectotlon of ptymeoi viid«r Um> 
<dMMof tiMlntolffiilAet nlatMtotbapar- 
tkoUr MiK Md not to debtt tenemllf ; that 
when th« partleolar debt It oootraetvd the 
debtor matt have no rtetonable ezpecUtlon 
of pejlDg Itto and that he It not liable at 
ooalng nnder the diract provltiont of the act 
In oontracCing debit onder tuch drewDtlanott 
that he hat no reatonable expeclation of pay* 
log alL At the tame time, I feel that in a 

Ktt many ettet the Uoe of demarcation 
ween Inability to pay all debtt and the 
inability to pi^ a partienlar debt It very 
narroir. and I haye reeognlted the propriety 
of a nerton who contractt a d«bt when he 
oertamly cannot pay all hit debtt being tub- 
jeet to tome penalty with reference to the 
grant of hit certiiicate. I am willing to adopt 
(he exprottlon nted In the notice of objec- 
tion In thit cate at applicable to tnch a ttate 
of factt— namely, that the intolTcnt hew 
oanied on hit trade recklettl/. The fact it 
that he contracted debtt with certain Indl* 
▼Idualt without an expectation of paying the 
eame^ and that mey be taken at ezbltining 
the tecond oblectlon. So far at the Jaritdlc- 
tion of the Conrt goet, I think there It no 
<€latt of eetet in which a certificate mar 
not be tntpended In which there it 
power to refute it The IntoWent began to 
trade in 1868^ he then owed £100 ; he layt 
that hit botlnett never paid ezpenNet, and 
that in March, 1870. he owed £400 or £ifOO. 
bat it enable to ttate what hit atteu wem 
He went on parchating; and largely toa Hit 
ecbedale i« dated May IL 1870, andthowt 
Uabilitiet £716. amett only £92 On the whole, 
thensfore. I think he it felrly chargeable with 
having contracted debt^ bv carrying on trade 
at a time when he certainly conld not pay all 
bit debtt in fnlL There are, however, miti- 
gating ^cnmttancet, or rather, the »bt^nce 
ii aggravating onea He did not pnrehete 
foodt to tell at atacrifioe, and the crediton to 
whom he wte indebted at the time of his in- 
aolvrtncy ware pertont with whom he had been 
dealing for a coniidertble time, and whom he 
had paid from time to time. There were no 
large pnrchatet made on the ere of Intol- 
Tency ; on the contrary, when tome of hit 
creditort tooght ordert irom him on the eve 
of hU intolvency, he refuted to accept their 
foodt. Nor It there any Impntatlon that 
he mitappropriated the attett to favonr a 
pariicnUr creditor. He had alto the 
misfortune of ticknett In hit family, 
for a few montht preceding hit intol- 
▼ency. by which, he ttatet— and he it 
nncoiitrtdicted— he incurred an expendi- 
ture of £70. On the whole, I contlder thit 
it a ceiie in which the total refusal of hit 
eeriiflcate would be too levere a punishment, 
and I shall substitute for it a suspension for 
dx months from the present time. 
Certificate luspended for six months. 

Attorneyt ;— For appellant, Hopkint ; for 
letpondentk Godfrey. 



EQUITY. 

(Before hit Honour Mr. Justice Moletworth.) 

Monday, Octobib 3. 

wood '^. the prbbhold unitbd oold-miki'o 
company and hbnry vowbll. 

Forfeiture of Shares— Advertisement of For- 
j^lture—BrrcT in Dale, 



Suit by Frederick William Wood ngainvt 
the Fr^^hold United Quarti Mining Company 
and Henry Vowell to obtain a declnmtion 
that certain tharet held by the plaintiff in 
the company defendant had been illegally 
ft>rfeited 'Hie bill tttted that the company 
wat formed f ir the purpote of carrying cm 
mining nperati<mt on land at Dayletford pre- 
▼ion^y the property of the Freehold Qoarta 
Mining Company (Regittered), and the pro- 
perty, plant, machinery and attett of the laet- 
nem«d company were conveyed, and are nnw 
▼etted In tne defendant company. Under 
the terms by which thit trantler wat effected 
the plaintiff became and wtt entitled to forty 
aharet In the defendant company. He wat 
duly enteted in the memorial oi registration 
at tne holder of tuch thares, and tcrip oer- 
tlficatet were istued to him tigned by the 
defendant Vowell at manegtr. Dividenda 
had been decUred by the company aince 
December, 1800; and the plaintiff applied 
for hii« proportion of dividendi, but waa in- 
formed by Vowell that the sharet were for^ 
felted for nonuayment of callt. The refutal 
to pay the dividend wat the firrt intimation 
that the tharti had been forfeited, or that 
callt had been made and he therefore ten- 
dered payment of the callt to the manager 
who refuted to accept payment Theplatntiir 
alk«ed that no notice of the c-dlt had 
been given, charged that the tharat had been 
illeg Jly forfeited, and ttked the defendant 
to tet forth the rulet of the company under 
which they claimed to act^ for they ned re- 
fused to permit him to inspect the deed. 

The answer admitted the material fiMti 
of the bill except the ignorance of the 

f'laintiff that the caUt had been made, 
t also tet out the mlet of the com- 
pany made on 12th M«y, 1800, nnder 
which the forfeiture took place. It wat pro- 
vided that it thould be lawful for the Board 
of Directors to declare forfeited any shaiet 
on which callt thould be in arrear or unpMd 
for thrort dayt after the day mentioned for 
paym**nt in the reto'uiion of the directors ; 

{>rovided that notice by the manauer of the 
ntention to forfeit any tuch sheres should 
have been previously (but not till the expira- 
tion of tiid three days) interted in thren piib- 
licationt In one of the newspxpers published 
at BaiUrat. and one of the newspapers pub- 
lished at Daylesford ; and in esse calls were 
not paid at the next meeting of the directore 
it should be Uwful for tuch meeting to con- 
firm the foneiture, and after tuch con- 
firmfttion, tuch tharet thould be absolutely 
forfeited, and the partnerMhip at regarded 
the owner of them put »n end to by the 
manager entering on the there regitter of 
the company opposite the tharet forfeited, the 
wordt *' forfeited bv a retolntion of the.direc- 
t>«rt :'* and tuch thitrea were to be t^ by 
aocti' -n, ftc. At a board meeting on 4th June, 
1809, the directors msde a caII payabl** on 14th 
June at the cumpany't office*, and notice of 
the call wat duly puoliiihed Defendant neg- 
lectrd to pay the call, and, on the 18th June, 
the directors pateed a resolution directing 
the mtnager to give notice that unlem the 
caUs were paid before the 25th Inst , they 
would be advertised for forfeiture. Notice to 
th|tt effect wat publithed in the BaUarai 
Courier and th« DayUeford Mercury, Thecallt 
ttill remaining unpaid by the plaintiff and 
other shareholders^ the manager by^ order of 
the directors pubtishfd in the CVmrier of the 
2Sth. 28th, 29ch, and 30th June, and the 
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Mercmnf of 29Ui. 29th and Mh June, a noUoe 
thai it was the intention of the directors to 
declare the shares forfeited unless all calld 
and expenses were paid on or hefore Slat 
Jane At a meeting of the board on the 2nd 
Julj the directors declared a number of 
shares, inclndlng those of the plaintiff, for- 
feited for nonpayment of calls, and at the 
next meeting on 6th July the directors con- 
firmed the forfeiture, and the manager com- 
pleted the work by recording the resolution 
a<« required in the rules on the nhare register. 
The answer farther alleged that the shares 
had been sold to one Jam«s Wilson, who was 
registered as the owner, and to whom the 
diTidends hud been paid, and it was sub- 
mitted that he was a necessary party to the 
suit. It appt-ared in eTideoce, however, that 
they had attempted to sell the shares, and that 
they were knocked down to a clerk of one of 
the directors who however refused to pay 
the money, and the shares were afterwuds 
entered in the name of Wilson. The answer 
further alleged that the suit had been insti- 
tuted at thf instance of a number of persons 
who had undertaken to furnish funds in con- 
sideration of sharing in the money and pro- 
prrty souffht to be recovered ; but the evidence 
was to the effect that a number of other 
shareholders, whose shares had been forfeited 
agreed to bear part of the expenses in order 
to test the question. 

Mr. Webb appeared or plaintiff ; Mr. Hol- 
royd for defendauts. 

Judgment was given on October 11. 

His HovouB : — This is a suit by Mr. 
Wood, a shareholder of the Freehold 
United Quarts-mining Company (registered), 
against the company and its legal ma- 
nager, to establish his right to shares in it, 
notwithstanding an alleged forfeiture for 
non-payment of a calL The company was 
registered under the act No. 228. having a 
deed of association. May 12. 1869. bv which 
it was provided that the directors might make 
calls and fix the time for payment of them, 
and that the manager should advertise the 
calls, &C., in a newspaper pubUshed at Balla- 
rat and another at Daylesford, and in case of 
Qon-purment for three days after the term 
expirea the calls might be sued for, or after 
the same three da^M the directors might de- 
clare them forfeited, piovidgd that notioo by 
the manager of the intentkm to forfeit tbookl 
have been previously, after the three dajp% 
inserted in three pabUcatioiis of a newe- 
paper published at BalUurat, and one 
publication at Daylesford, and In case 
the calls and expenses remained un- 
paid at the holding of the next or any other 
meeting of the directon, then it should be 
lawful for the directors to confirm the lor^ 
feiture ; and after such confirmation the sharee 
should be forfeited, and the partnership as le 
such sharehiilder be detmiined b^ the 
manager entering in the book or share- 
register, opposite an entry dated, and the 
manager should cause all forfeited shares to 
be sold by auction, and the clear proceede 
should be applied towards payment of the 
calls, and the surplus, if any, be naid te 
the shareholder. On the 4th of Jone^ 
1869, a call of a shilling was duly made, pay- 
able 14th : it was dnlv advertised. On the 
18(h the directors resolved that the manager 
should give notice throush the papers that 
unless the calls were paid on or before the 
25th, the shares should be advertised for for- 
feiture. Under the terms of the deed the ad" 



vertisement should have been that it was in- 
tended to forfeit specified sharesat the next 
or some meeting of the direetm, unless the 
call and expenses were previously paid. On 
the 21st June, and subsequent days, the 
manager advertised that aU shares on whidi 
the first call remained unpaid should be ad- 
▼ertised for forfeiture on the 25th inst, and 
expenses coarged. This could not be deemed 
the advertisement for forfeiture. On the 
26th, and subsequent days, the manager 
advertised the intention of the directors 
to declare forfeited shares specified Imp 
number, unless all calls, together with all 
expenses incurred thereon, were Mid on or 
before *' Thursday the 31st tnstanO* I express 
no opinion as to this advertisement not 
naming the shareholders, or specifyina the 
call, but I think it was insufficient as fixing 
June 31st, an impossible day, and eonveying 
that no power of redemption would exist 
after a specified day. On the 30th June^ and 
on that day only, the manager advertised 
similarly to the last-mentioned advertisement^ 
substituting July 1 for 31et inst., but that 
was subject to the last-mentioned objection, 
and was inserted once only. On July 2 the 
directors declared plaintiff's shares forfeited, 
and an entry was made accordingly in 
the books. None of these advertisements, 
I think, warranted a forfeiture, which 
can be effected only by strict compliance 
with conditions. The case most relied 
upon for the defendant company is WooUas* 
UnCa case, 4 De G. and J., 437. In it a gentle- 
man had become a member of a company, as 
he alleged, through misrepresentation, and 
he. therefore, formally disclaimed being such : 
but the directors (ss held, properly) insiMted 
that he was bound ; they had power after 
service of a notice requiring payment within 
21 days on pain of forfeiture, and i^ter the 
expiration of the 21 days, to declare a for- 
feiture : they caused a notice to be served that 
if he neglected to pay for 21 days, his shares 
should thereby be forfeited, and after the 
expiration of that time did nothing. Several 
years had elapsed without communication be- 
ween this gentieman and the directors, 
when an order was made for winding up the 
company, and it was auestioned if he was a 
contributory. It was held that he was not; 
because the directors had the power of for- 
feiting bb share, and intended that it should 
be forfeited, and he had never claimed to be 
or been treated as a shareholder for a coii 
siderable time. 1 he most important diffrrenoe 
between that and the present case is that the 
directors have never put themselves into a posi- 
tion to declare the plaintiff*s share forfeited. 
There is evidence here that the plaintiff after 
the cell was made declared he would not pay 
it, but there is no evidence of any communi- 
cation with liim after the attempt of for- 
feiture until his tender of the call. On the 
20th of July the manager attempted to sell 
the plaintiff's shares by auction, and they 
were knocked down for about a shilling each, 
the amount of the call, to a derk of one of 
the directors: but neither the clerk nur 
director would pay for them, and they 
were not sold again, but for some reastm 
not disclosed they were entered in the 
books as belonging to a gentieman namrd 
Wilson, to whom the directors paid several 
dividenda It has been argoed further 
for the plaintiff that the forfeiture, if otherwise 
regular, would be not complete, so as to dis- 
entitle aim to redemi>tion, until the shares 
were sold. I am not inclined to adopt that 
aigumentk but until the sharee were sold. 
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alter tte lorf«llan^ I think Um pUinUff 
woald Im CDtitlMl, and woold now bo entitM. 
to hftf* theoi aola, and to hnw^ Um bsnufiiof 
th« ioton— diato diTldendi uid ptioe pio- 
cartd owm hit oaU, and ihnt hn thonld b« 
nlloirad to enforoa that ri«ht nnder Ihe prafur 
for fenml relhil The defendant haY« 
■hown no oolonr of righfe in Wibon. and I 
do not think, in %h» abtenoe of anch. thai 
the entrf of hia name and paymimli to 
him make him a nacmtary party do- 
fendanU lliere was no «xp«nae incamd hy 
the defendant oompany in working thin mine, 
there were tome trifling ezDeniNtt by the 
direetora paying themaelvw and the manager, 
and adverodng before the attempted for- 
feitareu The direetora made the property of 
the mine pay for itaelf by letting it in No- 
▼ember npon tribute, in which month gold 
waa found. The plairitiff made hik tender 
December 1, before a dividend waa dedarHd, 
December 6. Dividenda have aince been de- 
clared. Thia eaae ia not like tfaoae in which 
■hareholden haTO been ahnt ont aa for ao> 

anietcenoe by wilfolly fur a oonaideraMe 
ime allowing themaeUra to be ragardvd 
aa not membera whiUt othera were giving 
their money to work a apeealation. 
There remaiiur for me to oonaider a caae 
attempted on behalf of tbe defendanta, (hat 
the aut ia tainted with champerty and mainte* 
nanoe^ Several other ahareboldera in the aame 
poaition aa the plaintiff have oontriba(«d to 
nia ooeta of thia aoitk expecting to obtain re- 
lief by oonoeaaion, inateiMJ of being driven to 
aoita in caae the plaintiff ancoeeda. Thia I 
think neither champertv nor maintenance. 
They are to get no part of hia ahare, and their 
identity of intemt warranta t^em in contri- 
hnting to hia ooeta. I have beeitoted abont 
coeta. I woidd infer, from the plaintiff*a 
not denying it, that he waa aware of the 
advertiaementa, and had r^aaon to aoppoae 
that the direetora had attempted to forfeit hia 
aharea, and wonld have remained qniet if the 
apeealation failed ; but, on tbe other hand, 
he ia claiming a right ooaplrd with liabilitiea 
from which the bnngling attempt at forfeiture 
would not, I think, relieve him in caae thia 
companv were hereafter inaolvent and wound 
up ; and, above all, when he aought inapec- 
tion or a copy of the deed of aaaodation upon 
which hia nghte and liabihtiea depended, he 
waa ref usied. For theae reaM>na I give coate 
againat the defendant company. Declare 
that the alleged forfeitare of the plain- 
tiff 'a 40 aharea in bill mentioned waa 
illegal, and Toid. Order the defendant 
Henry Vowell, aa manager of tbe defend- 
ant company, to replace tbe aaid aharea 
in the name of the plaintiff in the hooka of 
the defendant company, and regiater him aa 
the holder thereot Refer it to tbe Maater to 
take an account of the aum due to the 

Slaintiff in reapect of the aaid aharea, for all 
ividenda over and above all calla and other 
juat aJlowancea, and to continue the aaid ac- 
count to the time of making hia report. 
Order the defendant company to pay plaintiff 
hiicoata of thia auit to the preaent decree 
within one month of taxation. Refer to tax ; 
reaerve further directiona and future coata. 

Attomm:— For plaintiff, Edwarda, for 
Oeake; for defendanra, J. M. Daviea, for 
Hitchena. 

» — 
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Motion for an injunction to leatraan the 
defandante from working on land chanaed by 
the " 



Mr. Bunny aad Mr. Holroyd for plaintiffa ; 
Mr. J. W. Stephen and Mr. Webb for defen- 
dants. 

In 1868 the Band of Hope, the Albion, and 
the St. Oeoiie Companiea^ be t wee n wIknu 
there had exiated dinutes prodncina im- 
longed litigation reepecttng thdr bonndaries. 
came to an agreement for the aettlenient of 
their differences. A meeting of the lepinsenta- 
tivea of the different companies was held, at 
which it was aareed thi^ a new compnay 
ahonid be formed out of ahareboldera in the 
threes and that toiteachcompany should asaSsn 
and transfer all their intoreau in the diapnted 
land. The agreement waa in effect that tbe 
new company, to be called the St George nod 
Band United, should posaeas aU the land to 
the eaac of a line marked 1, 2. 3, 4 on « mmp, 
and aontherly of a line running east and we^ 
and marked 6^ 8. This anangement wms 
carried into effect, tfia new company xeodTing 
their land. A few months ago theSt Oeoise 
and Band United Company llled a bill againat 
the preaent pteintiffs, to prevent a snppoand 
encroaoiment on their territory. A mntoal 
inapection of both claims was ordered, and it 
was found that the Band of Hope Company 
bad not encroached, and the bill againat 
them waa diamiaaed. ilnt according to tbe 
view taken by the plaintiffa in thia 
euiti the St George had encroached 
on their land, and thia bill waa filed. 
The plaintiffa alU^ed that the defend- 
ante had broken tbe agreement, had driyen 
to the north of the line 1, 2. 3, 4, in onedireo- 
tton 900ft and in another 165ft. Defendante 
denied that the ground on which they were 
working was the plaintiffs', aaaerted that ^ 
agreement of 1868 had been entered into l^ 
miatake, that the ground had latelv been 
token up aa block daima by partiea who had 
aaaisn«d to the defendants, and that the Band 
of Hope ought to have objected when thoee 
block claima were applieo for, and that aa 
they had not done so, th«y waived any objec- 
tions. 

On November 17, 

Mr. Jnatioe Moleaworth gave hia decision. 
He waid,— This ia an application to restrain 
the breach of a covenant contained in an agree- 
ment, dated September, 1868; executed upon 
the formation of n company called the St 
George and Band of Hope United Gompaiur. 
Several companies had been previourthr in 
ligiUtion about this land, namely— tiie Band 
of Hope, the St George, and the Albion Com- 
panies. These three companies arrived at an 
adjustment, part of which was that a fourth 
company should be formed, to be called the 
St George and Band of Hope United. The 
agreement contained a series of provisions 
relative to the new compauy, which was to 
work, speaking generally, upon claims dif- 
ferent to those possessed oy the old compa- 
nies : and a line of demarcation was agreed 
upon as a boundary of the different com- 
panies. A line was drawn on a plan running 
east and west, and marked 5, 6, and forming 
the northern boundary of the proposed new 
company ; and another mnning north and 
sontn— 1, 2, 3, 4— forming the western 
boundary. It was sgread that this land 
should be assigned to the newly-formed com- 
pany, the old companies having the right to 
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irork north and west ot these lines ; and the 
new company should not work to the 
north or west of these Unes. The 
new company was evidently working north 
of the bne 6, 6. It is agreed by council 
on both sides that the termination of the 
line 5, 6^ was not determined. It has been 
argued on behalf of the defendants resisting 
the injunction that the agreement should be 
held to haye reference only to tiie existing 
properties and claims entering into the agree- 
ment, and should be held to refer merely to 
the fubdivision of those claims. It is not 
said by the defendants that the land now in 
dispute did not form part of the claim of one 
of the contracting parties : on the contrary, 
the affidavits of the defendants admit that it 
was a frontage claim possrased by tlie Band 
of Hope Company on the Golden Point hoad. 
But it is alleged that prior to the agreement 
of September. 1868, the Golden Point Lead 
had been worked out. I think, however, 
that the agreement should be held, at all 
events, as having been based upon the sub- 
division of the claims adopted, whether 
rightly or wrongly, by the liti^ting parties. 
It is said that the Mreement is contrary to 
the instructions conferred upon the delegates 
of the company : but I think that the in- 
structions permit the insertion of a 
clause pointing out the line of demarcation 
between the claims. And, moreover, no 
attempt has been made to rectify the agree- 
ment on the ground of mintake, and the land 
was not regarded at that time as specially 
valuable. The language of the agreement 
restricts the new company working outside 
the prescribed angle. It is said that plaintiffs 
acquiesced in the defendants working. The 
case made by the defendants is that they are 
now working upon block claims taken up by 
various persons. If these persons were 
strangers, and not trustees for tne defendant 
company, this agreement would not entitle 
the plaintiffs to stop them from taking up the 
land as open to the public. In that case I 
doubt whether such an agreement as the 
present should be noticed. But I do not 
think there is any case of acquiescence ; and 
as there is a probability that i)lainti£rs are 
in the right, I will grant the injunction till 
further order. CoetB to be costs m the cause. 

Injunction granted. 

Defendants appealed to the Fall Gourtk 
consisting of Sir W. ¥. SCawell^ C.J., Mi; 
Jostice Barry %n.d Mr. Jnstioe Williams, on 
December 1& 

For the plaintiff it was urged that as be- 
tween them and the d^endants they were 
not bound to disclose any title to the land; 
defendants had made an a^psement with the 
plaintiils, and on it the plaintiffs rested their 
claim to an injunction. The map attached 
to the agreement was as much pieirt of the 
contract as if the boundaries had been 8|)eci- 
fically set out in the agreement It might 
be said that the plaintiffs could recover 
damages at law for the breach of the con- 
tract; but they 'were entitled aUo^to the 
assistance of a Court of £quit;|r to prevent the 
defendaLts taking away their property. It 
was not because the defendants could not be 
ordered to do something that the Court was 
not to restrain them from breaking their 
agreement— Xr^^e v. iticharda, L. R., i E.and L 
Anneals, 222; LumUy v. iVagner, 1 De G^ 
McN. and G., 604. 

For the defendants it was submitted that 
the plaintiffs were bound to show their titlA 



to the land ; th^ could not simply rely upon 
the agreement If the plaintiffs hod no utla 
to the land were the defendants to be 
nxevented from taking it up? Kerr on 
Injunctions, 287; Trustees of the British 
Museum v. Duke o/Be^ord, 2 M. and K., 552. 

Judgment was given on December 23. 

The Chuf JosncB.— Appeal from an order 
by Mr. Justioe Molesworth granting an in- 
junction to the plaintiffs. An application by 
the defendants for a cross injauction was 
refused ; but that is not made a subject 
matter of the appeaL The bill states no title 
in the plaintiffs beyond a mere claim ; ic does 
not say they own the land or have powfesvion 
of it out simply that they claim it. It seu 
out an agreement by which three compauies, 
between whom there had been very ouusider- 
able litigation, agreed to put an end to (heir 
disputes. They determined to irauafer all 
their interests within certain limits to a new 
company, and they entered into an agreement 
that certain lines drawn on a map should bo 
the permanent boundary-line. Tbe equity 
of the bill r^ts upon the oonstructiou of 
this agreement it does nos ountaiu ihe 
usual averments of title, but resu the caao 
solely on the agreement as an estoppel to pre- 
vent the other side questioning tbe plain uffs' 
title. If this land nad been in the uocup»- 
tion of the plaintiffs at the time of the naree- 
ment; or u the bill had made out a ua«e 
showing how the plaintiffs cUimed it, and 
asking for an injunction as aaserting tbeir 
title at law, in order to preserve the property 
while the title was being investigated, the 
case would assume a different aspect to what 
it now does. But it now rests solely on an 
imaginary line drawn east and west on a m»u^ 
between two iwints marked 6 and 6. No 
doubt the map is to be taken just (he same as 
if the premises had been described by words 
in the agreement The parcels ma> be di^ 
scribed as correctly by reference to the map^ 
and the Court is as much bound by that de- 
scription as if the parcels were em bud led in 
the agreement itself. But tbe uonstructioa 
which the plaintiffs endeavour to put upon 
the agreement is this, that not merely are the 
parties bound as to tbe land in the posaession 
of both sides at the time of agreement^ or as 
regards which a reasonable claim exiHted. but 
that the parties were bound not to obtain 
possession of land, theoi>e to the north, 
the other to the south, by any means wha^ 
ever. According to the affidavits, nt-iiher the 

Elaintiff company nor the defendant company 
ad any right to anv portion of this laud ; the 
defendants obtained it long after the agree* 
ment The plaintiffs put it that the mere ob- 
taining the land was a violation of the 
agreement But they had no title to 
the land ; they claim it as a person may 
claim anything. We think the plaintiffs* 
view cannot be sustained. The bill would 
be bad on demurrer, as showing no 
title, unless a title under the agrerment snd 
the plaintiffs' view of it cannot be maintained. 
In ordinary circumsrances we decline to in- 
terfere with an injunction granted by the 
primary judge, as he is best able to deter* 
mine if an injunction should be granted, so 
as to preserve the property till the just rights 
of the parties are determined. But when the 
application for an injunction really deter- 
mines the subject-matter, there is no reason 
why his decision should not be interfered 
with. An examination of the judgment 
itself clearly shows that the learned judge 
entertained some doubts about it The 
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plaiiiliffa an nol in poweiiion ; tb^ 
«how DO tiil«L Irat llief ndmifon to owl 
ChepenoiwwhoaioiiiponaHion. ThiiTtew 
oonnol be raitaiiiod. Tbo ft|>peftl will bo 
allowed with ooeti: tbo defendMiti will be 
Allowed Iho coeti of oppoeinf tbo iDjoaotioa 
below. 

Mr. JvRioi Baut.— Tbo loazned Jadfo, I 
tbink, miiflt boTO entertoined eerioiif doobto 
about graatlog tbii inJanotion. Tbo flnt 
ground of objection iaTtnot tbo bill doee not 
make tucb a com u entitlee tbe plaintiift to 
bring tbe toit. There ie no evidence that the 
plaintiift have a right to either the land or 
the gM, The bill contains an ambiguona 
ozpreMion that the plaintiife daim' tbe land 
•a belonging to them, and it aieerte that tbe 
defendants naye no title. Instead of the 
plaiotiffs assertinc and showing that the title 
or tbo possession M in them (too pUintiifs), 
tbej flDDrsly aioert a claim, and by this nega- 
tive form throw on tbe defendants the onus 
of maiouiiiitig their title. This is inverting 
the nsaal mode of proceednre in law and in 
oqnitr. In an action of trespass or ejectment 
the plaintiffs most show titlCb and on an ap* 
idication for an injunction to restrain the 
ozerdse of dominion over land the plaintiffs 
most also show title. 

Appeal allowed, with costs ; injunction 
dissolved ; the deposit to be retorned ; de- 
fendants to have tbo costs of tbe application 
below. 

Attorneys : — For plaintiils, Macgregor. 
Bamsay andjBrahe, for Hardv. Dowara and 
Madden ; for defendants, Crisp. Lewis and 

Wilks. 

e 

Fbidat, NoYncBiB 26, 

9MM LOVDOV GHASmun) BAMK T. LIM PIXIBl 

AMD OTHXU. 

Married Wcman^SeiUemmUn-Fraiid^ 
OoneealmenL 

Jeremiah Oeom Ware, a sqnatter, died in 
I860, leaving a wmow and five young children, 
one a son, who was his heir-at-law. Mrs. 
Ware obtained letters of administration to 
the estate. In March, 1800, a friendly 
auit was instituted in the Equity 
Courts in order to have the estate 
administered under its control, as, most of 
the property being stations, it was difficult to 
adjust tbe relative rights of the parties inte- 
lested. Mrs. Ware opened two accounts with 
tbe London Chaitered Bank, Oeelong— one 
an administration account, which almost from 
the commencement was largely in funds ; tbe 
aecond a private account In March, 1863, 
Mrs. Ware married Mr. J. W. Aitken, having 
previously executed a marriage settlement by 
which she had the power as to £15.000 of her 
share in her first husband's estate to dinpoee 
of it by deed or will. Tbe reminder of her 
interest, about £15,000 was settled on 
her children. About a fortnight after 
the marriage Mr. and Mrs. Aitken called at 
the bank at Oeelong. informed the manager 
of the marriage, and made arrangements for 
tbo continuance of tbe accounts. There 
was tome conflict of evidence as to what 
passed at the interview, Mr. Oellatly, 
the manager, denying that he had been 
informed of the existence of the settlement, 
Mr. Aitken asserting that be was infonned. 
However, Mrs. Aitken signed the following 
letter, drawn up by tbe bank, Mr. Aitken sIm 
signing it as consenting :—** Herewith I send 
jou two cheques, amounting to £1,863 3s. 7d. 
and £4,434 I84. 7d., drawn by me on my 



private account and administration siooomn^ 
and hereby request yon to transfer tbe 
amounts to accounts reflectively to be opened 
fai vour bank in the names of A. Y. Aitken, 
and A. Y. Aitken administratrix. Any 
cheques outstanding, or any bilia dimvm. 
accepted, or endorsed A. Y. Ware, A. Y. 
Ware administratrix, to be placed to iho siew 
accounts respectivelv, and you will consider 
any private overdraft of mine secured l»r su>y 

"PI 



administration deposits in vour hands, 
to recognise Mr. John Ware's signature as 
formerly, on tbe administration acoonnt^" 
Mrs. Aitken overdrew her separate susooant; 
which at the time of her death, in 1867. 
was in debit to tbe extent of £13.000^ 
while the administration account was in 
funds. Prior to her death she had made a 
will in exercise of the power contained in 
the marriage settlement, by which she gave 
£5.000 to her husband and the balance to her 
children by both marriages. Tbe bank now 
•ought pmaent of their overdraft, either from 
Mrs. Aitken's share of her first bneband'a 
estate, or from the general administration 
account, relying upon the letter of April, 
1862. 



Aslions at law had been 
•aainat the bank by the riKieivrr and ad- 
Bsmiatrator to recover tbe amount retained 
by the bank beloniJUig to the administmtion 
account: and the bank allegibs ihiAt they 
had no defence at law aaked for an iujimo- 
tion to restrain the suit The National Bank 
were made parties, because J. W. Aitken had 
aasimed to them his interest under the will 
of Mrs. Aitken. 



Mr. J. W. Stephen and Dr. Heam for 
plaintilfs ; Mr. Hoiiroyd, Mr. A'Beukct^ and 
Mr. Oe Vordon for the trustees and infants; 
Mr. Lawes for John Ware ; Mr. Bunny and 
•Mr. Wortbingum for Joseph Ware ; Mr. Webb 
for the National Bank. 

On December 1^ 

Mr. Justice Moubbwobth gave his decision. 
He said,— Tbe facts of this case are as fol- 
low. Mr. Jeremiah George Ware died in* 
testate October, 1859, leaving a widow, boa 
and heir, and younger children, having very 
large real and personal property. Ou widoe, 
Mrs. Anne Young Ware, took admiui«trauon 
to him November, 1859. In March. 1800, a 
suit^ Ware v. ITare, was commenced fur tbe 
administration of his estote ; about the same 
time Mrs. Ware opened an account^ as ad- 
ministratrix, with the Oeelong branch uf the 
London Chartered Bank, tbe |4«intiffi^ and 
on August 10. 1861, sh« opened a srparate ac 
count for hemeif in the vanie bank, which 
was fed by cheques drawn by her, or her 
agentk Mr. John Ware, a defendant^ on the 
administration account. On the 20ih Msrch. 
1862, Mrs. Ware married the defendant Mr. 
J. W. Manifold AitkeiL Prior to that 
marriage a settlement was executed, by 
which she assigned to Mr. Lempriere, defend- 
antk and another, as trustees, her right to 
dower in the real and her third of the per- 
sonal estate. As to £15.000 of the perM>nal 
estate, it was to be held upon trust for sach 
purposes as she should appoint by deed or 
will, as if she were sole ; and iu default of 
appointment^ for her separate um duriuK tbe 
Joint lives of her and Aitken ; upon his death 
before her, for her absolutely ; upon her death 
before him, for her executors and admiuU' 
trators ; dower not received at her death wm 
to be similarly applied. As to tbe inc<»me of 
the residue of the personal eiit»te over £15.000, 
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and the dowvr, the tmau were for h«r 
aepftrate use during lifo witboat power 
of antieipAtiou, aud the trusts of the 
corpus of the residue wvre for her chil- 
dren hf ADj ibirriaise as she vhoald bj devd 
or will appoint^ as if she weie sole : in de- 
fault of appointment, equally. Shortly after 
her marriafe (Apiil 4, 1862) Aiiken aud she 
called upon Mr. Oellatly, the local bank 
mantger, and had a cunvenation. According 
lo Mr. Oellatly*s evidence he a^ked h«r if she 
intended to make aiij change in her ae- 
connts. She said not Then he said all that 
would be necessary Voi^ld be to change the 
name of the account from Ware to Aiiken. 
with Aitken*s oonseiu and that he wuuld 
write a letter to that effect. That whilst he 
was writing she mentioned that she would 
require the same fadlitjt of getting money from 
the adminiittration account as she previously 
had, as she did nut know when theestate would 
beadjusted and her sharedetf rmined ; and that 
be then wrote a letter, proved, dated April 4, 
1862. addressed to him :— *' Herewith I itend 
yon two cheques, amounting to £1.363 Si. 
7d. and £4,434 18s. 7d., drawn by me on my 
piivate account and admiiiistratiou account 
and heretqr request you to transft-rthe amounts 
to accounts respectively to be opened in yeur 
bank in the names of A. Y. Aitken, and A. 
Y. Aitken, administratrix. Any chequrM out- 
standing, or any bills drawn, accepted, or 
endorsed A. Y. Ware, A. Y. \Va>e ad- 
ministratrix, to be placed to tliA new 
accounts respectively, and you will con- 
sider any private overdraft of mine art- 
cured by any administration^ depi^itn in 
your hands. Please to recognise Mr. John 
Ware's signature as formerly, on the admi- 
nistration account** That she digued, and 
Aitken as assenting ; tbeinterview.la<«tt-dIDor 
12 minutes. He says there wa.«i no allusdon 
made to any settlement On hi!« crosn- 
examination, he said he did not inquire as to 
her righttodispoHeof the property— he believed 
it was at her dispoi>al. with consent ot her 
husband ; that it was mentioned that the 
amount of her property was considerable; 
that she said the security the bank would 
pos sess would be her interest in the admi- 
nistration funds ; that he embodied the result 
of the conversation in the letter. Aitken*M 
evidence oontradicuGelIatiy*s mat«riall> in the 
following points :— He says that Mrs. Aitken 

expressly stated that a fctUeoieiit had beaa 
made \ repeating his reeoUeccion of the con* 
versation. be said nothing as U* "the aeeurity 
the bank would possess being her Interest in tag 
admiuistrauon funds.*' On the 90th October, 
1863^ the adminisitration account being largely 
in fnnda £).000 was separated, on a depoell- 
receipt bearing inttf^st; on March 3.1864. £6.000 
was similarly separated ; on the 3rd October, 
1864, Mrs. Aitken made a will pursuant to tbft 

Swers in the settlement leaving her husband 
,000. the rest of the property among her chil- 
dren by both marriageSi appoiniing Aitkeo, 
Lempt iere, aud another trustees of her wilt 
Mrs. Aickendid not materially overdraw herpci- 
vaie account until May. 1865. when an over- 
draft was commenced, which went on ImMf 
increasing until her death, June 19. 186f, 
when it amounted to more than £13.000. 
Prior to her death a receiver was appointed in 
the administration suit ^*^^ (August tU 
1866). the funds standing to the administra- 
tion account were transferred to the receiver, 
tbe defendant Mr. Joseph Ware, Oellatly not 
putting forward any claim to retain them, 
and acting ««o as to make the receiver suppoee 



that the aams representing tbe depoaits ^ 
£8.000 and £6,000 were iO transferred also ; hat 
before actual transfer Oellatly placed those 
two sums to a susuense account which he 
insists he has a right to apply to tbe private 
overdraft The first law question which this 
case sugg^ts is the effect of an administratrix 
having administration and separate accounts 
contracting that the former should be charge- 
able with overdrafts upon the latter, which 
has hardly been discussed by counsel in argu- 
ment At first impression an administratrix 
may draw funds from the administration 
account at discretion, and apply them to her 
separate account If so, her agreement should 
be effectual. Her being married should make 
no change in this if the agraement were with 
her hUi)Dand*s consent unrevoked. But it 
IS a principle of courts of equity rather than 
courts of law (HUl v. Simpaon, 7 Ves.. 15^ 
and such cases) that where a personal lepre- 
seiitative applies assets in payment of bia 
private debts so as to be a fraudulent mis- 
application of them, the person receiving, 
knowing, or having reason to know, of the 
luisapplicntitn, shall be compelled to refund. 
The ai/plication of the doctrine in this case 
would depend on the sute of the administra- 
trix's liabilities, not on April 4. 1862. but at 
the date of the overdraft Cases of this class 
have occurred more freauently against bankers 
thanothi-rs— -t«er FameUv. Hurley 2Coll.. 241; 
ifoc<fnAamv./^os£yiis.21>eO , M*N..&0 ,903— 
becau&e tliey are luore easily 6xed with notice 
of tbe fact of specific sums of money bt-ing 
taken from assets and applied to private pur- 
poses. I have not been referred to any case 
in which the question of misappropriation 
has been mixed up with the rights of the per- 
sonal representative as a beneficiary, so that 
an appropriation not goinic beyond them 
would be excused, and I do not think that 
the liability to be charged for misappropria- 
tion shiiuld be directly so n»ir.ricted, but I 
rather think that a person so charged should 
be recouped out of the interest as a bene- 
ficinry as a specific lien, but that should 
be as if having purchased it and subject 
to the ritfhts of prior purchasers, so that if 
the bank here had otherwise such right to be 
recouped, it should be deft ated by thoM 
caiiuing under the s**ttlement as prior. Simi- 
larly, if the letter of April 4, 1862. were an 
eipre.>8 pledge of Mrs. Aitken's beneficial 
interest it should be postponed to tbe prior 
settlement But I do not think Oellatly ever 
regarded it a"* operating on her beneficial 
interest ; he dofS not say distinctly that he 
did. The plaintiff's counsel have argued that 
the letter was uselehs, unless so operating I 
do not think so ; and 1 do not think that Oel- 
latly (whose evidence shows him not to be 
p*'roliarly skilled in law) saw any doubt or 
difiiculty in the matter. He thought that an 
alministrstrix could effectually bind her liKlg- 
ments as such for her private account Some 
c»f his evidence looks as if he thought so still. 
He did not put forward any claim upon her 
bent fioial interest as a widow, even down to 
his letter, Ni>veraher 3. 1868, but claimed as 
against the entire administration fund. In 
that, letter he fir^t claimed a lien upon tho 
deposit receipts. (There might be a distinct 
question whether a lien upon ordinary would 
ext4'nd to Nuuh special deposits ) Oellatly 'a 
evidence does not at all susuin the 14th 
paraars ph of the bilL The delay in ascertaining 
Mrs. Aitken's share wis referred to in the 
conversation, April 4, 1S62. I think as a rea- 
son for her probably requiring an overdraft, 
not as indicating an intention to pledge it 
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live credii ? It wa«, uteleaB to look now to Mr. 
Aitken, for he had oeoome iniK>Went It 



wvalMng mMitloDad. lOMj which it wronc ; 
or, If w5folhrwNiig,IdonotthliikthiilM> 
mdliig to OAi^a tIawi. he wo«ldUT» bMD 
theiiiniltteDeediBADywafhf knowing of It 

Keither aooovnt wm thea oTerdrawiL Whan 
the oveidiaf tooameooed. more thvi two yeen 
•fterwardt, he eotad, I think, either relying 
€Q the letter affecltng the admlnUtmtion 
innd, or generally on the aolveney of Mn. 
Aitken or her hntbaad. A dalm haa heen 
nifed aa nnder the aetdeinent which conld 
«xtend only to the £15l000 and arrean 
of dower, as appointed hy Mn. Altken'a 
will, haaed npon the principle, that If 
m peraiu ha^^an nnrettrlcted power of ap- 
pointmentk and exerdaea It In favoar of 
Tolnntden^ the creditort of each penon may 
inalat that the appointment enniea ao f ar at 
ia necelMary for their benefit It it admitted, 
Bowe¥«r. hy the plaintifri' ooaniel, that thia 
prindiie doea not extend to married women 
naTlng anch power ; bat an exception again 
haa been made aa to married women 
frandnlBntly aappreailng facta In their 
dealing! contracting debti. The leading 
nnthorlty on the anbject of theae min- 
dplaa and exceptions in Vaughan v. Van- 
dentetmn, 2 Drew, 166. 363. 408. But in 
that and other catea the f rand attribatable 
to the married woman waagrom f rand— in the 
popnlar nae of the word, statement of falae- 
nood, not merely anppression of tmth or 
knowledge that the creditor acted nnder mis- 
take. Bapposing Aitken*s evidence untme 
nnd Qellatly's tme on April 4. 1368. notbing 
was said abont the settlement nothing asked 
about It In a hurried conyersation of 10 
minntes he of his motion preparv^d a letter 
purporting to charge the administration 
fund for the pnvate account Mia. 
Aitken'a aettlement^ if not disclosed to 
Gellatly, was generally notorious, and her 
having a separate account ought to have 
made him suppose its existence. She made a 
will in favour of her husband and children, 
and then contracted an overdraft Very likely 
ahe thought there was no doubt of it being 
aecnred or paid, but it could not be Imagined 
that she did tbia wilfully to benefit her 
legateea at the expense of the bank. Even if 
the plaintiff bad a defence to actions at law 
brought by John Ware, as adminigtrator d€ 
honii nan of Jeremiah Geoige Ware, or 
Joseph Ware, as receiver, to recover 
the sums secured by the deposit receipts. 
it mi^ht perhapa be subject to proceed- 
ln|^ m equity, based on the principle of 
£fUl V. Simpton, or based on Gellatly s con- 
duct in allowing the receiver, wbcee duty it 
was to take possession of assets in Mrs. Aitken's 
banda, to suppose that these sums were trana- 
ferred to his credit But the bill, paragraph 
21, reats this suit for an injunction to stay pro- 
oeedinga at law upon the ground that the 
iJaintiff has no defence at law against John 
ware or Jobcph Ware. I say. if so, there Is 
no defence in equity, and dismiss this bill with 
ooats. 

On December 19, plaintiffs appealed to the 
fall Courts consisting of Sir W. F. Stawell, 
C.J.. Mr. Justice Barry and Mr. Justice 
Williams. 

For the plaintiffs it was submitted that the 
principal question was, to whom did the bank 



urged that the bank gavecieditto Mrs. Aitken, 
on the repreaentationa made b/ her aa to ber 
ieparate estate and the administration ac- 
oounta. Fraud was not a nice expre8«lon to 
nae^ and In applying it to Mrs. Aitken it must 
be presumed that it was used onlj in its 
strictly legal sense. It waa contended thmt 
Mrs. Aitken waa guilty of fraud in not dis- 
doaing the existence of the settlement made 
on the date of her marriage, and that the 
debt to the bank should be paid oat of that 
estate. She bad a power of appointment under 
the settlement^ and as between creditors 
and volunteers, the creditors were entitled 
to be preferenUally paid, Vaughan v Van- 
dentegan, 2 Dr., 165; Hchday v. Peters, 
28 Beav., 35 ; Sharpe v, Foy, L.R., 4 Ch. App.. 
435; Rkev. Rice, iVr^ 73; MUiatt v. Kemp, 
1 M. and W., 306; Walker v. Symande, 3 S wsnst 
62 : Turner v, Harvey, Jacob, 169 ; CUve v. 
CareWjJ. and H., 199 ; Savage v, Foster. 9 
Mod* 37 : Parr v. Jewell, 1 K. and J., 671 ; 
Price r. Berringtan, 3 McN. and G., 486; I^iz- 
gUom 9. Bdatc, 3 Irish Ch. B., 330. 

For the tmstesa it waa submitted that there 
waa no misrepresentation. The bank . was 
not misled in any way by Mr. or Mrs. Aitken. 
If they were misled at all, Mr. Gellatly, had 
only himself to blame. The parties went to 
the bank and announced tnat they were 
married ; that ought to have been aafficient 
to pnt Mr. Gellatly on his guard, and to make 
further inquiries ; if he had inquired aa to the 
existence of the Sfttleroent and if he had 
been told by Mrs. Aitken that there waa no 
settlement then there might have been some 
sort of renson for imputiiigfraud. But nothing 
of the kind was done. The fact, however, 
waa that Mr. Gellatly did not give credit in 
the conversation with Mr. ana Mrs. Aitken 
at all. It was not till several years afler- 
wardfL that the bank gave the credit; and 
then it wa« done without any thought, but 
that the dtffendant would be paid, baggieU v. 
Jfevx, 1 Coll., 138 ; iSe Awtfe, 2 De G., J. and 
S^ 79: Wood v. Biehardmm, 4 Beav., 176; 
Pamellv Hurley, 2Coll, 241; Gray v. John- 
eon, L, R., 3 E. and I., App. 1. 

For the receiver it was urged that there 
was no necessity to bring him before the 
Court 

For the National Bank it was submitted 
that as they had no nof ioe of the claim of the 
plaiutiff, their interest in Mr. Aitken'a 
25000 was paramount to that of the London 
Chartered Bank, Woodhead v, FaUone, 2 Cr. 
and J., 481. 

Judgment was given on December 23. 

The Chiiv Justioi.— Proceedings were 
instituted by John and Jceeph Ware to re- 
cover from the bank a sum of money 
which they alleged belonged to the estate of 
Jeremiah George Ware. The bank filed this 
bill to restrain the proceedings, and claiming 
to be paid the sum of £15.000. The difficult 
arises in the transactions between Mrs. 
Aitken. formerly Mrs. Ware, and the bank. 
Mrs. Ware was administratrix of her deceased 
husband's estate. She had an administration 
account and also a private account in the 
bank. Before she married Mr. Aitken ahe 
executed a settlement of her interest in her 
first husband's estate in favour of her children 



351 



BBPOBTB.— YoL. I. 



by the fint and of anv children ander any 
future marriage, bat giving her the power as 
to £16.000 to dispoee of it by deed or wilL 
After the marriage, she and Mr. Aitken, her 
basband, called on Mr. Oellatly, the manager 
of the Bank at Oeelong^ and asked if there 
was to be any alteration in the mode of keep- 
ing the acooiints. Mr. Gellatly said "No," 
beyond a letter which be wrote, which 
was signed by Mrs. Aitken and con- 
sented to by her husband. This letter 
contained a statement that any advances to 
ber private account were to be covered or 
secured by the administration funds in the 
bank. Putting the dise most favourably for 
the plaintiffs, it may^be briefly stated thus : 
There is said to be' fraud practised by Mrs. 
Aitken, h^ her husb^lkkd, or by both ; thai 
fraud consisting of their ^Qonduct during the 
interview with Mr. Oci^lally. Mrs. Aitken, 
we will suppose, induced the bank manager to 
makeadvances outof the administration funds 
to her private account on the faith that the 
administratrix will i^ceiTe a large interest in 
that fund, and in i\'(^ con&dence that she 
will not withdraw b« r interest without ap- 
prising the bank. The bank feel certain that, 
so far as the advances are miide, her interest 
will be quite sufficient to cover them, and 
they feel confident that she will not with- 
draw without giving them au opportunity of 
enforcing their rights. That was the stale of 
things before marriage, and the same con- 
tinued after marriage, the bank having 
confidence in the honour and the inle^ritv of 
the husband and the wife. I am indined to 
think there is evidence to sustain that view of 
the esse, but without deciding it^ I shall deal 
with the question what the wife and the hus- 
band did, by not disclosing the settlement, to 
sustain the charge of fraud. She was not 
asked about the settlement ; she said nothing 
about it ; she never made any concealment of 
it It is slated in the judsmenl of the primary 
judge, and I agree with him. that the settie- 
ment was notorious ; there was no attempt to 
conceal it; and in this lies the broad distine- 
tion between the present case and Vaughan v. 
VanderBteffon, 2 Drew. Here it was put during 
the argument by the plaintiffs not so much as 
fraud In the orainaiy acceptation of the word 
as an omission to make a disdosnxe whidi an 

honest person was bound to makeb and which 
omission danstitated aoma evidenoa ol 
fraud. That however, is founded on 
the assumption that they were bound to 
5*i* }^ disdo«ue.^ There is a wide 
disUnctipn between the omission to do aa 
act which there is no obligation to do and aa 
attempt to suppiess or oonoeal aa ezislinc 
fact-Htf was the case in Vaughan «. Fondw^ 
UtffOM, Conoeding that GelUUy was misled, 
It does not foUow that fraud was piaotised br 
Mr. and Mrs. Aitken, unless tibey oooceaM 
some fact which ought to have been disclosed, 
or did something which was calculaled to 
misle^ and did mislead QeUaUy. la 
yauqhan v. VoMder^egan Iheie was elear 
fraud. la a subs«quent case, where a trades- 
man had dealt with Lady Dunb^e^ beilev- 
ing her to be a widow, very neariy the saaio 
argument was put forwurd as has been used 
here— that it was as incumbent upon tho 
tradesman to make inquiriee as on Lady Dua- 

ried : u&d that she aever intended to mie- 
leed the tradesman. allhoQgh she eoa- 



cealed the fact of her marriage. The 
judge there draws the distinction that if 
Lady Dunboyne concealed the marriage with 
the view of misleading the tradesman, and that 
•he was thereby misled, it would be suffideat 
to maiataia the proceedings. But admittbif 
here that there is evideace Oellatly was mis- 
led. what evidence is there that Mr. and Mrs. 
Aitken concealed the settlement with tihe view 
of misleading him, and so oommitting a. 
fraud T None whatever. The only dBTect ol 
the interview already alluded to was, that Iho 
bank manager was willing to extend the same 
oonfidenoe to Mr. Aitken that he had ex- 
tended to Mrs. Aitken. It now turns out that 
the fund from which the plaintiffs expected 
to be paid is not available ; but did Aitkea 
or iiis wife ooaoeal that fact or suppress itt 
I thiak not. I do not think they intended to 
conceal il^ or that the question ever entered 
into the minds of any ol them. There is no 
evidence to sustain the second fact necessary 
to make the plaintiffs sucoeed, namely-— 
such a concealment of the settlemeat aa 
would constitute a fraud. I therefore think, 
the bill was properly dismissed. 

Mr. Justice Babbt.— I am of the same opi- 
nion. I do not think any fraud has beea 
proved. It would be necessary to go much 
further than the imputation which has here 
been made on the deceased lady and her hus- 
band to oonstitute fraud. The fad of the 
marriage having taken place was suffid^t to 
put the bank manager on his guaid, and it 
was his duly to make inquiries. As it is Iho 
duty of a purchaser to make inquiries and 
ascertain that he is receiving a proper title, 
and as it is the duty of the lender to satis^ 
himself that the security offered by Uie bor- 
rower is suffidenl^ so here it was the duty of 
the bank to make inquiries. But neither Mr. 
Oellatly nor the lady contemplated the rssnlta 
which have followed. Mrs. Aitken did not 
contemplate receiving such laige advances aa 
she reosived from the bank two or three 
years afterwards. She intended going oa 
as she had done before^ taking small suma 
from the administration account and re- 
paying them as her own recdpts came 
in. Gellatlv looked at the matter in Iho 
same wav. Ko fraud was intended or thought 
of on either side. Neither expected the cnsia 
I which has. actually occurred. I think the 
case of Walker v. SymomU, 3 Swanst, 63, 
shows that there must be actual fraud to 
entitle the plaintiff to recover. 

Appeal dismissed, with costs. 

Mr. Stbfhiv, for plaintiffs, applied for leave- 
to appeal to the Privy Council against the 
decinon. 

The CouBT thought notice should be given 
to the defendants. 

Mr. Stbphbh said that the plaintiffs would 
consent to give the full security, £500^ and 
did not wish for any slay of the proceedings at 
law, so that nothing would be gained by giviiuc 
the notice. If the defendants wished other 
terms they could apply on their own behalt 

Leave was then granted to appeal, plain- 
tiffs to give security for costs to the extent ol 
£500. 

Solicitors :— For plaintifh, J. M. Davies, for 
Woolley and Hsrwood ; for the trustees and 
in£uils. Null and Blake; for John and 
Joseph Ware, Taylor and Bnckland ; for the 
National Bank, Malleson, England and 
Stewart 
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